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EDITORS’ NOTE

nvironmental justice and environmental equity repre-

sent two ideas that, while seemingly straightforward

and complementary, tend to foster controversy both in
the environmental community and in the public at large. The lat-
ter term has been described as a movement to equally distribute
environmental risks between and among populations, while the
former is seen as a movement to eliminate those risks entirely,
but with special attention to those populations most affected. At
the heart of both is the idea that people should be treated fairly
with respect to the application and impact of environmental pol-
icy and practice, regardless of a community’s race, gender, class
or income. In the United States and abroad, a growing number
of states and organizations are striving to achieve environmental
justice for affected citizens, but how they define and implement
“justice” and “equity” with regard to environmental risks and
benefits varies widely. In this latest issue of Sustainable Devel-
opment Law & Policy we highlight some of the most pressing
domestic and international concerns and struggles of the envi-
ronmental justice movement.

Three of our articles address the domestic implications of
environmental justice concerns. Mike Ewall’s article, Legal Tools
Jfor Environmental Equity vs. Environmental Justice, focuses on
the quest within the judicial system for remedies of environmen-
tal injustices against minorities and disadvantaged communities.
He examines various claims brought under Title VI of the Civil
Rights Act, suggesting policy changes that could rectify much of
the disparate impact of environmental actions. In On Diversity
and Public Policymaking, Professor Simms examines the inter-
nal composition and structure of U.S. environmental agencies
and sees an opportunity to advance environmental justice aims
by integrating disparate and underrepresented voices into the
ranks of decision-makers. Professor Alice Kaswan also focuses
on domestic issues in her article, Seven Principles for Equitable
Adaptation, urging policymakers to incorporate equity consid-
erations and socioeconomic factors in addressing the potential
damage from climate change. She posits that long-range land
use planning, culturally sensitive communications and services,
participatory processes, and reducing underlying environmental
stresses top the list of priorities that could prepare the most vul-
nerable populations for a changing climate.

Moving to an international scope, in her article, The
Growth of Environmental Justice and Environmental Protection
in International Law, E.A. Pheby addresses threats to the
indigenous peoples of the Arctic. She criticizes the application
of international law, while highlighting the tension between
states’ rights to natural resources and the rights of indigenous
groups to health, safety and self-determination. In Free Prior
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Informed Consent, Tendai Zvogbo addresses the concept of free
prior informed consent and how it can be used by communi-
ties to benefit from foreign direct investment. She posits that
by employing this principle, both indigenous communities and
multinational corporations can benefit by facilitating economic
growth while protecting the environment. In A4 Legal Standard
for Post-Colonial Land Reform, Amelia Peterson gives us a com-
prehensive legal framework for how to equitably and feasibly
accomplish land redistribution. She draws upon international
human rights law to fill a conceptual gap in the legal justifica-
tions for such policies, and demonstrates that human rights
can be protected within land redistribution programs. Finally,
Hdeel Abdelhady proposes a sustainable and innovative way to
enhance food security for vulnerable populations by harnessing
a time-tested Islamic financing mechanism in Islamic Finance
as a Mechanism for Bolstering Food Security in the Middle East.

We would like to offer our sincerest thanks to all of our pas-
sionate and talented authors. It is our hope that their articles not
only contribute to the academic study of environmental justice
and equity, but that the ideas presented herein create a positive
impact in communities disproportionately suffering under the
environmental burdens of our society.
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LEGAL TooLs FOR ENVIRONMENTAL EQuITY Vs.

ENVIRONMENTAL JUSTICE!

Mike Ewall, Esq.*

n 1982, when Benjamin Chavis coined the term “environ-

mental racism” to describe the targeting of a black com-

munity in Warren County, North Carolina for a toxic waste
dump, it brought together two powerful movements — the civil
rights and environmental movements — into a growing force that
would eventually reach the White House and the United States
Supreme Court.> No one would have guessed at the time that
within a five day span around Earth Day 2001, the legal side
of the movement against environmental racism would see its
brightest, and then darkest, days.

Since the early 1980s, numerous studies have looked at
the correlation between environmental hazards and the race
and class demographics of the communities where these haz-
ards are located.? The vast majority have shown a trend toward
low-income communities and especially communities of color
being unfairly burdened with excessive pollution from a variety
of polluting industries and chemical exposures.* These studies
affirmed the understanding of an environmental racism trend.
While many are quick to conclude that communities of color
are targeted solely because of their generally low-income socio-
economic status, most of the studies have demonstrated that race
is more of a factor than class.” In other words, if one were to
compare a middle-class community of color to a low-income
white community, and look at which community is more likely
to have a hazardous waste facility sited there, the middle-class
community of color would have a greater chance of being tar-
geted for such a facility. In fact, in some cases, race is a more
significant indicator of pollution burdens than income, poverty,
childhood poverty, education, job classification, or home own-
ership.® Demographic studies showing disparate distribution
of polluting industrial facilities have been key aspects of many
environmental racism lawsuits. Such studies of discriminatory
effects are necessary since intentional discrimination is very
hard to prove, except in the rare cases where inappropriate
industry siting reports are leaked.”

The growing movement against environmental racism came
together in October 1991 for the First National People of Color
Environmental Leadership Summit held in Washington, D.C.
Participants drafted and adopted the seventeen Principles of
Environmental Justice.® The Principles set forth a bold vision of
what would be necessary to address environmental racism.’

Initially, the controversy in Warren County, North Carolina
resulted in the General Accounting Office studying the locations
of hazardous waste landfills in the southeastern United States.'?
The 1983 study found that three of the four existing hazardous
waste landfills were in African-American communities, when

African-Americans constituted only twenty percent of the
region’s population.!!

In 1990, the Congressional Black Caucus met with the U.S.
Environmental Protection Agency (“EPA”), accompanied by
academics and activists, to discuss the disparate environmen-
tal risks in low-income and minority communities.'? The EPA
created the Environmental Equity Workgroup in July 1990 in
response to the presentation of findings by social scientists that
“racial minority and low-income populations bear a higher envi-
ronmental risk burden than the general population” and that the
EPA’s inspections failed to adequately protect low-income com-
munities of color.!3 Analysis shows that the agency takes longer
to get around to cleaning up toxic waste sites in communities of
color and that penalties under hazardous waste laws were five
times higher in white communities than in communities of color
and forty-six percent higher for other programs relating to air,
water, and waste.!4

“EqQuiTY” — DERAILING THE ENVIRONMENTAL
JUSTICE MOVEMENT

In June 1992, the Environmental Equity Workgroup pro-
duced a report that supported the findings that recommended
the formation of an EPA office to address these disparities.! In
November 1992, one year after the Principles of Environmental
Justice were written, the EPA formed an Office of Environmental
Equity.'® In response to public criticism, the EPA changed the
name of the office to the Office of Environmental Justice in
1994.17

The “equity” versus “justice” framing is more than mere
semantics. It represents the fundamental difference between the
concepts of “poison people equally” and “stop poisoning people,
period!” There is not a single mention in the movement-defined
Principles of Environmental Justice of the notion that the goal
is to simply redistribute environmental harms so that white
communities have their “fair share” of pollution.'® Even if this
“equity” vision were possible, the environmental justice move-
ment has put forth a much deeper analysis, based on phasing out

* Mike Ewall is the founder and director of the Energy Justice Network (www.
EnergyJustice.net), a national support network for grassroots community groups
fighting dirty energy and waste industry facilities such as coal power plants,
ethanol plants, natural gas facilities, trash and biomass incinerators. Active
since high school in 1990, he is a national leader in the student and community
grassroots environmental movements. His work has led to many grassroots vic-
tories against polluters. Nationally, he has brought together networks of grass-
roots activists fighting coal plants and biomass incinerators. Having graduated
from the University of the District of Columbia law school in 2011, he is now a
barred Pennsylvania attorney. He can be reached at 215-436-9511 or mike@,
energyjustice.net.
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inappropriate technologies that ought not exist in any commu-
nity. However, the EPA, and numerous state environmental agen-
cies bunted and co-opted the bolder “justice” agenda by setting
up offices and working groups around environmental “equity.”'

When the EPA and a number of state environmental agen-
cies cleaned up the titles of their programs, renaming them
“environmental justice,” they retained their “equity” agenda.
Today, governmental bodies and others who have followed their
lead universally define environmental justice as some version of
“fair treatment and meaningful involvement.” The EPA defines
environmental justice as:

the fair treatment and meaningful involvement of all
people regardless of race, color, national origin, or
income with respect to the development, implementa-
tion, and enforcement of environmental laws, regula-
tions, and policies. Fair treatment means that no group
of people should bear a disproportionate share of the

agency habit of holding a public hearing and ignoring/dismiss-
ing the comments before issuing pollution permits. The fourth
part of the “meaningful involvement” definition — that “deci-
sion makers seek out and facilitate the involvement of those
potentially affected” — is sometimes made real when exceptional
agency staff go the extra mile to ensure that the public knows
about a meeting or hearing. However, it is still far too frequent
that the outreach is so inadequate, or the meeting logistics made
so inconvenient, that no one from the impacted community even
shows up at these “environmental justice” meetings.!

GAINING GROUND

The same year that the EPA changed the Office’s name to
“Environmental Justice,” President Clinton, on February 11th,
1994, signed Executive Order 12898, titled “Federal Actions
To Address Environmental Justice in Minority Populations and
Low-Income Populations.”>? The Executive Order requires each
federal agency to develop an agency-wide environmental justice

The “equity” versus “justice” framing is more

than mere semantics. It represents the fundamental

difference between the concepts of “poison people

equally” and “stop poisoning people, period!”

negative environmental consequences resulting from
industrial, governmental and commercial operations
or policies. Meaningful involvement means that: (1)
people have an opportunity to participate in decisions
about activities that may affect their environment and/
or health; (2) the publics contribution can influence the
regulatory agency’s decision; (3) their concerns will be
considered in the decision making process; and (4) the
decision makers seek out and facilitate the involvement
of those potentially affected.?’

Without any real legislative teeth to back up these “equity
posing as justice” policies, environmental agencies have no tools
to even try to redistribute environmental harms. Rather, they use
these policies to try to look responsive to environmental jus-
tice concerns when trotting them out at government-sponsored
“environmental justice” conferences, public meetings and hear-
ings on pending pollution permits, and other forums.

As long as there is no blatant intentional racism to be found,
the “fair treatment” hurdle is deemed cleared, as the agencies
have no authority to act on the distributional equity of harms
concept in their “fair treatment” definition. The “meaningful
involvement” hurdle still looks, on the ground, like the usual
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strategy, sets up an interagency working group that reports to the
President, requires certain agency studies, and sets forth a public
participation plan.?3

While White House-level recognition of environmental jus-
tice was a shot in the arm of the movement, the Order explicitly
states that it does not go beyond current law and creates no new
rights or remedies, procedural or otherwise.?* Nonetheless, the
Executive Order was helpful in a groundbreaking case before
the Nuclear Regulatory Commission (“NRC”) in 1997 — In
Matter of Lousiana Energy Services, L.P? — perhaps the only
case where an agency denied a permit to a polluting industry
because of racially discriminatory impacts in the siting process.
Louisiana Energy Services (“LES”) sought to build a uranium
enrichment facility between the tiny towns of Forest Grove and
Center Springs in rural Northern Louisiana’s Claiborne Parish.?
A grassroots community group, Citizens Against Nuclear Trash
(“CANT”), challenged the proposal’s permits in the adminis-
trative process before the Atomic Safety and Licensing Board
(“ASLB”) of the NRC.?” Founded by freed slaves after the Civil
War, the two towns (with a combined population of about 250)
were about 97% African-American.?® Their inhabitants lived
in grinding poverty, with no stores, schools, medical clinics,



or businesses in the towns, and no running water in many of
the homes.?® Over 69% of the black population of Claiborne
Parish earned less than $15,000 annually, 50% earned less than
$10,000, and 30% earned less than $5,000.3° Over 31% of the
black population in Claiborne Parish had no motor vehicles, over
10% lacked complete plumbing in their houses, and 58% lacked
a high school education.?! One would be hard-pressed to find
a more underprivileged community to target for such a facility.

To find a site for their uranium enrichment facility, LES
hired a company, Fluor Daniel, Inc., with extensive experience
in industrial facility site selection.? In their siting process, they
had initially narrowed a list of potential sites to seventy-eight,
where the average percentage of black population within a
one-mile radius of each of the sites across sixteen parishes was
28.35%.33 Since the black population in Louisiana was about
32.5%, this was pretty fair to start.>* However, once the list of
potential sites was cut to thirty-seven, the average black popula-
tion rose to 36.78%.3 It rose again to 64.74% once the list of
sites was narrowed to six.>® At the end of the process, they man-
aged to pick the one site with the highest percent black popula-
tion of all seventy-eight examined sites (97.1%).37

LES admitted to doing an “eyeball” assessment of potential
sites.’® They admitted to eliminating sites from consideration
because they were close to “sensitive receptors” like hospitals,
schools, and nursing homes (thus eliminating communities
privileged enough to have such amenities) or because the site is
near a “very nice lake” with “nice homes, vacation and fishing,
hunting.”*® The ASLB found this evidence to be “more than suf-
ficient to raise a reasonable inference that racial considerations
played some part in the site selection process.”*" In a powerfully
worded decision, the ASLB stated, in part:

Racial discrimination in the facility site selection
process cannot be uncovered with only a cursory
review of the description of that process appearing in
an applicant’s environmental report. If it were so eas-
ily detected, racial discrimination would not be such
a persistent and enduring problem in American soci-
ety. Racial discrimination is rarely, if ever, admitted.
Instead, it is often rationalized under some other seem-
ingly racially neutral guise, making it difficult to ferret
out. Moreover, direct evidence of racial discrimination
is seldom found. Therefore, under the circumstances
presented by this licensing action, if the President’s
nondiscrimination directive is to have any meaning a
much more thorough investigation must be conducted
by the Staff to determine whether racial discrimination
played a role in the [enrichment facility] site selection
process.

... [T]he Staff must conduct an objective, thorough,
and professional investigation that looks beneath the
surface of the description of the site selection process
in the Environmental Report. In other words, the Staff
must lift some rocks and look under them.*!

The decision acknowledged that the obligations under the
Executive Order were new to the agency and that agency staff’s
primary responsibilities have historically been to evaluate tech-
nical concerns, not to apply the social science skills needed to
investigate whether racial discrimination played a part in a facil-
ity siting decision — skills that are far from the experience and
expertise of NRC staff.#?> The ASLB’s decision concluded with
a determination that a staff investigation of the siting process,
to determine whether racial discrimination played a role in that
process, was essential to ensure compliance with the Executive
Order, and that the Final Environmental Impact Statement was
insufficient in other ways and needed to be revised.*?

Such a strong decision was a welcome surprise, especially
coming from an agency whose very existence is financially tied**
to the survival of the notoriously racist nuclear industry, whose
uranium mining and nuclear waste disposal burdens fall almost
exclusively on black, Hispanic, and Native American communi-
ties.*> Though the victory over LES in Louisiana held,* the legal
precedent was undermined on appeal.

On appeal to the NRC Commissioners, the Commission
reversed the ASLB’s requirement of an inquiry into racial dis-
crimination in siting, but affirmed its disparate impact ruling.*’
In reversing the requirement of inquiry into racial discrimina-
tion, the Commission held that no “nondiscrimination direc-
tive” exists in Executive Order 12898 and that the National
Environmental Policy Act (the law requiring Environmental
Impact Statements on certain federal projects) is not “a tool for
addressing problems of racial discrimination.”*

TITLE VI AS A TooL FOR ENVIRONMENTAL JUSTICE

As the LES case was playing out, the nation’s first attempt to
address environmental racism using Title VI of the Civil Rights
Act of 1964 was moving toward the U.S. Supreme Court, fresh
from an amazing victory in the Third Circuit.

The mostly African-American City of Chester, Pennsylvania
is home to the nation’s largest trash incinerator, a sewage treat-
ment plant that burns the county’s sewage sludge, a paper mill
that burns waste coal, numerous chemical plants and toxic waste
sites, and formerly hosted the nation’s largest medical waste
autoclave. It is surrounded on either side by oil refineries and
coal, oil and gas-fired power plants.*’

In 1996, Chester Residents Concerned for Quality Living
(“CRCQL” — pronounced “circle”) sued the Pennsylvania
Department of Environmental Protection (“PADEP”) for issuing
a permit to Soil Remediation Systems (“SRS”), a company plan-
ning to build a facility to clean petroleum contaminated soil by
burning off the contaminants.>® This “soil burner” facility would
have been sandwiched between the trash and sewage sludge
incinerators.

Suit was brought in the Eastern District of Pennsylvania
under both sections 601 and 602 of the Title VI of the Civil Rights
Act of 1964.5! Section 601, codified as 42 U.S.C. § 2000d, pro-
vides that “[n]o person in the United States shall, on the ground
of race, color, or national origin, be excluded from participation
in, be denied the benefits of, or be subjected to discrimination

SUSTAINABLE DEVELOPMENT Law & PoLicy



under any program or activity receiving Federal financial assis-
tance.>? Section 602, codified as 42 U.S.C. § 2000d-1, authorizes
and directs agencies, such as the EPA, which provide financial
assistance to state agencies like PADEP “to effectuate the provi-
sions of § 2000d of this title . . . by issuing rules, regulations,
or orders of general applicability which shall be consistent with
achievement of the objectives of the statute . . . >3

The complaint alleged that PADEP’s grant of the permit
violated: 1) § 601 of Title VI of the Civil Rights Act of 1964; 2)
EPA’s civil rights regulations promulgated pursuant to § 602 of
Title VI; and 3) PADEP’s “assurance pursuant to the regulations
that it would not violate the regulations.”>* The District Court
quickly did away with the first cause of action, citing Supreme
Court precedent that § 601 applies only to intentional discrimi-
nation and that CRCQL failed to allege that PADEP intention-
ally discriminated when granting the pollution permit to SRS.>
The District Court dismissed the second and third claims on the
basis that, while there is a private right of action under § 601,
there is no such right under § 602.%¢

In Chester Residents Concerned for Quality Living v. Seif;>’
the Chester residents appealed the ruling to the Third Circuit
Court of Appeals, focusing only on the second cause of action:
the core § 602 claim.’® Establishing important precedent, the
Third Circuit reversed the District Court’s ruling.’® The Third
Circuit panel found that the District Court misread the U.S.
Supreme Court’s fractured ruling in Guardians Ass’n v. Civil
Service Commission of New York City,®® falsely assuming that
it stood for the notion that there is private right of action under
§ 602.61

Instead, the Third Circuit recognized that the Supreme Court
had since recognized that Guardians affirmed 1) that a private
right of action exists under § 601 of Title VI, requiring plaintiffs
to prove discriminatory intent; and 2) that agencies may validly
promulgate discriminatory effect regulations under § 602.° The
ruling did not, however, decide the issue of whether there is a
private right of action to enforce regulations promulgated under
§ 602.93 The Third Circuit stitched together two sets of opinions
in Guardians to infer that a five-justice majority would support a
private right of action under § 602.%* A dissent by Justice Stevens
(joined by Justices Brennan and Blackmun) concluded with a
statement that the plaintiffs “only had to show that the respon-
dents’ actions were producing discriminatory effects in order to
prove a violation of [the regulations].”®® Justices White, writing
for the court, and Marshall, dissenting, both found it accept-
able for a plaintiff to bring a discriminatory effect case under §
601, so the Third Circuit inferred that they would find the same
acceptable under § 602.%° This five Justice-majority inference
wasn’t enough for the Third Circuit to hold that Guardians is
dispositive on the Chester case, since the Supreme Court had not
spoken directly to the issue.%”

With nothing dispositive in Supreme Court precedent,
the Third Circuit looked at its own precedent.®® In doing so, it
found that the District Court misread Third Circuit precedent
in concluding that no private right of action exists under § 602
when, in fact, that case spoke only to whether a plaintiff must
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exhaust administrative remedies under § 602 before bringing a
suit directly under § 601.%° With no precedent on the specific
question, the Third Circuit applied its own three-prong test for
determining when it is appropriate to imply private rights of
action to enforce regulations and found that there is a private
right of action under § 602.7°

PADEP appealed to the U.S. Supreme Court.”' By the time
the case reached the highest court, PADEP had revoked the per-
mit for SRS, the permittee whose permit challenge formed the
basis of the case.”? Both sides, fearing unfavorable precedent,
asked the Supreme Court to declare the case moot, but PADEP
also asked the Supreme Court to vacate the Third Circuit deci-
sion, which — over the protest of CRCQL — the Supreme Court
did.”® In a one-sentence decision, the case was vacated as moot
with instructions to dismiss.”* After all this effort, Chester
residents had one less polluter to contend with, but impacted
communities around the country were left again with no federal
court precedent allowing a private right of action under Title VI
for allegations of discriminatory effects against federally funded
permitting agencies. Until Camden.

STARTING OVER

Some of the same Philadelphia attorneys involved in Chester
found opportunity to start over, setting precedent in the same
Circuit, across the river in Camden, New Jersey — a community
with a very similar story to that of Chester. In 2001, (Camden
1)75 was filed under similar theories as used in Chester.’°

Like Chester, South Camden’s Waterfront South neigh-
borhood is surrounded by toxic industrial threats.”” The South
Camden lawsuit was over a permit granted by NJDEP to Saint
Lawrence Cement (“SLC”) for a facility that would grind blast
furnace slag, exposing the community to fine particulate matter
laden with toxic metals.”®

In a lengthy, well-documented, and carefully thought-out
opinion, the District Court sided with the South Camden resi-
dents, concluding that:

(1) The NJDEP’s failure to consider any evidence
beyond SLC’s compliance with technical emissions
standards, and specifically its failure to consider the
totality of the circumstances surrounding the operation
of SLC’s proposed facility, violates the EPA’s regula-
tions promulgated to implement Title VI of the Civil
Rights Act of 1964; and (2) Plaintiffs have established
a prima facie case of disparate impact discrimination
based on race and national origin in violation of the
EPA’s regulations promulgated pursuant to § 602 of the
Civil Rights Act of 1964.7°

As in Chester, the plaintiffs included a § 601 claim of inten-
tional discrimination, but didn’t back it up, focusing instead on
their § 602 disparate impact discrimination claim.®® After the
Supreme Court vacated the Third Circuit’s decision in Chester,
the Circuit revisited the issue of whether there is an implied pri-
vate right of action under § 602 of Title VI, finding in Powell v.
Ridge®! that such a right exists.??



That matter being settled law in the Circuit, the court moved
on to rule on whether mere compliance with existing environ-
mental laws and regulations is sufficient to meet the require-
ments of Title VI.83 In other words, even if a corporate polluter
would release pollution in amounts deemed acceptable, and
permitted under environmental regulations, could that polluter
still be found to be contributing to a violation of a community’s
civil rights under Title VI? This question strikes at the heart of
what environmental justice activists have complained about for
years. Environmental permitting agencies routinely give out pol-
lution permits that are calculated to allow only a certain number
of people to die of cancer. This permitting regime is widely criti-
cized for not accounting for vulnerable populations (children, the
elderly, fetuses, those with compromised immune systems) and
for looking at only one chemical exposure at a time. The exist-
ing permitting regime does not factor in the increased chance
of illness when one’s community is surrounded by dozens of
pollution sources, each exposing the community to a wide array
of pollutants that can even interact with one another to magnify
their health impacts.®* Industry and government officials pretend
that an industrial facility that stays within its permit limits means
that the facility is “safe” and thus not harming health. This is far
from the truth.

As the District Court framed the issue in Camden I: “This
case presents the novel question of whether a recipient of EPA
funding has an obligation under Title VI to consider racially
discriminatory disparate impacts when determining whether to
issue a permit, in addition to compliance with applicable envi-
ronmental standards.”®> The court found that an agency does
have such an obligation.?¢ To reach this conclusion, the court
looked at the fact that permitting agencies do not look at the
cumulative effects of permitting multiple polluters in a single
community.?” Since environmental laws and regulations are not
yet up to this task, the court held that it is appropriate for this
to be considered as part of a Title VI analysis in the permitting
process.®®

The District Court also looked closely at the issue of
particulate matter (soot), since the EPA was in the process of
adopting stricter regulations on fine particulate matter, known as
PM-2.5.89 Regulations in effect at the time only covered PM-10
(larger soot particles), but a substantial body of science showing
major health impacts from the smaller PM-2.5 pollution caused
the EPA to propose more stringent regulations.’® At the time of
the case, these PM-2.5 regulations were not in effect and NJDEP
had no legal obligation to consider this sort of pollution in envi-
ronmental permitting. However, the body of science showing
harm existed and was enough to prod the EPA into regulatory
action. The District Court held it relevant to consider the issue
within the context of a Title VI disparate impact analysis.”"

Environmental laws and regulations often take several
decades to catch up to what science tells us about the threat of
pollutants on health. This is largely due to the need for a “scien-
tific consensus” to line up enough dead bodies before regulatory
and political action against a pollutant is even possible, as well
as the reality of corporate campaign contributions, lobbying, and
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lawsuits intended to block or delay implementation of new regu-
lations. Camden I's novel “totality of the circumstances™®?
Title VI to shortcut the glacial environmental regulatory process
and apply modern science to community health burdens is a
huge benefit to impacted minority communities, but a dramatic
threat to the economic interests of corporate polluters.

On April 19, 2001, three days before Earth Day, the United
States District Court for the District of New Jersey granted a
preliminary injunction to the South Camden plaintiffs.”> The
court vacated SLC’s air pollution permits and enjoined the
cement company from operating its proposed facility.®* The
court when on to stipulate operations could not commence until
the NJDEP performed an appropriate adverse disparate impact
analysis in compliance with Title VI to the satisfaction of the
District Court.”> The Earth Week celebration lasted five days.

use of

THE Courts CLOSE THE DOOR ON
ENVIRONMENTAL JUSTICE

On, April 24, 2001, two days after Earth Day, this vic-
tory came crashing down as the U.S. Supreme Court ruled on
Alexander v. Sandoval *° The case had nothing to do with envi-
ronmental matters, but did involve § 602.°7 The high court ruled
that there is no private right of action under § 602, effectively
shutting down any litigation over racially disparate impacts
caused by federally-funded agencies, unless one can prove
intent.”® The 5-4 majority opinion, written by Justice Scalia,
focused on the idea that courts may no longer find that there is
a private right of action to enforce federal law unless Congress
intends such a right.”

When Title VI was enacted in 1964, the Court was in the
habit of creating private rights of action and providing remedies
as they found necessary to effectuate congressional purpose. '
This practice was abandoned in 1975 when the Supreme Court
created a test in Cort v. Ash,'%! setting forth four factors to deter-
mine whether Congress intended for a private right of action to
exist under a statute:

(1) whether the plaintiff is one of the class for whose ben-

efit the statute was enacted;

(2) whether there is any indication of legislative intent,
explicit or implicit, either to create such a remedy or to
deny one;

(3) whether it is consistent with the underlying purpose of
the legislative scheme to imply such a remedy for the
plaintiffs; and

(4) whether the cause of action is one traditionally rel-
egated to state law.!?

The Sandoval majority ignored most of the Cort v. Ash fac-
tors, focusing narrowly on part of the second factor where the
Court stated: “We therefore begin (and find that we can end) our
search for Congress’s intent with the text and structure of Title
VI.”193 The majority pointed to Touche Ross & Co. v. Redington
to back up their opinion that, “like substantive federal law itself,
private rights of action to enforce federal law must be created by
Congress.”'% While the Sandoval majority failed to point this
out, Touche Ross backs up their abuse of the Cort v. Ash factors
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by stating that the “Court did not decide that each of these fac-
tors is entitled to equal weight.”19

The Sandoval majority concluded its Cort v. Ash analysis
by holding that the “rights-creating” language in § 601 (“no
person ... shall ... be subjected to discrimination™) is not present
in § 602 because § 602 “limits agencies to ‘effectuating’ rights
already created by § 601,” and that “the focus of § 602 is twice
removed from the individuals who will ultimately benefit from
Title VI’s protection.”'%7 Yet, as Justice Stevens pointed out in
a dissenting opinion, it makes sense that there is no “rights-
creating” language in § 602 since “it is perfectly obvious that
the regulations authorized by § 602 must be designed to protect
precisely the same people protected by § 601.°108

In his dissent, Justice Stevens first pointed out that the ques-
tion of a private right of action under § 602 should not even be
before the Supreme Court, since not a single Court of Appeals
has ruled that there is no such right.!%° He listed eleven cases in
ten Federal Circuits where federal courts, all on the same page,
supported a private right of action under § 602; a twelth case
suggested that the question was still open.!'!?

Second, Justice Stevens argued that the majority misinter-
preted Guardians. He pointied out, as the Third Circuit did in
Chester, that there were five justices supporting the notion that
“private parties may seek injunctive relief against governmental
practices that have the effect of discriminating against racial and
ethnic minorities.”!!!

Third, Justice Stevens argued that a proper analysis under
Cort v. Ash supports the notion that there is an implied private
right of action under § 602."'2 Clearly, there is no doubt that the
plaintiff in a discriminatory impact case is one of the class for
whose benefit the statute was enacted, and it is consistent with
the underlying purpose of the legislative scheme to imply such a
remedy for the plaintiffs. Justice Stevens documented that there
was legislative intent — among proponents and opponents of the
Civil Rights Act of 1964 — that Title VI included a private right of
action for discriminatory impacts.'!3 The Supreme Court’s deci-
sion in Cannon v. University of Chicago''* found that Congress
intended a private right of action to enforce both Title IX of the
Education Amendments of 1972 (a gender discrimination statute
modeled on Title VI, and expected to be construed the same
way) and Title VI.!'3 Justice Stevens pointed out that the analysis
of Cort in Cannon “was equally applicable to intentional dis-
crimination and disparate impact claims” and that Cannon was,
in fact, a disparate impact case.!'®

Fourth, Justice Stevens argued that § 601 is not limited to
intentional discrimination, in contradiction to the majority which
claimed such a limitation was “beyond dispute”.!!” He dissected
the Court’s decisions in Guardians and Regents University of
California v. Bakke''® and found that Bakke did not rule directly
on the matter and that Guardians mistakenly assumed that Bakke
did.'"?

Most significant to the resolution of the Camden case is
Justice Stevens’ argument that there is still private right of action
reaching § 602 under 42 U.S.C. § 1983.120 Section 1983 of the
Civil Rights Act of 1871 imposes liability on anyone who, under
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color of state law, deprives a person “of any rights, privileges, or
immunities secured by the Constitution and laws.”!?! It is almost
comical in that, for all the wrangling a private right of action
under § 602, plaintiffs can still bring the same legal challenge by
simply invoking § 1983 to enforce rights created by regulation,
causing Justice Stevens to describe Sandoval as “something of a
sport.”122

The sporting continued in Camden I on April 24, 2001.
Sandoval had been decided that morning. That afternoon, the
District Court asked the parties in Camden I to brief the follow-
ing two questions: (1) whether the claim could be brought as an
intentional discrimination claim under § 601 and (2) whether the
§ 602 claim could be maintained by invoking 42 U.S.C. § 1983,
as Justice Stevens suggested.!?3 Perhaps for the first time in any
federal court, the Camden I case raised the question of “whether
the same disparate impact regulations which can no longer
be enforced through a private right of action brought directly
under § 602 of Title VI, can be enforced pursuant to 42 U.S.C.
§ 1983.°124 The District Court upheld its April 19 decision and
injunction, finding that the disparate impact discrimination claim
can be brought under § 1983.1%

As before, the victory was short-lived. The courtroom door
shut to civil rights plaintiffs in Sandoval was to be one in a series
of doors slamming shut, closing out opportunities for justice in
the courts. On appeal in the Third Circuit addressed the question
of whether a regulation can create a right enforceable through §
1983, in the absence of clear rights-creating language in the stat-
ute.!?% Justice Stevens had argued in his Sandoval dissent that
the courts should apply Chevron deference in such situations,
allowing agencies to create rights in regulations when interpret-
ing broadly-worded statutes, unless the regulations are an unrea-
sonable interpretation of the statute.'?” The Third Circuit did
not agree. They held that an administrative regulation could not
create a right enforceable under § 1983 unless the right can be
implied from the statute authorizing the regulation.'?® Using the
Supreme Court’s Blessing v. Freestone test'?’ to see if the right
can be implied from the regulation adopted under § 602 and
enforced with 42 U.S.C. § 1983, they ruled that it could not.'3°

The “we won’t find any rights you can enforce unless
Congress clearly spelled them out for you” trend was made
harder the following year, with a 2002 U.S. Supreme Court rul-
ing in Gonzaga Univ. v. Doe."*' Gonzaga made the Blessing test
even harder to meet, requiring that Congress intend to create a
federal right, not merely intend the statute to benefit the plain-
tiff.!32 Gonzaga boldly states: “We now reject the notion that our
cases permit anything short of an unambiguously conferred right
to support a cause of action brought under § 1983133

THE Fox Now GuarDpSs THE HENHOUSE

With this nail in the coffin of environmental justice litigation,
the courts have basically said: If you can’t prove the federally-
funded agency’s discrimination is intentional, all you can do is
to complain to the agency itself and ask them to hold themselves
accountable. Asking the fox to guard the henhouse has been as
fruitful as one might imagine.'3* About 250 Title VI complaints
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were filed with the EPA’s Office of Civil Rights from 1993 to
2011, the vast majority of which were dismissed or rejected.!>

The EPA’s first decision on a Title VI complaint was in
1998, ruling on a complaint against Michigan’s environmental
agency for permitting Select Steel to build a new steel mill in
their predominantly African-American neighborhood of Flint,
Michigan.!3¢ In their decision, the EPA found no discrimina-
tion.!3” The EPA assumed that the proposed steel mill would be
in compliance with environmental laws, and held that complying
with environmental laws means that there would be no “adverse
effect” on the community.!3® The EPA further held “[i]f there
is no adverse effect from the permitted activity, there can be no
finding of a discriminatory effect which would violate Title VI
and EPA’s implementing regulations.”'3°

The EPA’s position in their Select Steel decision is that there
can be no violation of Title VI of the Civil Rights Act because
there is no violation of environmental laws.!*° This contradicts
the Department of Justice’s interpretation that civil rights laws
are independent and that compliance is evaluated in light of
anti-discrimination requirements.!'#! It also contradicts common
sense, since environmental laws are designed to allow certain
levels of pollution — usually without factoring in other nearby
sources of pollution — and allowable pollution levels are often
based on what is technically and economically possible for an
industry to achieve, not on what levels are healthy for the com-
munity. The inevitable “adverse” affects on health can surely
have a discriminatory effect, even if pollution levels are within
permitted limits, as the District Court in Camden recognized.'#?

Even when you win, you lose. In August 2011, the EPA
finally issued an investigative report on a 1999 Title VI complaint
filed over disparate impacts of methyl bromide pesticide spray-
ing near grade schools predominantly serving Latino children in
California.'*? In the only case where the EPA ever found a viola-
tion of Title VI,'#* it failed to provide a meaningful remedy.'*
After 12 years of delays, the EPA secretly negotiated a settle-
ment with the California Department of Pesticide Regulation,
without involving the plaintiffs, and settled for additional moni-
toring of methyl bromide near schools, and “outreach” by the
Department of Pesticide Regulation.!#® The plaintiffs, and all
future school children won no real relief from this decision. The
EPA is supposed to withhold federal funding when it finds Title
VI violations.'#” Settling in secret for crumbs when it finds its
first violation is not promising.

The Obama White House and EPA Administrator, Lisa
Jackson, while claiming to take environmental justice and civil
rights seriously, have permitted this awful decision under their
watch.!*® EPA’s latest decision, in August 2012, confirms that
EPA — even under presumably favorable political leadership —
is not a place to find justice. The Center for Race, Poverty and
the Environment had to sue the EPA to finally get the agency to
decide on a case filed eighteen years earlier, in 1994.'4° Only
when the court imposed a deadline on the EPA, did the EPA
finally act on complaint — by dismissing it.!>° The complaint
alleged discrimination with regard to the fact that all three of
California’s hazardous waste landfills are in low-income Latino
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communities.'>! The EPA absolved the federally-funded state
agency that permitted the facilities because they were not actu-
ally involved in siting the facilities.!>? Such an interpretation is
quite dangerous, since state permitting agencies rarely pick the
sites, but do decide whether to grant permits for where corpora-
tions seek to build polluting facilities. Stunningly, the EPA also
found that the three hazardous waste landfills did not harm public
health despite unexplained birth defect clusters and high infant
mortality rates.!>? In coming to this conclusion, the EPA failed to
evaluate the impact of diesel trucks coming to the facilities, even
though the agency had awarded a California group, Greenaction,
a grant to work with one of these communities specifically on
diesel pollution issues.!>*

Such twelve to eighteen year delays are not uncommon.
The EPA is required to accept for investigation or deny a Title
VI complaint within 20 days, and within 180 days of accepting
one, must issue preliminary findings from its investigation.'>
However, many complaints have languished fifteen years or more
without any agency response.!>® In 2003, the U.S. Commission
on Civil Rights found that the EPA lacked an effective system
for investigating the growing backlog of complaints.'” In 2009,
the Ninth Circuit Court of Appeals ruled against the EPA in the
first case related to the backlog of Title VI complaints, noting
a “consistent pattern of delay by the EPA” and that the delays
in that case “appear, sadly and unfortunately, typical of those
who appeal to [the EPA] to remedy civil rights violations.”!>
In 2011, a Deloitte Consulting LLP report on the EPA’s Office
of Civil Rights showed that their backlog problems continue.!>

“ENVIRONMENTAL JUSTICE” LEGISLATION

After several years of frustration with courts refusing to hear
environmental racism claims on the merits and the EPA failing to
respond to Title VI complaints, some environmental justice activ-
ists have sought to legislatively “fix” Sandoval. In 2006, Senator
Menendez (D-NJ) introduced S. 4009, the Environmental Justice
Enforcement Act of 2006.'% In 2008, on the seventh anniversary
of the Sandoval ruling, Senator Menendez reintroduced the bill
as S. 2918, and Congresswoman Solis (D-CA) introduced the
same, as H.R. 5896.1%! The legislation has not been reintroduced
in either the 111th or 112th Congress (2009-2012).

The Environmental Justice Enforcement Act essentially
overturns key findings in Sandoval and a whole string of cases
preceding it by creating a clear statutory right to sue for dis-
parate impacts under § 601.192 Section 601 would be amended
so that a recipient of federal funds accused of discriminatory
impact may only escape liability if they can “demonstrate that
the challenged policy or practice is related to and necessary to
achieve the nondiscriminatory goals of the program or activity
alleged to have been operated in a discriminatory manner.”'% A
plaintiff may also prove discrimination by demonstrating that a
less discriminatory alternative policy or practice exists, and that
the recipient of federal funds refuses to adopt such alternative
policy or practice.!®* The legislation also clearly spells out rights
to recovery.!®®> Plaintiffs bringing claims based on disparate
impact may recover equitable relief, attorney’s fees (including
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expert fees), and costs.'® Those bringing claims of intentional
discrimination may also recover compensatory and punitive
damages, though punitive damages are not available against
governmental bodies. 67

While framed as an environmental justice bill, the
Environmental Justice Enforcement Act is not limited to environ-
mental claims. It would reopen doors to private disparate impact
claims of any sort that are “on the basis of race, color or national
origin.”1%® Perhaps if the rest of the civil rights movement were
aware of this, or if the Obama Administration’s actions were as
serious about combating discrimination as his words, the legisla-
tion would have been reintroduced and made more of a priority.

While passage of the

funded or sponsored projects must do an Environmental Impact
Statement that is supposed to include an analysis of alternatives,
but there is no requirement that the project proponents actually
adopt any of the better alternatives they write up in the impact
statement.!7?

Until we see the day when these broader policies are politi-
cally possible, we must take advantage of every opportunity to
protect every community from environmental harm — especially
those that are made easy targets because of actual or perceived
political powerlessness. A renewed Title VI would be a weak
tool toward “justice.” A wave of lawsuits would, at best, start
to redistribute environmental harms, with some polluting proj-

ects turning their sights

Environmental Justice
Enforcement Act would
be a huge victory for
civil rights, its impact on
achieving environmental
justice would be fairly
small in the big picture. It
is hard for most commu-
nity groups to bring Title
VI cases without free legal
help, which the groups in
Chester and Camden had.
The number of communi-
ties that can bring claims
is also limited, since such
cases are only likely to
succeed where there are

Since Title VI provides
no protection for class
discrimination, many
impoverished and heavily
impacted communities ... are
left without legal protection.

on communities with a
larger white population.
Any distributional equity
would mostly pertain to
locating new polluters, as
such litigation isn’t likely
to dislodge and relocate
existing industries.

When corporate pol-
luters are chased out of a
community, most give up
after targeting one or two
other communities. Some
are more persistent. In
1998, a company named
PhilPower Corporation

blatant racial disparities,

comparable to Chester and Camden. Many other “environmen-
tal justice” communities don’t share such stark demographic
disparities, and some are likely to be seen as arguable, such as
where major polluting facilities are planned in poor, rural white
areas adjacent to prisons housing mostly racial minorities, as is
the case in a community near Gilberton, Pennsylvania.!®® Since
Title VI provides no protection for class discrimination, many
impoverished and heavily impacted communities, like those suf-
fering in West Virginia’s mountaintop removal mining regions,
are left without legal protection. Some have argued that the
future direction of environmental justice law needs to include
protections for victims of economic discrimination.!”

Even with a private right of action on race and class discrim-
ination, the legal tool lends itself to a one facility at a time, one
community at a time, solution. With the systematic onslaught of
pollution and unnecessary industries, it would be more appro-
priate for the environmental justice movement to be pushing
for broader policy-level changes, not unlike the Environmental
Justice Enforcement Act’s “prove discrimination by demon-
strating that a less discriminatory alternative policy or practice
exists” idea — but one where people could sue if the government
permits a company to operate a technology where a less pol-
luting alternative technology or practice exists. Currently, under
the National Environmental Policy Act,!”! certain federally
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sought to build a wood
waste incinerator in
Delaware.!” They targeted one community after another — ulti-
mately targeting six communities.!”* Most were communities
of color, but when they tried to set foot in a suburban white
community, that was enough to get state legislation moving that
ultimately banned incinerators statewide in 2000.'7

This is an ideal example of where equity can be a step
toward justice. However, more typical examples from other,
more famous, environmental justice battles didn’t turn out so
well. In the LES example, the company tried three more times,
twice in whiter communities in Tennessee, where they were
defeated both times, and ultimately landed in a low-income,
forty-five percent Hispanic community in New Mexico.!7®
While this is more “equitable” than the company’s initial target,
it is still environmental racism and it will still do grave harm to
the environment and the people who live in the region. Another
notorious example, well-known in the environmental justice
movement, is that of Shintech — a Japanese company that sought
to built a PVC plastics factory in Convent, Louisiana, in a region
known as “cancer alley” due to the high concentration of petro-
leum refineries, chemical, and plastic production facilities.!””
While the battle against Shintech stopped them from locating in
Convent, they ultimately got a facility built — albeit smaller — in
a largely white community in another county in the region.!”®
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ENVIRONMENTAL EQuITY IS IMPOSSIBLE

Given unequal routes of exposure to toxic pollutants, even
those released in white communities disproportionately impact
people of color. Some racial minorities consume more fish
and thus suffer higher exposure to toxic mercury, dioxins and
PCBs.!”” Dioxins and PCBs travel quite far, accumulating at
the Earth’s poles. Indigenous people living in the Arctic Circle
subsist necessarily on a diet heavy in animal fat, where these
toxins accumulate at high doses, with one of the largest sources
having been a trash incinerator in an environmental justice com-
munity in Harrisburg, Pennsylvania. In both cases, the racially
disparate exposures would occur even if every smokestack were
in a nearby affluent white community, as the pollutants (and fish)
travel before the uneven exposures are felt.

Water fluoridation is another example where toxic expo-
sure is inherently unequal. While urban communities are
most often fluoridated, disproportionately exposing people of

some risk (such as recycling facilities, where the siting should be
made more equitable and the impacts should be insolated from
residential land uses).

Given this, it does not make sense to pose legislative
solutions in terms of environmental justice. Most “environ-
mental justice” policies have actually been “equity” policies
weakly designed to redistribute harms. Such policies usually
just focus on increased “public involvement,” but some aim
to establish protocols that discourage agency permitting of
new polluting facilities in designated “environmental justice”
communities.

While it’s good to discourage the concentration of new pol-
luters where existing polluters are already concentrated — mainly
low-income communities and communities of color — it hardly
goes far enough. There is still the matter of existing polluters,
and no one has seriously proposed uprooting industries in order
to relocate some in wealthy, white suburbs. Clearly, that would

If there were economic resources (and political will)

to relocate polluting industries, then those funds

would be better put into replacing the polluting

technology with non-pollution alternatives.

color to the hazardous chemicals used, the chemicals — even
within the same community —impact people of color more than
whites. Fluoride helps the body absorb lead, which affects the
brain in ways that diminish IQ and contribute to learning dis-
abilities, violent behavior and increased likelihood of cocaine
addiction. The fluoride-induced increase in lead exposure is
most pronounced in blacks, and also affects Hispanics more
than whites.!80

CONCLUSION

The “environmental equity” goal of redistributing harms
is not only impossible, but is largely undesirable. For the worst
environmentally harmful industries, such as nuclear reactors,
combustion-based power plants, incinerators, and the like there
are alternatives that are generally cheaper, zero-emission, and
which produce far more jobs. For these types of harmful indus-
tries, it’s proper to say “Not in Anyone’s Backyard.” Such a posi-
tion fits with the Principles of Environmental Justice.

The equity concept only belongs to bringing fairness in the
distribution of socially beneficial things (such as access to parks
and public transit, or availability of fresh produce in urban “food
deserts” — each of which have been tackled as environmental
justice issues), and in socially necessary facilities that carry
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prove politically impossible, and any such effort, even if legal,
would be economically ridiculous and politically divisive. If
there were economic resources (and political will) to relocate
polluting industries, then those funds would be better put into
replacing the polluting technology with non-pollution alterna-
tives. It is more strategic to help more privileged communities
understand how they are also affected by pollution, and to use
that awareness to create a solidarity to work toward broader
solutions.

Policies designed to redistribute beneficial things (parks,
groceries, access to public transit, health care, schools...) are
good and can be honestly framed as equity policies. A law
designed to ensure equitable enforcement of environmental laws
would be most helpful, and would also fairly fall in the “equity”
realm.

Policies that are truly about environmental justice are
unlikely to be framed in such terms, as they would look like
laws that help everyone by transitioning from various pollut-
ing practices to clean ones. Examples include laws replacing
toxic chemicals with safe alternatives, banning incineration, or
removing dirty energy subsidies. Such laws would most help the
communities of color who suffer the disproportionate impacts,
but the laws themselves would not need to be framed in terms
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of environmental justice or with any race-based language. This
is just as well, and advisable, considering the misguided “color-
blind” approach that courts have taken with such issues as affir-
mative action.

As we sharpen legal tools to achieve environmental justice
for all, we must not sell short and settle for equity of harms
disguised as justice. As Martin Luther King, Jr. knew, injustice

. . . £3
anywhere is a threat to justice everywhere.!8!
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ON Dr1versiTY AND PUBLIC POLICYMAKING:

AN ENVIRONMENTAL JUSTICE PERSPECTIVE

by Patrice Lumumba Simms*

INTRODUCTION

ver the course of the Twentieth Century, the environ-

mental movement and the resulting adoption and

implementation of increasingly protective environmen-
tal laws have literally changed America’s social, political, and
physical landscape.! However, the character of our policymaking
institutions — how they both perceive and fulfill their responsibil-
ities — profoundly affects the nature of the benefits they produce
for society. In this regard, it would be a mistake to assume that
the personalities, family histories, ethnic and linguistic back-
grounds, genders, moral values, sexual orientations, social envi-
ronments, spiritual or religious traditions, life experiences, and
cultural perspectives of the decision-makers themselves do not
affect the character of these institutions and therefore the nature
and quality of their work.

As many have observed, the environmental movement and
the institutions responsible for environmental policymaking
have been historically and overwhelmingly the province of the
white middle class.> While some have argued that diversity is a
“fad” — or worse, a disingenuous aesthetic adornment® — a wealth
of research suggests otherwise.* Indeed, in this author’s view, the
chronic lack of diversity among environmental policymakers
has defined the evolutionary path of the institutions that have
sprung to life in the United States over the past century. And
the ongoing homogeneity of the environmental policy leadership
continues to stand as a significant barrier to the important objec-
tives of current environmental justice efforts.

To be sure, the concerns about diversity among environ-
mental policymakers are far from the only challenge facing
the environmental justice community.® It is, however, a critical
structural failing that will inhibit both the rate of progress and
ultimately the ability to achieve environmental justice goals.

Accordingly, achieving real diversity within the ranks of
environmental policy decision-makers, especially at the federal
and state level, is absolutely essential to true-up the structural
failure that stands in the way of genuine progress toward envi-
ronmental justice. Part I of this article will briefly describe the
history and objectives of the environmental justice movement.
Part II will examine the “classic approach” to assessing and
addressing environmental concerns and discuss a few of the sub-
tle but inherent and invidious biases that historically have gone
unrecognized by classic environmental policymakers. Part III
will describe how a more diverse body of decision-makers, who
more vividly conceptualize environmental issues at a multidi-
mensional level, can lead to better decisions. Part IV will briefly
describe the trajectory of Environmental Protection Agency
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(“EPA”) efforts to address diversity and environmental justice.
Finally, Part V concludes with a call to accelerate the pace of
workforce diversification, to explicitly confront the persistent
structural biases of U.S. environmental policy, and to actively
pursue forward-looking intentional multidimensionality.

SOME PREFATORY OBSERVATIONS

It is important to clarify two points at the outset of this
analysis. First, references to diversity in this article do not relate
merely to race. While race is an especially important aspect of
diversity in the context of environmental protection — due largely
to its historical relationship to environmental burden® — it is by
no means the only one. As the introduction above suggests, a
host of other aspects of diversity are also important and should
be integral to any efforts to diversify the ranks of environmental
public policymakers. Because the goal of this article is to illu-
minate the connection between leadership diversity and environ-
mental justice, however, much of the discussion herein focuses
on racial, ethnic, and economic diversity. Second, it should be
clear that “low-income” and “non-white” are not synonymous.’
Indeed, there are relatively wealthy black communities that have
very much fallen victim to neglect or worse,? and there are many
poor white communities that suffer under the yoke of dispro-
portionate environmental burdens.” Moreover, my references to
“non-white” communities are by no means a euphemistic allu-
sion to communities of people of African descent alone. It is true
that members of the African Diaspora in the United States have
suffered an especially brutal and repressive brand of injustice.!?
However, across the U.S., Spanish speaking communities, Asian
American communities, and Native American communities (to
name a few) have each experienced their own species of social
injustice, elements of which clearly resonate as environmental
justice issues.!!

1. ENVIRONMENTAL JUSTICE — A SEARCH FOR RESPECT

As many have observed, the civil rights and environmen-
tal movements have strong genealogical ties and, at least to
some degree, share a common foundation based on principles
of human rights and social justice.!?> As Professor Richard J.

*Patrice Lumumba Simms is an Assistant Professor at Howard University School
of Law in Washington, D.C. Professor Simms has practiced extensively as an
environmental attorney and policy-maker in government and in the environ-
mental non-profit community, and currently serves as a member of the Board of
Trustees for Earthjustice. For their unwavering courage in the face of tremen-
dous adversity, I thank those many communities under siege who fight in proxy
for the rights of each and every one of us for a safe and healthy environment in
which to live, work, learn and play.
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Lazarus has noted, the roots of environmental justice, civil
rights, and traditional environmentalism intertwine (at least in
principle) as far back as the late nineteenth century.'® In the
1960s, the environmental movement adopted many of the orga-
nizing strategies, mobilization techniques, and legal tools of the
civil rights movement.'* The modern core of the classic environ-
mental movement, however, made a shift into the mainstream in
a way that the civil rights movement did not, and in doing so has
in a sense lost sight of its own ancestry.'> As a result, the idea
that environmental protection must acknowledge and account
for its social justice implications has only very recently begun to
reliably take root as a core value in the minds of contemporary
environmentalists and environmental policymakers. '

At its core, the environmental justice movement, in its
many manifestations, is bound together by a set of principles
that emerge from a shared experience of abuse and isolation. As
described by Professor Tseming Yang:

Many of the complaints of environmental justice activ-
ists can be traced to three deficiencies of the environ-
mental regulatory system: 1) the failure of regulations
to provide adequate substantive environmental protec-
tions for minorities and the poor, 2) inequality and
disproportionality in the distribution of the burdens and
benefits of regulations, and 3) the inability of minority
groups and the poor to participate actively and effec-
tively in environmental decision-making processes.!’

These grievances range from inadequate water quality stan-
dards that leave subsistence fishers under-protected because they
consume much higher levels of contaminated fish than the official
standards presume, to insufficient protections for farm-workers
against toxic pesticides, to the disproportionate concentration of
hazardous waste facilities and toxic air emission sources in poor
and minority communities.'® Additionally, environmental justice
advocates have long protested the marginalization of poor and
minority communities in the decision-making process and the
relative inattention of environmental enforcement officials to
violations that primarily affect these communities. !

In the end, the appeal of environmental justice advocates is
merely that every community, including poor communities and
communities of color, should be valued, respected, and extended
the full consideration of environmental policy and the full pro-
tection of environmental laws.?°

I1. CrAssIC ENVIRONMENTALISM — BENEFITS AND Bias

Most people recognize that environmental protection
encompasses an enormous range of federal, state, and local
policy decision-making.?! It includes, among other things, the
creation and enforcement of explicit legal restrictions (such as
limits on pollution discharges),?? affirmative procedural obliga-
tions (such as pre-decisional environmental analysis),?3 and
checks on commercial behavior (such as the mandatory tracking
of hazardous materials as they travel through commerce).?* In
addition, environmental policymaking frequently involves the
targeted protection or enhancement of certain natural resources
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and environmental values (such as the creation and management
of parks and wildlife areas and the protection of species and
habitat).> Even more broadly, classic environmental consider-
ations typically also include decisions regarding zoning, land
use, public infrastructure and the provision of certain services
(like storm water management).?

This classic understanding of environmental protection can
largely be reduced to three broad categories of policy interest:>’

1. Pollution Amelioration — This category of protection
seeks reductions in ambient concentrations of, and
human exposure to, environmental pollutants. This is
usually accomplished through the targeted reduction of
pollutant releases, such as air pollution emissions and
water pollution discharges.?®

2. Hazard and Risk Management — This category includes
efforts to manage materials (including both products
and wastes), which might be toxic or otherwise hazard-
ous to human health or the environment. These environ-
mental policy objectives are most often accomplished
through concentration and isolation of hazardous
constituents (e.g., in the case of hazardous wastes),
or restrictions on commercial manufacture and/or use
(e.g., in the case of pesticides).?’

3. Resource Protection and Conservation — This category
encompasses efforts to prevent over utilization of natu-
ral resources (such as forests, minerals and species)
and to preserve natural resources for their aesthetic,
economic, recreational, and ecosystem values.

One common response of classic environmental thinking to
the generalized concerns of the environmental justice community
is that environmental protection functions as a “rising tide that
lifts all boats.”3° This notion is deceptively alluring — if the air is
cleaner, it is cleaner for everyone; if hazards are better managed,
all of society benefits. The argument can be made even more
pointedly. For example, in the pollution amelioration context, if
EPA adopts air emissions standards for a particular category of
stationary sources, and poor and minority communities are most
likely to be located in close proximity to such sources, not only
should these communities benefit from adoption and implemen-
tation of the standards, but they will arguably benefit more than
anyone else. By this view, environmental protection is an instru-
ment that already, to a large degree, accomplishes objectives that
inure to the benefit of disadvantaged communities.

As comforting as it might be to stop the inquiry there, the
inadequacy of this level of examination becomes evident when
one views the issue from a community’s perspective. To be sure,
the reduction of hazardous air pollutants (“HAPs”) from a par-
ticular source category will generate benefits, and will generate
perhaps the greatest absolute benefits for populations adjacent
to such sources.?! Understandably however, the questions that
communities ask are more direct and more practical: “Will the
selected level of control ensure that my family will not suffer
harmful effects? Is my community as healthy to live in as any
other community?”3? The reality is that EPA and other environ-
mental policymakers typically do not approach programmatic
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decision-making with an eye toward ensuring comprehensive
protection of every community.>?

Consider again the clean air example above. The Clean Air
Act (“CAA”) gives EPA a tremendous degree of discretion in
implementing its responsibilities under the CAA’s HAP provi-
sions.? The agency, approaching its task through the lens of
classic environmental problem solving, has adopted some rather
narrow views regarding how and to what extent it will evaluate
risk when setting standards. For example, with regard to can-
cer risk, the agency has consistently taken the position that it
need not reduce risk to a level at or below one in one million,
even though the CAA uses that threshold as an explicit trigger
for listing source categories and obligating the agency to pro-
mulgate standards.?® Rather, EPA has utilized something of a
sliding scale, whereby, depending on a host of factors, “accept-
able” cancer risks might range as high as one in ten thousand.?’
Additionally, despite decades of regulatory experience, EPA
has yet to establish a reliable means of assessing cumulative
risk from multiple sources.’® Thus, for communities that are
surrounded by a variety of pollution sources, whether EPA’s
rules will provide protection from the combined emissions of
all sources is something of mystery, and not one that the agency
meaningfully attempts to solve in most instances.® This mystery
deepens when a multitude of sources emit a cocktail of differ-
ent HAPs, which might interact in synergistic ways to enhance
toxicity.* In addition, many overburdened communities are also
exposed to toxins through other routes such as contaminated
drinking water, lead paint, and mercury-contaminated fish.4!
Finally, poor people and people of color are more likely to be
subject to significant occupational exposures, which further
enhance individual risk.*?

As aresult, while such pollution amelioration standards may
serve to reduce risks for communities of color and poor commu-
nities, they do not necessarily ensure the protection of a healthy
environment for these communities, and they often do not answer
the questions asked by our hypothetical community member. In
the end, these communities are frequently left in a substantially
worse position than wealthier and non-minority communities
(which may have almost no remaining risk after regulation).
Moreover, it is conceivable that, at least in some situations,
overburdened communities might be left even less protected in a
relative sense after implementation of environmental laws. That
is, implementation of environmental laws might improve condi-
tions for everyone, but improve conditions more substantially in
wealthier communities (perhaps eliminating risks altogether for
them), effectively magnifying environmental disparities.*?

Hazardous waste management and disposal practices also
have a long history of generating disproportionate impacts in
poor communities and communities of color.** Again, the classic
environmental view provides a compelling justification for our
approach to hazardous waste regulation. Following hazardous
wastes through the stream of commerce, imposing specific treat-
ment and disposal standards, and ensuring targeted long-term
management provides immense benefits to society as a whole.*?
Highly toxic wastes from commercial and industrial activities,
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small businesses, agriculture, the military, academic institutions,
and a host of other sources (including household hazardous
wastes) are prevented from entering the general environment
due to the operation of these important regulatory devices.
Nonetheless, as these substances are funneled toward managed
disposal, they necessarily become geographically concentrated.*®
The observations of the environmental justice movement are that
when this geographic concentration occurs, it is likely to occur
disproportionately in minority or low-income communities.*’

As a result, with respect to both pollution amelioration and
hazard and risk management, there is a tendency toward a “con-
centration bias” that preferentially benefits white and well-to-do
communities, while disproportionately allowing higher pollution
concentrations to persist in low-income communities and com-
munities of color.*®

Finally, once again, with respect to resource protection and
conservation, the benefits here also tend to favor communities
with means. To be sure, there are reasons for these efforts that are
incredibly important, and which serve broad social, economic,
and public health and welfare interests.*’ The immediate benefits
that relate to tangible quality of life improvements however,
largely inure to the benefit of the middle class and even then
predominantly to whites.’® One prominent explanation for this
phenomenon as it relates to recreational resource use is the mar-
ginalization of non-white communities, which results in a “lack
of access to recreational sites and economic barriers to partici-
pation.”! Additionally, even where economics do not stand as
a barrier, non-whites may be less likely to utilize recreational
resources because of past discrimination that engenders “feel-
ings that people of their ethnic or racial group are unwelcome”
or raises “fear of physical harm.”>? This is hardly surprising in
light of the fact that many recreational resources were expressly
or implicitly segregated for most of the Twentieth Century — pre-
venting the development and transmission of cultural traditions
that would promote greater use.>

Historically, however, relatively little attention has been paid
by classic environmental policymakers to acquiring, enhanc-
ing, and maintaining natural resources in or near urban cores,
where it would provide the most benefit to poor and non-white
communities.>* This kind of “benefits allocation bias” reflects
an historic tendency, with respect to resource protection and
conservation, for the prioritization of public expenditures on
environmental resources that favor policy-based objectives ben-
efitting relatively privileged communities while systematically
undervaluing the needs of already marginalized communities.

In light of the historic homogeneity of environmental policy-
makers, it should come as no surprise that “concentration bias”
and “benefits allocation bias” have gone (until recently) largely
unnoticed, or at least uncorrected.*> Arguably, it is unrealistic to
expect decision-makers, shaped and hardened within a system
that is implicitly biased toward the classic environmental model,
to stumble upon an appropriate approach to multidimensional
decision-making. Indeed, these problems have persisted largely
unabated despite the adoption of statutes like the National
Environmental Policy Act (“NEPA”),%¢ and the issuance of an
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Executive Order specifically addressing environmental justice
(E.O. 12898)%7 — instruments which on their face appear to pro-
vide at least the starting point for a more robust and inclusive
decision-making framework.>®

Regardless of the standards to which we hold our poli-
cymakers, as environmental justice advocates have long and
persuasively argued,® it is clearly unjust for the communities
who benefit least from our collective environmental compro-
mise to carry the lion’s share of the adverse health burden. It is
incumbent on the environmental policymaking apparatus to fix
its own house; to nurture a capacity to listen to communities and
identify and adopt appropriate solutions to environmental justice
problems.

While the environmental justice community rightly contin-
ues to clamor for action, ultimately it may not be more voices on
the outside calling for better decision-making that is necessary,
but a more diverse group of decision-makers on the inside that
is required.

III. LEVERAGING DIVERSITY: MAKING
ENVIRONMENTAL PoLicY WORK FOR EVERYONE

At its most basic level, the greatest challenge of environ-
mental justice implementation is ensuring that lawmakers, poli-
cymakers, and implementing officials recognize the legitimacy
of the concerns voiced by affected communities and make the
appropriate inquires before committing internal institutional
resources toward a particular objective. Those inquiries must be
made, however, at the beginning of the decision-making process,
not after a preferred course of action has already been selected.
The problem with a relatively homogeneous body of decision-
makers is that their range of vision is restricted by their own
experience. As a result, “[o]rganizational routines or standard
operating procedures are developed ... and public officials
become increasingly resistant to change over time, especially
if there is little turnover within the initial cadre of administra-
tors.”%0 In this way, policy approaches, once adopted, tend to
ossify, thus preventing innovation.

Ultimately, despite some initial optimism in the wake
of E.O. 12898 and the Council on Environmental Quality’s
Environmental Justice NEPA Guidance,®! the environmental
justice community has been profoundly disappointed by policy
decision-making at the federal level.%? In part, this is a product
of the fact that once an institutional policy tradition has been for-
mulated it often proves very resistant to change, even in the face
of valid observations from external sources.® This has meant that
even with improved procedural access to the decision-making
process, environmental justice advocates and community-based
organizations frequently find that policy decision-makers (who
have already effectively blessed another institutional approach)
are unreceptive to their requests and recommendations.

As a practical matter, to effectively counteract institutional-
ized “concentration bias” and “resource allocation bias,” poli-
cymakers must adopt a truly multidimensional decision-making
approach — that is, they must effectively view each decision not
only from the perspective of the institution’s existing policy
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traditions, from the vantage point of economic stakeholders,
or from the vantage point of classic environmentalism, but also
from the perspective of families, communities, workers, educa-
tors, civic leaders, and other affected persons. Moreover, they
must deploy this multidimensionality from the very beginning
of the decision-making process, not merely in response to for-
mal comments submitted after a proposed course of action has
already been fully formulated.®*

The following are examples of the types of questions that
must inform environmental policy decision-making from the
very earliest stages of the process:

* Does the decision-making involve the concentration of
hazardous pollutants or the control of ambient concentra-
tions of pollutants or pollutant discharges?

* Have potentially affected communities been included in
the initial process of defining the problem and identifying
potential solutions?

* Where will the benefits of the action be felt most acutely?

* Does the action fully account for cumulative risk, multiple
routes of exposures, and potential synergistic effects?

* Will the action eliminate risks, harms, or impacts for
every community?

* Are any remaining risks or impacts likely to be borne by
communities that are already overburdened?

* Do potentially affected communities fully understand the
nature and degree of all remaining risks?

* What concerns are most acute for potentially affected
communities?

» Are any remaining impacts acceptable to the potentially
affected communities?

e If the action will create or allocate resources benefits,
does it preferentially benefit certain communities?

e Are there comparable benefits available to other
communities?

* Are comparable benefits being pursued or enhanced for
underserved communities?

* Can access to benefits by underserved communities be
enhanced in the decision-making process?

Undoubtedly, a conceptual framework can serve as a valu-
able methodological aide in the decision-making processes.
However, as the failure of NEPA as an effective environmental
justice tool demonstrates, ultimately the decision-makers matter.
As Justice O’Connor acknowledged in Wygant v. Jackson Board
of Education, “[t]he exclusion of minorities from effective par-
ticipation in the bureaucracy not only promotes ignorance of
minorityproblems in that particular community, but also creates
mistrust, alienation, and all too often hostility toward the entire
process of government.”®> While Justice O’Connor’s statement
was made in the context of “[d]iscrimination by government,”®
it matters little if the exclusion of people of color (and others) is
the result of overt discrimination or not; the effect is the same.
And, certainly these observations have been borne out time and
again in the environmental justice context.’

Diversity-related barriers to advancing environmental
justice principles cannot be overcome merely by recruiting a
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more diverse body of decision-makers (although that is where
it must necessarily begin). Rather, environmental policymaking
institutions must manifest a commitment to multidimensional
decision-making by cultivating, retaining and promoting not
just a diverse workforce but also a diverse collection of perspec-
tives.®® When it comes to improving the ethical responsiveness
of decision-making, valuing differences in perspective as a vital
institutional asset is just as important as valuing physical or
cultural differences such as race, religion, gender, sexual orien-
tation, or disability. To truly benefit from a diverse workforce,
and to successfully cultivate a meaningfully diverse leadership,
it is necessary to specifically encourage the articulation of dif-
ferent perspectives; to pull different viewpoints out from the
shadows.%

Indeed, many professionals of color and other visible
minorities feel overtly or implicitly compelled to hide their
viewpoints in a professional environment, and mask any obvi-
ously atypical perspectives behind a fagade of conformity, often
due to an unspoken (but typically not expressly repudiated)
expectation of bias against unconventional viewpoints. ’* In this
sense, if diverse perspectives are not actively and openly encour-
aged, institutional assimilation as a survival mechanism can
undermine the benefit of whatever diversity has been achieved.
Thus, leveraging the benefits of diversity is not just a challenge
of recruitment, retention, and promotion; it is also explicitly a
challenge of inclusive management, which must actively pursue
intentional multidimensionality.”!

The idea of pursuing a broader set of perspectives among
environmental policymakers has a pedigree reaching at least as
far back as the early 1990s.”? As Richard Lazarus explained:

The need for ‘better understanding’ should not, how-
ever, be confined to formal empirical investigation. It
must also include efforts aimed at increasing awareness
among both the general public and policymakers about
the potential for, and impact of, distributional inequi-
ties. As described by one minority environmentalist,
who warned against addressing the problem by simply
including more minority representation, ‘[t]here is a
need for diversity not only in the makeup of the orga-
nizations, but also in how these [environmental] issues
are looked at. . . . For environmental groups to consider
issues like wetlands, global warming, and wilderness
protection as being the only environmental issues flies
in the face of reality.’”?

In essence, in order to more meaningfully appreciate and
consider issues that have immediacy to communities outside the
core of classic environmentalism, including for example people
of color, poor communities, immigrant communities, language
minorities, and Tribes, policymakers must be able to meaning-
fully engage in a robust internal dialogue on such issues. By
necessity, this requires a range of perspectives that can facilitate
thinking (and talking) outside the box of classic environmental-
ism and that can shake off the constraints of longstanding insti-
tutional policy traditions.”
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A NOTE ON AFFIRMATIVE ACTION

While the intent of this article is not to argue for so called
“affirmative action” measures in the hiring practices of entities
with environmental responsibilities, it would be a disservice
not to at least mention this critical point. After all, the legality
of race-conscious decision-making is once again before the
Supreme Court.”> When considered in light of cases like Bakke
and Grutter, which held (among other things) that diversity may
constitute a compelling interest that can justify narrowly tailored
race-conscious decision-making in university admissions,’®
there seems good reason to question why such diversity would
not also constitute a compelling interest in the context of certain
government hiring. These prior cases relied on the proposition
that a diverse classroom enhances the educational experience by
creating an environment in which a more “robust exchange of
ideas” can occur.”’ It seems incongruous that the government’s
interest would somehow be less compelling when the benefits of
that more robust dialogue (and of overcoming racial stereotypes)
involve manifestly higher stakes —i.e., the formulation of official
policy that will directly and profoundly affect the health and
well-being of communities.”® Full exploration of this question,
however, is beyond the scope of this article.”’

IV. FEDERAL DIVERSITY AND ENVIRONMENTAL
JUuSTICE EFFoRrTs: FITS AND STARTS

By and large, environmental policymaking agencies have
professed an appreciation for diversity since at least the early
1990s. In 1992, after convening a task force to examine diversity
issues, EPA adopted a strategy document to address workforce
diversity within the agency.®” Perhaps not coincidentally, EPA’s
1992 Diversity Strategy document was released the same year
as its report entitled “Environmental Equity: Reducing Risk for
All Communities.” 8! This was among the agency’s first efforts to
directly confront the issue of environmental justice. Additionally,
the agency pursued more concrete action; in 1992 creating the
Office of Environmental Justice (“OEJ”) and in 1993 commis-
sioning the National Environmental Justice Advisory Council
(“NEJAC”) —an advisory body created under the authority of the
Federal Advisory Committee Act (“FACA”).8? In 1995, pursuant
to the 1994 Executive Order on Environmental Justice (E.O.
12898), the agency adopted an environmental justice strategy
document (as did other federal agencies), and began to partici-
pate as a member of the Interagency Working Group (“IWG”) on
Environmental Justice.®?

During the period of the mid- to late-1990s, federal efforts
to address environmental justice concerns, while clearly in their
infancy, appeared genuine. Communication with communities
improved, at least marginally, and under pressure from envi-
ronmental justice advocates, the EPA began to explore legal
mechanisms to accomplish environmental justice goals.?* This
progress came to an abrupt halt at the end of 2000, with the
election of President George W. Bush and the transition to an
administration that had chilly relations, at best, with the commu-
nities representing environmental justice interests. By the end of
the Bush administration, despite an ongoing commitment among
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OEJ staff, much of the early momentum on environmental
justice had been lost; and despite almost two decades of imple-
mentation, realization of EPA’s “bold plan” to increase agency
diversity remained elusive, especially among the ranks of senior
decision-makers. 8

It is noteworthy, however, that in the few short years of
Barack Obama’s Presidential administration and Lisa Jackson’s
tenure as Administrator of the U.S. EPA (the first African
Americans to hold these respective positions), a conspicuous
new effort to engage traditionally marginalized communities
of all stripes in environmental justice policy discussions and
renewed efforts toward greater diversity among the ranks of gov-
ernment policymakers has emerged. This has been reflected in
initiatives such as the Partnership for Sustainable Communities,
the development of EPA’s Plan EJ 2014, the reinvigoration of the
Interagency Working Group on Environmental Justice, the con-
vening of regular Environmental Justice Community Outreach
Teleconferences, and the commissioning of several reports eval-
uating and proposing reforms to EPA’s Office of Civil Rights.3¢
Among other things, the renewed focus on diversity has included
the issuance of a 2011 Executive Order on federal workforce
diversity.7

Indeed, one of Administrator Jackson’s specific priorities for
EPA includes the following:

Expanding the Conversation on Environmentalism and
Working for Environmental Justice: We have begun a
new era of outreach and protection for communities
historically underrepresented in EPA decision-making.
We are building strong working relationships with
tribes, communities of color, economically distressed
cities and towns, young people and others, but this is
just a start. We must include environmental justice
principles in all of our decisions. This is an area that
calls for innovation and bold thinking, and I am chal-
lenging all of our employees to bring vision and cre-
ativity to our programs.®®

This statement echoes at least one of the themes of this
article — the significance of the connection between the poli-
cymakers (EPA’s “employees”) and the policies being pursued.
Ultimately, to succeed in efforts to bring about an era in which
environmental protection leaves no community behind, EPA and
other environmental policymaking institutions must be deliber-
ate in their efforts to draw upon the full diversity of perspectives
and experiences of what must become an increasingly diverse
workforce. Top-down efforts, without corresponding changes in
institutional composition and a deliberate embrace of multidi-
mensional decision-making approaches, are bound to produce
results that are limited in both duration and efficacy. Success will
require nothing short of a willingness to fundamentally rethink
the model of classic environmentalism that has heretofore pro-
vided the blueprint for existing institutional structures.

V. ConcLusioN: TIME TO GET IT RIGHT

At EPA and around the country, in both government agen-
cies and environmental nonprofits, as the old guard— those heroic
stalwarts of classic environmentalism — continues to retire, we
have a moment of opportunity. While extending to them our
deepest gratitude for their vision and commitment, we must
chart an important new course. We must reunite the estranged
descendants of the environmental and civil rights movements
and reaffirm environmentalism as a peoples’ struggle.

Armed with a healthy variety of perspectives that have been
encouraged rather than squashed, institutional leadership will be
better able to genuinely and effectively address the challenges
of environmental justice. The validation of principles of com-
munity self-determination and the elimination of significant
environmental health disparities may well be the legacy of the
next generation of environmental policy leadership. Getting
there, however, will require that we re-conceptualize, to some
extent, the structure and function of our policymaking institu-
tions. This will take a transformation from within (and of course
continuing vigorous advocacy from without) and will depend,
at least in part, upon an enduring commitment to real diversity
and a deliberate embrace of multidimensional approaches to
decision-making.

Endnotes: ON DIVERSITY AND PUBLIC POLICYMAKING: AN ENVIRONMENTAL JUSTICE

PERSPECTIVE

I This is true to the extent that “environmentalism in the United States

appears to have achieved a steady state, with law and social norms mutually
reinforcing each other to maintain ... a relatively stable commitment to environ-
mental protection.” Cary Coglianese, Social Movements, Law, and Society: The
Institutionalization of the Environmental Movement, 150 U. Pa. L. Rev. 85, 88
(2001).

2 See Dorceta E. Taylor, Diversity and the Environment: Myth-Making and
the Status of Minorities in the Field, 15 Res. IN Soc. Pross. & Pus. PoL’y

89, 89-139 (2008) (discussing the evolution of research on diversity and the
environment); KATHLYN GAY, POLLUTION AND THE POWERLESS: THE ENVIRONMENTAL
JusTiCE MovEMENT 18 (1994); Robert W. Collin, Environmental Equity: A Law
and Planning Approach to Environmental Racism, 11 VA. EnvTL. L.J. 495, 517
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(1992) (noting how environmental inequity originates in the indifference of
traditionally white environmental groups to issues of race and equity); Peter L.
Reich, Greening the Ghetto: A Theory of Environmental Race Discrimination,
41 U. Kan. L. Rev. 271, 278 n.30 (1993) (noting historical examples where
traditionally white environmental groups failed to hire people of color and
pursue environmental protection in urban areas); Richard J. Lazarus, Pursuing
“Environmental Justice ”: The Distributional Effects of Environmental Protec-
tion, 87 Nw. U. L. Rev. 787, 819-20 (1993) (noting the lack of representation of
minority groups relating to environmental protection issues).

3 See Grutter v. Bollinger, 539 U.S. 306, 355 (2003) (Thomas. J., dissenting).

continued on page 57
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ON FErTILE GROUND:

THE ENVIRONMENTAL AND REPRODUCTIVE JUSTICE MOVEMENTS AS A UNIFIED

ForcEe ForR REFORMING Toxic CHEMICAL REGULATION

By Angie McCarthy*

he Environmental Justice (“EJ”’) and Reproductive Jus-
tice (“RJ”’) movements share important common ground:
They aim to improve socioeconomic conditions for those
living in poverty, increase involvement of traditionally marginal-
ized communities in policy decisions affecting them, and rec-
ognize the right of women to have healthy pregnancies and of
parents to raise healthy children.! The time is ripe for the EJ and
RJ movements to collaborate? and harness their joint potential to
effect policy reform and ensure that vulnerable women are not
exposed to toxic chemicals that harm their reproductive health.
In the United States, the Toxic Substance Control Act is
the primary law ensuring use of safe chemicals, 3 but a lack of
Congressional attention since 1976 has made it almost impos-
sible for the EPA to require testing or regulation of chemicals
based on their adverse health effects.* This inaction’s effect is
highlighted in studies that show that people who live and work in
the most polluted environments in the United States are people
of color and the poor.> Further, because women of color are
more likely than other Americans to be low-wage workers, they
are “disproportionately exposed to . . . hazardous chemicals [in
the workplace], including agricultural pesticides, home cleaning
products, industrial cleaning products, and chemicals used in
hair and nail salons.”®
Despite the clear links between toxic chemical exposure
and harm to reproductive health, reproductive rights organiza-
tions have traditionally ignored the EJ movement.” Today, the
RJ movement’s expansion from a rights-based framework to a
broader justice-based framework provides RJ advocates a new
opportunity to join with EJ advocates. The new RJ framework
encompasses “the right to parent [children] in safe and healthy
environment[s] . . . [and] is based on the human right to make
personal decisions about one’s life, and [government and soci-
ety’s obligation] to ensure that . . . conditions are suitable for
implementing one’s decisions.”® Similarly, the EJ movement

calls for “the fair treatment and meaningful involvement of all
people . . . with respect to the development, implementation, and
enforcement of environmental laws, regulations, and policies.””

The movements’ shared policy objectives and commitment
to community-based intervention creates the perfect atmosphere
for movement building and joint advocacy. To date there have
been several successful collaborations, including efforts to:
“regulate, disclose and eliminate toxic ingredients in consumer
products;”!% “expand chemical reform campaigns to include
workplace exposure;” ! and integrate gender justice into climate
change policy analysis.!? For example, an EJ/RJ collaboration
in California yielded a successful education campaign on the
harmful impact of toxic chemicals used in nail salons on Asian
women’s reproductive health, which in turn led to legislative
victories.'?

By building on this momentum, EJ and RJ advocates have
the opportunity to come together to pass strong legislation
reforming outdated toxic chemicals regulations. Currently, two
such bills are pending before Congress: The Toxic Chemicals
Safety Act of 2010'* and The Safe Chemicals Act of 2011."
Both bills aim to improve reproductive health by requiring that
all chemicals meet a safety standard that will protect vulnerable
populations, including pregnant women and workers.!® They
also include provisions to reduce disproportionate toxic chemi-
cal exposure faced by people of color, low-income individuals,
and indigenous communities.!” RJ and EJ movements should
recognize this legislation’s contribution to their shared goals and
join in support of its passage. Doing so will move our govern-
ment and society a necessary step closer to recognizing the uni-
versal right of “every woman to bear and raise healthy children
and live in healthy communities.”!8

* Angie is a J.D. candidate, May 2013, at American University Washington
College of Law.

Endnotes: On Fertile Ground: The Environmental and Reproductive Justice
Movements as a Unified Force for Reforming Toxic Chemical Regulation

I IfYou Really Care About Environmental Justice, You Should Care About
Reproductive Justice!, Law STUDENTS FOR REPRODUCTIVE JUsTICE 1 (2012), http://
www.nwlc.org/sites/default/files/pdfs/enviromental_justice_reproductive_jus-
tice_factsheet_10-9-12.pdf.

2 Executive Summary: Gender, Organizing, and Movement Building at the
Intersection of Environmental Justice and Reproductive Justice, MOVEMENT
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STRATEGY CENTER 4 (2000), http://movementbuilding.movementstrategy.org/
media/docs/9946_FertileGround_ExecSum.pdf.
3 15US.C. § 2601 (1976).
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A LEGAL STANDARD FOR PosT-CoLoNIAL LAND

REFORM

by Amelia Chizwala Peterson™

[T]he increase of lands, and the right employing of
them, is the great art of government: and that prince,
who shall be so wise and godlike, as by established
laws of liberty to secure protection and encouragement
to the honest industry of mankind, against oppression
of power and narrowness or party, will quickly be too
hard for his neighbor...”

—John Locke!

We live in a world of globalizing processes that impose
particular limitations on any one State’s capacity to do
as it pleases under the cloak of sovereign independence,
particularly in economic and human rights matters.”

—Ben Chigara’

INTRODUCTION

he violent land redistribution program of a small sub-
Saharan country made international headlines twelve

years ago before quickly bowing off the world stage.’
Thousands of violently displaced Zimbabwean farmers were
forced to settle into new lives in neighboring African countries,
either as refugee immigrants or as hopeful exiles holding on to a
desire that they would one day resume their livelihood as farm-
ers in their home country.* The agrarian economy they once sup-
ported had crashed and hundreds of thousands of workers were
displaced.’ Today, a grave, unaddressed question lingers in the
psyche of our ordered society—what happens to property rights
in the context of post-colonial land redistribution?

Post-colonial land reform is a necessity,® but its design and
implementation invoke questions about the bounds of govern-
ment authority to reshape the idea of the individual right to
property, an issue traditionally left to domestic governance under
the principles of sovereignty.” Over the last decade, scholars
scathingly condemned Zimbabwe’s fast track land reform, citing
violations of human rights and property law.® Yet, property rights
in the context of post-colonial land redistribution have never
been fully articulated,” and no comprehensive standard has been
offered to appraise post-colonial governments’ land reform poli-
cies, which are constrained by international norms.'?

This article identifies a conceptual gap in the traditional
(both classical and customary) justifications for property rights
in the context of correcting colonially established land imbal-
ances, and proposes a legal standard based on five core elements
extracted from human rights law and universally accepted
international norms concerning property. To be legal under
international norms, a land reform policy must: (1) stem from
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a legitimate public purpose; (2) be in accordance with law;
(3) be proportional to the public purpose; (4) guarantee a non-
discriminatory right to own land; and (5) compensate incumbent
landowners where elements of the formula are violated.'! The
land reform formula proposed here is grounded in first genera-
tion civil and political human rights, making it a practical stan-
dard for any country to adopt, regardless of its level of economic
and institutional development.

Land rights are not directly protected as human rights,
although they are occasionally mentioned by human rights
instruments.'?> The bulk of human rights law establishes no
other criteria in order for a claimant to qualify as an intended
beneficiary of the law; protection of rights attaches simply by
virtue of the claimant being human.!> However, while many
intuitively believe that both those who have enjoyed access to
property rights in land and those who have been marginalized
and prevented by law from enjoying those rights should have
some protected property rights under the new regime, the nature
of the right—particularly the property rights of the group that
benefitted from exclusionary property laws—seems difficult, if
not uncomfortable, to articulate.

Part I of this article introduces modern post-colonial land
reform and the idea of property as it relates to land reform by
tracing both classical and customary theories of property. The
Zimbabwe land reform platform, commenced in the late 1990s,
presents a relatively recent example of policy-driven land redis-
tribution.'* Part II examines international law concerning prop-
erty and land rights to demonstrate that land reform is captured
by the body of human rights law which addresses procedural
rights—first-generation, or civil and political (“CP”) rights. Part
IIT presents the confluence of CP rights principles, provisions on
property in human rights, and judicial interpretations of the idea
of property, which together establish the legal standard proposed
here—the outer bounds of the power of sovereigns to reform
property rights in land post-colonization.

Articulating the legal bounds of land redistribution is more
critical today than it ever was.!> The legal standard proposed
here is aimed at: (1) protecting the universal idea of property;
(2) advancing the right and capacity of post-colonial govern-
ments to develop land as a natural resource; and: (3) providing a
clear skeletal framework for legally and morally justifiable land

* Amelia Chizwala Peterson, J.D., LL.M (Natural Resources, Energy & Environ-
ment). Senior Research Associate, Governors’ Climate and Forests Task Force
(GCF), University of Colorado Law School.
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reform for those regions of the world contemplating wide-scale
land transfer programs.

I. THEORETICAL FOUNDATIONS FOR POST-COLONIAL
LAND REFORM

Agrarian nations with a history of colonization are on the
verge of imploding under the weight of unaddressed or poorly
addressed needs for land reform.!® Land acquisition and redistri-
bution have received little attention from international scholars,
and yet they arguably pose the most direct threat to develop-
ment for post-colonial States. In 2004, Ben Chigara framed the
Southern Africa Development Cooperation (“SADC”) land con-
flict as an issue which threatens social, political and economic
disintegration of some SADC member States and destabilization
of the region as a whole.!” This need for careful resolution of
post-colonial land issues is not unique to sub-Saharan Africa.'3
Latin America and Asia are also grappling with land reform
issues.!? The justifications for land reform are primarily social,
economic and political and include, inter alia: the need to right
historical wrongs; the need to rationalize distortions in land rela-
tions, particularly in regards to tenure and distribution; the need
to resolve internal conflicts arising from inefficiencies within the
existing tenure relations; and the desire to “modernize” indig-
enous tenure as a means of stimulating agrarian development.?’

The re-appropriation of land and the idea of property rights
could not be more adverse to each other. Regardless of its neces-
sity, land redistribution stands in opposition to ideas rooted in
classical theories of property and customary law, which, to vary-
ing degrees, conceptualize property as an individual or common
right to own, hold or use land to the exclusion of all others.?!
Neither classical theories nor customary rights approaches to
property anticipate the modern need to legitimately dispossess
a land-wealthy few and transfer land to previously marginalized
groups.

A variety of philosophical traditions guide scholars and
judges in choosing a normative approach to what the rules of
property law are and should be.?? Justice, liberty, or rights-
based approaches focus on the obligation to pursue fairness
when selecting the applicable law in a given case.?® The justice
approach arises from the notion that law should protect indi-
vidual rights.?* This approach to property focuses on individual
autonomy, human dignity, human flourishing, distributive fair-
ness, social justice, human needs and other related norms.?’
Rights-based approaches to property propose that someone has
an obligation to protect or preserve the property right.2® These
approaches can be easily used to support a land redistribution
program that simply orders total restitution, such as full dispos-
session of land-holders whose estates can be traced to colonial
conquest. In this context of land reapportionment, who has the
obligation to protect the right? Should the government pay for
the land on behalf of the dispossessed, as was the case with the
first major phase of land redistribution in Zimbabwe??’ Or does
that obligation fall on another—perhaps the public at large?

A second approach to property is the utilitarian or con-
sequentialist approach, which creates rules of property based
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not on their inherent goodness or fairness, but on the societal
consequences they produce.?® The goal of this strand of property
theory is to promote the general welfare, maximize wealth, or
increase social utility and efficiency.? If the economic snapshot
of Zimbabwe in the colonial 1970s is compared with the 2000s
after the fast-track land reform program, the utilitarian theories
produce the perverse result of suggesting that land should not
have been redistributed at all.>® This theory would vest in the
commercial farmer of European descent full rights to the land
simply by virtue of the farmer being in the best position to put
the land to beneficial use. However, establishing a property right
to land for the beneficiaries of colonization simply because they
had the wealth, capital and financial resources to engage in large-
scale commercial farming is to place the notion of property on
shifting soil. How does one account for the fact that colonial
law, such as the Land Tenure Act in Zimbabwe,?! excluded the
indigenous from owning land, even if one had the wealth and
knowledge to contribute to the agricultural output on a large
scale??? The utilitarian theory of property therefore fails to sup-
port a sensible legal standard without raising some insurmount-
able equity questions.

A few traditional theories of property law take a more direct
approach to the idea of property by creating justificatory norms
to ground the definition and allocation of property rights. Those
most relevant to the theoretical foundations of land reform are:
(1) first possession as a source of property rights—including
conquest; (2) labor (desert); (3) personality and human flourish-
ing; (4) efficiency; (5) justified expectations; and (6) distributive
Jjustice. 33 The possession theory of the source protects possess-
ors from claims by anyone but the title holder, and in some cases
even the title holder will not be able to dispossess a possessor.>*
Commonly held norms that justify the possession theory include
protection of rights and efficiency maximization.®

Although these are attractive norms, possession in the con-
text of post-colonial land distribution is highly problematic.3¢
Land in Zimbabwe was obtained by a combination of coerced
agreements, force and/or conquest.?” Land allocation during
colonial rule did not allow black Africans to make land claims.
The Land Apportionment Act of 1931 strengthened the white
settlers’ expropriation of land owned by indigenous people.®
Under a system that designated land in terms of who lived on
and farmed it, the legislation allocated approximately 51% of
land to about 3,000 white farmers, confining 1.2 million indig-
enous Africans to Native Reserves that constituted 30% of the
country’s poorest agricultural land.?® Indigenous Africans could
not own land classified as “white” in the apartheid system estab-
lished by this and subsequent laws, and those who already owned
or lived on designated lands were evicted en masse and relocated
to Native Reserves.*? As evidenced by Zimbabwe’s experience,
the distributive implications of the possession theory make it an
insufficient theory on which to base the new allocation of land
rights under a post-colonial redistribution program.

The property theory that comes closest to providing a
sound theoretical foundation for property rights in the context
of land redistribution is John Locke’s labor theory of property.
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In his Second Treatise of Government, Locke posited: “As much
land as man tills, plants, improves, cultivates, and can use the
product of, so much is his property. He by his labor does, as it
were, inclose [sic] it from the common.”*! Locke declared that
“[w]hatsoever then [a person] removes out of the state that
nature has provided and left it in, he has mixed his /abor with,
and joined to it something that is his own, and thereby makes
it his property.”*> This “mixing” of one’s labor with land cre-
ates Locke’s idea of property. Locke’s labor theory went on to
explicitly constrain property rights by requiring that the person
claiming property—by virtue of his labor “mixed” in with the
land—mnot take so much of the land that others would be pro-
hibited from equally utilizing with the land.** The conditions
in post-colonial Africa, with its historical legal barriers to land
access, meant that indigenous Africans did not have access to
land of the same quality as settlers.** Therefore, the natural rights
theory provides a theoretical starting point for post-colonial land
reform because it rejects the absoluteness of the other classical
theories and refuses to allocate property rights on the basis of
who has the better guns. To Locke, the post-colonial commercial
farmers’ agrarian efforts, while establishing property rights in
the land, are valid only to the extent that their exercise does not
deny other individuals the opportunity to create for themselves
the same type of property rights.*’

While they are useful in framing the conceptual gap in
property rights theory as applied to post-colonial land redistri-
bution, classical theories of property are further confounded by
the historical dominance of the customary ideas of property in
Africa, Asia and Latin America. Under the customs and tradi-
tions of many countries that have undergone or are currently
engaged in land redistribution, the idea of property, especially
where applied to land, was largely communitarian.*® Land was
owned by the entire community, with the existence of merely
temporary claims.*’ This system of communitarian holding pat-
terns established the “law” prior to colonization.*® Customary
patterns of land tenure stand in stark contrast to the settlers’ idea
of specifically identified, titled and exclusive land rights.

Customary land tenure still influences holding patterns
today. For example, to many indigenous populations of Latin
America, the territory is considered to be a communal posses-
sion of a distinct people or ethno-linguistic group.*> Customary
norms stipulate that the territory is to be shared for the benefit
of the community and prohibit alienation of the whole or any
portion of it (no matter how small) to any individual, family,
community or other association.’® Unlike the civil codes of
many Latin American countries, which dictate that land owner-
ship rights derive exclusively from the social function of rural
property, when put to agricultural use, indigenous customary
laws view exclusive rights of possession flowing from use,
occupancy, practical and spiritual knowledge, and the religious
and spiritual ties to the land.>' In many indigenous societies, tra-
ditional territorial possession and rights to share in and benefit
from a homeland are derived from an intimate collective and
individual knowledge of the totality of a particular territory or a
specific part of that territory.>
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Although the model is extreme, Zimbabwe’s fast-track land
reform program provides a recent canvas to articulate a legal
standard. Basic principles of fairness suggest that those who
possessed and maintained their commercial farming estates
through a land-grab executed by their ancestors have no right in
the property just as a thief has no property interest in the chattel
of another by simply converting it. Natural notions of correc-
tive justice and restitution support the full return of land into
the hands of the historically disenfranchised group, regardless of
the moral or economic judgments we may make about economic
viability of such an undertaking. Under traditional ideas of prop-
erty, we are left in a world of land reform triage—insufficient
principles on which to base the otherwise indispensable need
for land redistribution and little guidance on how to implement
this invaluable undertaking while upholding the idea of property.
This theoretical gap is unsustainable given the urgencies faced
by post-colonial governments to resolve critical issues of land
distribution. It demands that our post-modern legal order cre-
atively structure an adaptive legal standard for land reform.

Although international law is traditionally viewed as gov-
erning the relationship between sovereigns, and largely abstains
from domestic issues such as individual property rights,>* an
exploration of international law reveals a robust body of legal
and moral norms fit for articulating such a standard. These legal
and moral norms suggest that, in a land redistribution program,
stripping land rights from any group, even when that group
benefitted from a system weighted in its favor, conflicts with
universal principles found in human rights law and in general
principles of international law.>*

II. LAND REFORM & RIGHTS UNDER
INTERNATIONAL LAw

Article 17 of the Universal Declaration of Human Rights
(“UDHR”) explicitly protects the right to property. It states:

(1) Everyone has the right to own property alone as well as

in association with others.

(2) No one shall be arbitrarily deprived of his property.>>

It has been posited that the UDHR’s human right to own
property is not a right to specific pieces of property but a general
right to hold adequate property.®® Land is fundamental to the
attainment or protection of a variety of other basic human rights,
such as the right to life.>” Therefore, although no international
right to land is explicitly guaranteed in the international legal
framework, there is an emerging international norm recognizing
that a post-colonial government’s sovereign right to redistribute
land violates an international moral code of property rights when
it fails to recognize the five elements articulated herein.>®

THE (NoN-EXISTENT) HUMAN RIGHT TO LAND

The documents forming the pillars of human rights law
all frame the concept of human rights in terms of human dig-
nity>® and acknowledge the human personality (as opposed
to the rights of groups, or “peoples.”)®® Without this focus on
individual rights, personhood unravels at the hands of domestic
law and unbridled exercises of state sovereignty. Human rights
principles operate to take unfettered power over individuals out
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of the hands of States. Today, human rights concepts have crys-
tallized into law, creating binding obligations on governments
despite the backdrop of Westphalia and ideas of sovereignty.®!

Yet, human rights law represents ideals over which conflict-
ing groups will continue to struggle.®”> On one hand, human
rights activists and scholars push for a definition of human rights
based on a broad and inclusive conception of what it means to
be “human” and stress a wide range of moral claims to which
humans are entitled.®> On the other hand, states, groups, and
individuals who are resistant to a progressive human rights
agenda commonly define humanity in more narrow and lim-
ited ways.* Legal distinctions are made between fundamental
human rights and other rights, with fundamental rights being
perceived as elementary or supra-positive in that their validity
is not dependent on their acceptance by the subjects of law.5?
These fundamental rights are seen as the foundation of the inter-
national community.®® Consequently, the right to own a piece of
land is not classified as a fundamental human right. However,
the international norms protecting human dignity underscore
the existence of a legal standard for the preservation of property
rights under post-colonial land reform. At the heart of these
norms is procedural due process.

PRrROCEDURE UNDER CIVIL & PoLiTicaL RiGgHTS & NORMS

The International Convention on Civil and Political Rights
(“ICCPR”) and the International Covenant on Economic, Social
and Cultural Rights (“ICESCR”) embody the so-called first
generation and second generation human rights, respectively.®’
A brief overview of the evolutionary classes of human rights
reveals that first generation, or civil and political (“CP”), rights
require governments adopting a policy of post-colonial land
redistribution to extend broad procedural protections to the
group whose land is indentified for annexation.

The ICCPR governs the protection of the human interest
in bodily integrity, self-determination and human dignity.®® The
enumerated rights under the ICCPR each stem from the idea
of due process of law.®” Due process is perceived as playing a
significant role in fulfilling the universal need for human dignity.
Access to enumerated protection and procedure can be afforded
all human beings with less intrusion on the sovereignty of states
than a substantive obligation would impose.”® Therefore, like the
Universal Declaration of Human Rights, the ICCPR presumes
the universal applicability of the norms it articulates.”! The
body of CP rights envisages a system in which individuals are
accorded specific minimal procedural protections in the deter-
mination of their legal entitlements.”” It does not provide access
to substantive entitlements. However, when those entitlements
are re-ordered by government, the CP norms trigger the state’s
duty to align the procedural mechanism employed to univer-
sal principles articulated in the spirit and letter of the ICCPR.
Several of these CP rights are framed in absolute terms in the
Covenant,”® which arises out of the fundamental nature of the
protected rights. For example, Article 25 creates an obligation
for states to provide every citizen the right and the opportunity,
“without any of the distinctions mentioned in article 2 and
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without unreasonable restrictions to take part in the conduct of
public affairs, inter alia.”’*

The ICESCR embodies second generation economic, social,
and cultural rights that scholars have characterized as “program-
matic and promotional.”’> According to Anton and Shelton,
despite the fact that within the U.N. there is an almost universal
acceptance of the theoretical “indivisible and interdependent”
nature of the two sets of human rights, the reality is that eco-
nomic, social, and cultural (“ESC”) rights are largely ignored.”®
The ESC body of international human rights differs in substance
from CP rights and meets greater opposition from individual
states because of its deeper interface with issues that, even in a
world governed by the Universal Declaration of Human Rights,
are traditionally seen as domestic prerogatives. For a flavor of
the types of rights guaranteed under the ICESCR, see articles
6,77 7’78 8,79 9’80 10,81 11’82 12’83 13,84 and 14.85

Specific rights to land as property have been left out of all
major treaties. This is not surprising, given that land is such a
central aspect of sovereignty that it is even part of the defini-
tion of the nation-state.8¢ Land law is generally an issue over
which states exercise full territorial sovereignty.®’ Nevertheless,
the ICCPR and the ICESCR impose procedural and substantive
minima, which states may not ignore in recognition of their
obligations under international law. Specifically the ICCPR
guarantees everyone, including holders of land seized under a
land redistribution policy, the right to an effective remedy (even
against state actors) the right to a judicial remedy, and the right
of the individual to retain enough property for an adequate
standard of living.3® Derogation from ICCPR obligations is per-
mitted under very narrow circumstances characterized by public
emergency.’’

Despite the fact that primary human rights instruments
avoid directly addressing property rights, other sources of inter-
national law take the subject head-on, but only for the protection
of narrowly defined groups. These international instruments are
instructive in identifying the elements of a legal standard for land
reform because they are an example of instances where inter-
national law reaches beyond the sovereign barrier to domestic
land issues. Explicit rights to land have been developed in two
areas of international human rights law: the rights of indigenous
peoples and the rights of women.”® These instruments suggest a
growing willingness of sovereign states to cede absolute control
of at least some issues of property law and policy, and also point
to the universal importance of both access and fenure.

ExpLiciTLY RECOGNIZED LAND RIGHTS

The International Labor Organization Convention 169 on
Indigenous and Tribal Peoples (“Convention 169”) is the only
legally binding international instrument related to the rights of
indigenous peoples.”’ Convention 169 establishes the right of
indigenous peoples to “exercise control, to the extent possible,
over their own economic, social and cultural development” in
a number of areas.”? It includes specific sections on land and
requires parties to identify lands traditionally occupied by
indigenous peoples and guarantees ownership and protection of
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rights thereon.”® In essence, “measures shall be taken in appro-
priate cases to safeguard the right of the peoples concerned to
use lands not exclusively occupied by them, but to which they
have traditionally had access for their subsistence and traditional
activities.”** Convention 169 also requires the provision of legal
procedures to resolve land claims, establishes rights over natural
resources, and protects against forced removal.”?

A second explicit articulation of land rights was generated
under the UN framework and garners much wider support than
Convention 169, but it is not a legally binding instrument.”®
The UN Declaration on the Rights of Indigenous Peoples
(“UNDRIP”) states that “indigenous peoples have the right to
the lands, territories and resources which they have traditionally
owned, occupied or otherwise used or acquired.”’ Indigenous
people have a right to own and develop resources on their land,
a “right to redress . . . for the lands, territories and resources
which they have traditionally owned or otherwise occupied or
used and which have been confiscated, taken, occupied, used
or damaged.””® The Declaration confirms similar principles to
those contained in Convention 169. Both the Convention and
the Declaration emphasize consultation, participation and free,
prior, and informed consent where government policy affects
lands occupied by indigenous peoples.®®

Implicit in both Convention 168 and UNDRIP is the underly-
ing notion that human rights law limits the type of policies a gov-
ernment may use to redefine land rights. The narrow application
of these articulations exposes the fact that the power imbalance
between government and individuals (or groups) has historically
disadvantaged the poor and displaced people with deep histori-
cal connections to the geographic location from which they are
expelled. Modern examples of government altering the idea of
property through land reform call for the same body of law to
prevent excessive, dehumanizing land reform policies. While it
can be agreed that land rights are not in themselves human rights
as they lack the inalienability of self-determination or the fun-
damental nature of bodily integrity, human rights norms provide
the core elements of a new property right under post-colonial
land reform.

THE IDEA OF PROPERTY IN HUMAN RIGHTS JURISPRUDENCE

On May 27, 2002, the African Commission on Human
Rights and Peoples’ Rights (“African Commission”) became
the first human rights adjudicatory organ to find the existence
of a sweeping “human right to a healthy environment.”!?* By
broadly interpreting Article 24 of the African Charter on Human
and Peoples’ Rights (“African Charter”) in SERAC v. Nigeria,
the Commission seemed to herald a new era in the liberalization
of human rights.!! It has been described as a sweeping deci-
sion affirming the duties of African states to ensure respect for
economic, social and cultural rights.'%> At the time that SERAC
v. Nigeria was decided, there was much optimism that the deci-
sion offered a “blueprint for merging environmental protection,
economic development, and guarantee of human rights.’!%® But
most importantly, the African Commission’s SERAC decision
suggested a liberal interpretation of the rights protected under
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the African Charter, opening the door to the possibility of cloth-
ing other rights under the charter with broad protection under
regional and international law. Article 14 of the same Charter
directly protects a human right to property, except under very
specific circumstances.!%*

The African Commission on Human Rights has spoken
consistently in two cases invoking land interests in the context
of human rights, but not in the context of land redistribution.'%
Endorois v. Kenya is of paramount importance in understand-
ing how the severity of the conflict between human rights and
public policies alter property rights in land. In that case, the
African Commission ruled on a complaint filed by the Center
for Minority Rights Development and others, on behalf of the
Endorois community, an indigenous community of 60,000
people living in the Lake Bogoria area.! The complaint alleged
that the Government of Kenya violated the African Charter,
the Constitution of Kenya, and international law by forcibly
removing the Endorois from their ancestral lands without prior
consultation and without adequate or effective compensation. '
The plaintiffs alleged that the displacement disrupted their
community’s pastoral enterprise, interfering with their primary
economic livelihood and preventing them from practicing their
religion and culture.'%® They sought a declaration by the African
Commission that the Republic of Kenya violated Articles 8, 14,
17,21, and 22 of the African Charter.'” The plaintiffs demanded
(1) restitution of their land, with legal title and clear demarca-
tion, and (2) compensation to the community for all the losses
suffered through the loss of property, development and natural
resources, as well as the loss of freedom to practice their religion
and culture.'?

The Kenyan government argued that the land on which the
Endorois lived was designated as “Trust Land.”!'! Further, under
the Kenyan Constitution, Trust Lands could be alienated or set
apart as government land for government or private purposes,
extinguishing any interests previously vested in any tribe, group,
family or individual under African customary law.!'?> The African
Commission relied on its own jurisprudence and on international
case law to resolve the conflict,!'3 condemning the conduct of
the government, and finding that restricting the Endorois from
free access to their territory fell below internationally recog-
nized norms. !4

The African Commission pointed to Articles 26 and 27
of the UN Declaration on Indigenous Peoples to stress that
indigenous peoples have a recognized claim of ownership, not
just access, to ancestral lands under international law, even in
the absence of official title deeds.!'> The Commission held that
the traditional possession of land by indigenous people has the
equivalent effect as that of a state-granted, full property title and
entitles them to demand official registration of property title.!'®

But the Commission did not base its decision solely on
international laws pertaining to indigenous rights. Of specific
import to the broader notion of property rights in the context of
land reform is the Commission’s reliance on Articles 14 and 21
of the Charter.''” Article 14 provides:
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The individual right to property shall be guaranteed. It
may only be encroached upon in the interest of public
need or in the general interest of the community and in
accordance with the provisions of appropriate laws.!!8

Article 21 provides:

All peoples shall freely dispose of their wealth and
natural resources. This right shall be exercised in the
exclusive interest of the people. In no case shall a
people be deprived of it.'"®

The Commission clarified that it is not the encroach-
ment itself that creates a violation of Article 14 of the African
Charter.'?° The right to property under Article 14 imposes an
obligation on States to respect as well as to protect the right to
property.'?! The Commission applied a two prong test extracted
from the language of the provision. Under Article 14, an
encroachment can only be conducted: (1) in the interest of pub-
lic need or in the general interest of the community, and (2) in
accordance with appropriate laws.!?? The test laid out in Article
14 is conjunctive, such that public need alone cannot define the
policy.

The Commission declared that domestic law did not
by itself prescribe the right to property.'?* Accordingly, the
Commission scrutinized the actions of the Kenyan govern-
ment in light of standards and principles of international law.
Relying on the Saramaka'?* case—a recent landmark ruling by
the Inter-American Court for Human Rights regarding the right
of tribal and indigenous people in the Americas to control the
exploitation of natural resources in their territories—the African
Commission explained that the provision “in accordance with
the provisions of appropriate law” under the African right to
property required inquiry into: (1) effective participation; (2)
compensation; and (3) prior environmental and social impact
assessment.!? Finding that the Kenyan government had failed
to sufficiently accord any of the three elements to the Endorois
expropriation, the Commission held that the Kenyan government
was in violation of the Endorois’ right to property.!2

The Commission also elaborated on the notion of “public
interest,” stating that this part of the test is met with a much
higher threshold in the case of encroachment of indigenous land
as opposed to individual private property.'?” The Commission
found support for its position in General Comment No. 4 of the
Committee on Economic, Social and Cultural Rights, which
states that “instances of forced eviction are prima facie incom-
patible with the requirements of the ICESC Covenant and can
only be justified in the most exceptional circumstances, and in
accordance with relevant principles of international law.”'?8 The
clarity of the encroachment rule now positions us to extract from
the corpus of international and regional human rights law those
elements of the notion of property that must permeate any post-
colonial land redistribution policy.

II1. CorE ELEMENTS OF THE LAND REFORM FORMULA

Five legal principles can be extracted from the preceding
discussion, which together form the minimum standards under
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international law for post-colonial land redistribution. These
elements are universal principles linking the right to land (as
property) to broader principles of international law. Under this
legal standard, post-colonial land reform: (1) is based on the
existence and articulation of a legitimate public emergency; (2)
is authorized and carried out in accordance with both domes-
tic and international law; (3) exercises proportionality in its
implementation; (4) provides a non-discriminatory right to own
land under the new system; and (5) pays compensation at inde-
pendently determined market value whenever any of the other
elements are breached. The following section explores these
elements in depth.

EXISTENCE AND ARTICULATION OF PUBLIC EMERGENCY
CREATING LEGITIMACY

An indispensable component of the land reform formula
is that government proceeds on the basis of a legitimate public
need for land reform. Because land reform through expropria-
tion is an extreme measure confronting many civil and political
rights, a land reform program can only be legal under interna-
tional law if conditions in the post-colonial states qualify as a
public emergency which “threatens the life of the nation.”!?°

The land imbalance in Zimbabwe was stark enough to set
aside debates on the necessity of land reform. Landlessness,
especially where it is an insurmountable economic barrier in
the absence of reform policy, can be considered a public emer-
gency.!3? Therefore, when executed to avert urgent economic
and social crises, land reform is designed to empower previ-
ously land-less people by giving them access to land, a primary
natural resource and the hallmark of agrarian economies. Under
this standard, governments have an obligation to articulate a
legitimate public interest before any program of redistribution is
implemented. Public need must threaten the economic or social
well-being of the State before this condition is satisfied.

THE “IN AcCORDANCE WITH THE LAW” TEST

A land reform program which adheres to principles of inter-
national law is designed and implemented with respect for the
rule of law.!3! In Endorois v. Kenya, the African Commission
emphasized the conjunctive nature of the inquiry into whether
the human right to property had been violated.'3> The African
Commission explained that under this analysis, the disposses-
sion of land must satisfy both domestic and international law.'33

That the African right to property in Endorois was supported
by the ruling of the Inter-American Court of Human Rights in
Saramaka bolsters the universal reach of the notion that land
expropriation must be designed and implemented in accordance
with international norms concerning effective participation,
compensation, and prior environmental and social impact
assessment.'3* In the absence of these formal mechanisms, the
substance of rule of law is lost. In essence, land reform may be
governed entirely by domestic laws as long as that law embod-
ies the three core elements that human rights precedent agrees
enshrine lawful expropriation. '3’
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PROPORTIONALITY & THE LEAST RESTRICTIVE PoLicy

Both African and European jurisprudence restrict the range
of permissible state conduct that interferes with the right to
property. In addition to the requirements that government have
a legitimate public purpose and that the expropriation be carried
out in accordance with appropriate domestic and international
law, Endorois held that limitations placed by government on the
human right to property must be reviewed under the principle
of proportionality.!3¢ Under this requirement, limitations on
rights to property must be proportionate to a legitimate need, and
should be the least restrictive measures possible.!3” Expanding
the discussion from indigenous peoples, the Commission cited
its decision in Constitutional Rights Project Case 1999: “the jus-
tification of limitations must be strictly proportionate with, and
absolutely necessary for, the advantages which follow.”!38 The
rule of proportionality declares that “a limitation may not erode
a right such that the right itself becomes illusory,” and further,
that eviction violates the very essence of the right.'3° Putting
these principles together, land reform policy may not include
systematic eviction and must allow incumbent landholders to
retain that portion of land that supports a family and allows them
to be self-sufficient.

Further, the international norm of proportionality in the
human rights context has been defined by the European Court
of Human Rights to require that any condition or restriction
imposed upon a right [under the European Convention on
Human Rights] be “proportionate to the legitimate aim pur-
sued.”'*% Although proportionality is most commonly identified
under international law in the context of the use of force, propor-
tionality is also a central theme of international law concerning
civil and political rights.!#! The derogation clause illustrates this
principle by restricting State actions that depart from protecting
CP rights only to the “extent strictly required by the exigencies
of the situation.” 4> Under no set of hypothetical scenarios can
physical violence and force be deemed a legally permissible
platform for land expropriation, and where the appropriate laws
and procedures are followed, resistance to expropriation should
be treated through the justice system, where the appropriate civil
and political rights would be protected.

ERADICATION OF DISCRIMINATORY PROPERTY RIGHT
ALLOCATIONS

Citizens of the post-colonial country, barring other non-dis-
criminatory impediments, should be given equal opportunity to
own land under the new system. Conceptual loopholes in exist-
ing human rights law expose those subject to land annexation to
discriminatory treatment. Yet a land reform policy that excludes
certain groups from obtaining title to land or enjoying the same
types of property rights available to the direct beneficiaries of
the reform simply perpetuates systems of disenfranchisement
and violates the anti-discrimination principles of the ICCPR,
the ICESCR, and other treaties which collectively form a clear
universal norm against discrimination.'43

The victory of the Endorois under the African regional
human rights system is a reinforcement of the focus of land rights
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on the poor to the exclusion of the rich. Yet, human rights are not
just for the poor, nor for the rich—their goal is the preservation
of all human dignity.'** We misconstrue the idea of human rights
when we sentimentalize the land rights of ‘the poor’ or the dis-
enfranchised in parts of the world like Lake Bogoria in Kenya,
while recoiling from the idea of preserving property rights for
people who benefitted from colonization. !4

CoMPENSATION WHERE ELEMENTS ARE BREACHED

The notion of compensation for injury is well established
under international law, but ideas about its role in land redis-
tribution are less convergent.'*® Having determined that the
Endorois owned the land and thus had a protected ownership
right under international and African human rights law and
under general principles of international law, the Commission
proceeded to determine the remedy. Article 14 provides that in
the case of dispossession the victims have the right to the lawful
recovery of their property as well as adequate compensation.'4’
The Commission held that Endorois who had been forced off the
land were entitled to either restitution or to obtain other lands of
equal extent and quality.'*3

From a practical standpoint, land redistribution is unlikely to
be attainable on the scale required for land reform if it demands
compensation at market value for all land acquired for redistribu-
tion. But there is also a legal dimension: the ICCPR derogation
clause suggests that such compensation is not mandated under
international law.'® Under civil and political rights principles, if
a public need for land reform rises to the level of threatening the
life of a nation, the notion of compensation at market value does
not stand in the way of a State’s power, indeed its obligation, to
address land pressure. Instead, compensation should be viewed
as a penalty government must pay to incumbent landowners if
its land reform policy breaches any of the preceding four proce-
dural and substantive elements.

CONCLUSION

Land reform has become too critical an issue to ignore in
post-colonial countries, and the power of governments to alter
property rights consistent with international law is a critical
question of our day. This article proposes a legal standard for
post-colonial land reform, one rooted in human rights law and
framed in the language of norms that go beyond the racial and
socio-economic tension accompanying current post-colonial
land reform efforts.

The legal standard for land reform proposed here demon-
strates that human rights can co-exist with the recognition of the
need for land redistribution to correct the land ownership imbal-
ances that remain an unresolved, simmering issue of contention.
The land right is not synonymous with the basic human right,
because the need for land lacks the characteristic universality of
fundamental human rights. Rather, the land right that is protected
under international law, within the complicated framework of
post-colonial land redistribution, is the right of the incumbent
to retain enough land for his subsistence and that of his family.
This is the substantive portion of the notion of property in the land
reform context. Further, for annexation and redistribution to be
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lawful under international law, the policy must: (1) be based on the
existence and articulation of a legitimate public emergency; (2) be
authorized and carried out in accordance with both domestic and
international law; (3) exercise proportionality in its implementa-
tion; (4) provide a non-discriminatory right to own land under
the new system; and (5) pay compensation at an independently
determined market value where the other elements are breached.
Classical theories and customary practices defining the
concept of property are ill-suited to the modern-day need to
justify and implement land redistribution. The clash between
the dominant theories upon which property law is founded and

the transfer of land by government from the land-wealthy to
the landless requires a new, comprehensive way of looking at
property—one that is founded on universal principles that apply
to individuals and groups regardless of their race or status. In a
world where many post-colonial governments are grappling with
serious issues of land pressure, the absence of definitive inter-
national law on land reform is untenable. This proposed legal
standard for land reform defends a substantive and procedural
minimum that post-colonial governments, in their rightful asser-
tions of sovereignty, should incorporate in formulating much-
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needed land redistribution.
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IsLaMIc FINANCE AS A M ECHANISM FOR
BoLSTERING FOOD SECURITY IN THE MIDDLE EAST:

Foop SecuriTy Wagr
by Hdeel Abdelhady, Esq.*

INTRODUCTION

his article proposes the establishment of a multilateral
food security wagf, a type of Islamic trust or endowment,
as a vehicle of investment in the future food security of
the Middle East. Sections II through IV briefly discuss global
food insecurity, Middle East food insecurity, and the need for
a regional food security strategy for the Middle East. Sections
V through VIII discuss contemporary Islamic Finance generally,
the essential objectives of Shari’ah, historical wagqf practice,
Islamic perspectives on agriculture, and the proposed food secu-
rity wagqf. This article focuses on the rationale and objectives of
wagf-based and other agricultural investment frameworks that
are currently under development by the author, for application
by governments, institutions, and private entities. The structures
under development combine the wagf (as a foundational frame-
work to allocate funding and other assets) with Islamic financ-
ing structures, Islamic and conventional asset management
approaches, Shari’ah and civil law-based legal frameworks, and
effective governance and operational models to achieve mea-
sureable impact, in a manner that equitably and rationally dis-
tributes rights and responsibilities among parties across the food
supply chain, from government consumers to small farmers.
While this article focuses on the use of the wagf structure to
advance food security, its premises and objectives have broader
application. As discussed below, the wagf structure has been
used successfully in the past to promote public objectives, such
as education, aid to the poor, healthcare, public access to water,
and food aid. While the use of the wagf has declined in modern
times, its history suggests strongly that the structure was and can
again be a powerful vehicle through which resources are orga-
nized and allocated to advance development objectives.

1. GLoBAL Foob INSECURITY: A SNAPSHOT

Food insecurity is a global threat.! The nature of food and
the means of its production make food insecurity a uniquely
complex problem, with social, political, economic, and ethical
dimensions. Serious efforts to promote food security and sus-
tainability must respond to the complexities of the challenge.

According to the Food and Agricultural Organization of
the United Nations (“FAO”), “in order to feed a population of
more than 9 billion [the projected world population in 2050] and
free the world from hunger, global food production must nearly
double by 2050.”> Competition for food and for the means of
food production is increasing, without commensurate rises in
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supply.? Owing to population growth, increased food purchasing
power and demand in emerging economies, climate change, land
degradation, price volatility, and other factors, the global food
supply-demand imbalance is expected to widen.* The world’s
governments have taken note. Acting independently and multi-
laterally, they have devoted resources to assess the food inse-
curity threat, and have taken steps to mitigate the risk.> As yet,
however, no comprehensive solutions are on the horizon.

II. Foop INSECURITY IN THE MIDDLE EAST

The Middle East is particularly susceptible to food insecu-
rity.> While the region does not face any foreseeable near-term
threat of famine or widespread malnutrition,” the Middle East
presently lacks the means to produce adequate food supplies
due to water scarcity, insufficient arable land, and man-made
hurdles.® These hurdles include land and crop misallocations,
under-utilization of food production means, inadequate invest-
ment in agriculture, poor stock management, sub-optimal distri-
bution networks, and other factors.’

According to the World Bank, as of 2008, the Middle East
imported fifty percent of its food.!? “High food prices and inter-
national market volatility mean domestic agriculture has taken
on strategic importance in all the food producing countries in the
region.!! Non-food producing countries, such as member states
of the Gulf Cooperation Council (“GCC”), are looking at ways
of securing land in third party countries to produce part of their
food needs.”!?

By 2030, the combined Muslim population in the Middle
East is expected to grow to 439,453,000.!3 Today, the Muslim
population is estimated at 321,869,000.!4 This projection, a
36.5% net increase in population in less than twenty years, is
staggering. The consequences of such population growth for
food security in the Middle East will be profound.

At the country level, Middle Eastern countries have
attempted to address food insecurity risks through food subsi-
dies, export bans, price ceilings, and other policy measures, as
well as by acquiring rights to farmland overseas.!® For instance,
food exporting countries like Egypt, Yemen, and Djibouti

*Attorney and Principal, MassPoint Legal and Strategy Advisory PLLC, Wash-
ington, D.C.; Professorial Lecturer in Law, The George Washington University
Law School, Washington, D.C.; Senior Advisor to the Islamic Finance Commit-
tee, American Bar Association Section of International Law, Juris Doctor, The
George Washington University Law School, Washington, D.C.; Bachelor of Arts,
Political Science, History (Middle East and Africa) University of Pittsburgh,
Pittsburgh, Pennsylvania.
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impose ad hoc export restrictions in response to global price
rises.!® The governments of the Middle East, as in the cases of
Egypt, Morocco, Tunisia, Djibouti, and Yemen, employ govern-
ment subsidies as a primary means of facilitating domestic food
affordability.!”

Arab countries, and particularly GCC states, which lack
the arable land and water resources necessary to produce food
sustainably, also pursued other avenues such as acquisition of
long-term agricultural land rights overseas.'® Between 2006 and
2009, Arab governments, government-owned companies, and
private entities (primarily in the GCC states) were particularly
active in acquiring agricultural land overseas.!® According to
one compilation, forty-nine agricultural land deals and land-
related investments were initiated or concluded between 2006
and 2009.2° Of those, twenty-one (45%) involved Arab countries
(most by governments with limited private companies) as inves-
tors.?! The countries involved in these transactions were Saudi
Arabia (five), the United Arab Emirates (four), Qatar (three),
Bahrain (three), Kuwait (two), Libya (two), Jordan (one), and
Egypt (one).?? The majority of these investments were made
in Africa and Asia, and eleven of the twenty-one were made in
majority Muslim countries.?® This data is illustrative, and reflects
only a fraction of overseas agricultural land investments that are
understood to have been made by Arab and non-Arab countries
and private parties in recent years.>*

While the logic of these land acquisitions is clear, their
sustainability is not. Acquisitions of overseas land and land-
use rights by Arab countries and other parties have not been
without controversy.?> These transactions are very likely to
pose significant legal and political risks, an expectation that
is borne out by the inhospitable reception they have received
both inside and outside their host countries.?® They have been
characterized as “land grabs”—modern scrambles for resources
reminiscent of nineteenth-century colonization.?” The terms of
these land acquisitions and their details are often, if not always,
undisclosed.?® This opacity has fueled suspicion that the deals
are opportunistic usurpations of scarce resources by relatively
wealthy countries at the expense of relatively poor countries and
their small farmers.?® The lack of transparency and controversy
surrounding agricultural land acquisitions raises questions not
only about their nature, but about their long-term viability as a
means of securing food supplies.

As a practical matter, the acquisition of agricultural land to
produce food exclusively for the benefit of acquirer countries is
legally and politically risky. It is not difficult to envision scenar-
ios in which yields generated on overseas land would be wholly
or partially expropriated, subjected to export bans, or otherwise
intercepted, particularly in events of local or global food short-
age and political or social unrest. Think tanks and other organi-
zations have called for the regulation of overseas investments in
agricultural lands.>® For example, the International Food Policy
Research Institute has suggested that investors should refrain
from exporting crop yields in the case of food shortage in a host
country.>' Such concerns, and the political and legal risks asso-
ciated with overseas land acquisitions, will likely increase over
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time, as global competition for food increases, exacerbated by
demographic and environmental strains.??

The governments and companies that invest in agricultural
lands overseas can, and likely have, put into place agreements
to achieve optimal commercial and legal conditions. But under
extraordinary circumstances, these agreements will be insuffi-
cient to overcome the very real risks stemming from political
and social tensions that surround food, agricultural land, and the
reality or perception of exploitation associated with overseas
agricultural land investments. In worst-case scenarios, Arab gov-
ernments and other investors in overseas agricultural land might
find themselves with recourse only to international tribunals and
money damages, and without access to the very crop yields for
which they bargained.’> Money damages would hardly be com-
pensatory in such cases, as these investments are not made for
profit, but for specific performance—i.e., the enforcement by
host governments of investors’ rights to produce on agricultural
lands and repatriate agricultural yields.

More immediately, overseas land acquisitions by some Arab
countries are detrimentally impacting the food (and water) secu-
rity of other Arab countries. For example, Arab countries includ-
ing Saudi Arabia, Qatar, Kuwait, and the United Arab Emirates,
are believed to have acquired agricultural land or land use rights
in the Sudan (prior to the establishment of South Sudan as an
independent nation).3* These acquisitions (and those by non-
Arab countries and private parties) in the Sudan and other Nile
Basin countries directly threaten Egypt’s “ability to put bread
on the table because all of Egypt’s grain is either imported or
produced with water from the Nile River, which flows north
through Ethiopia and Sudan before reaching Egypt.”’® In addi-
tion to being flawed in a practical sense, these Nile River-related
land (and water) acquisitions present risks and interesting legal
questions, such as whether state parties to an agreement for the
use of a common and vital resource like the Nile River may con-
tract out access to the resource to third parties for profit, to the
detriment of other state parties to the same agreement. Indeed,
such scenarios should prompt examinations of the nature and
limits of relevant legal concepts, such as sovereignty over natural
resources, particularly where a third-party state benefits from a
shared natural resource at the expense of one or more states with
direct and assertable rights of access.

As an important matter of national policy (if not national
security), Arab governments must pursue food security solu-
tions that are economically, politically, socially, and ethically
sustainable. Measures taken by Arab countries thus far fail to
address food insecurity comprehensively or at its root. At the
regional level, Arab governments have yet to take coordinated
steps to combat food insecurity. This likely is a symptom of a
more general reality, which is that Arab countries, for a variety
of reasons, trade more with countries outside, rather than within,
their region.
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II1. THE CASE FOR A REGIONAL FOoOD
SECURITY STRATEGY

“There is no way around the reality that MENA
[Middle East and North Africa] countries will need to
buy a significant- and increasing- share of their food on
international markets... the key is to manage this expo-
sure in new and innovative ways to reduce the potential
for food prices shocks without going bankrupt in the
process.”

—WoORLD BaNk, APRIL 200936

The quoted statement describes key challenges of food inse-
curity in the Middle East. However, the gravity of the long-term
food insecurity threat to the region requires much more than
management of exposure to international markets. As the global
food supply-demand imbalance widens over time, the difficul-
ties and risks associated with food security will intensify in the
Middle East unless effective coordinated action is taken now.

The political, social, cultural, and historical ties that bind
Middle Eastern countries favor the pursuit of a regional food
security strategy, as do the geographic, demographic, and eco-
nomic differences between them. As recent political uprisings
have shown, major events in even one Arab country have the
potential, if not the likelihood, to produce similar or follow-on
events in others.3” The consequences of food insecurity, if it
intensifies in the region or any of its major countries, will have
regional impact: whether in the form of economic migration,
spillover social and political unrest, or the need for food and
other aid from neighboring states.?®

Bolstering regional food production and supply in a coor-
dinated fashion also would serve as a defensive measure, to the
extent that Middle Eastern countries limit the need to compete
for food in the global marketplace. Beyond politics and market
exposure, the Middle East, for the sake of its development, has a
fundamental interest in creating conditions in which its inhabit-
ants live in an environment conducive to progress in all spheres.?”
Other than the related issue of access to water, no single issue
is more essential to the creation and long-term maintenance of
such conditions than is food security.

The GCC states, while comparatively cash rich, desperately
lack the arable land, water resources, human resources, and depth
of agricultural experience necessary to produce food sustain-
ably and at appreciable levels.*’ By comparison, the relatively
cash poor countries of the region, including Egypt, the Sudan,
Algeria, Morocco, and the countries of the Levant, individually
and together possess the agricultural land, climate conditions,
human resources, and agricultural experience to produce food
in appreciable quantities, and in any case at higher than pres-
ent output levels.*! But this latter group of countries has yet
to realize its agricultural production potential for a number of
reasons.*?

As a region, the Middle East has not explored its potential
to sustainably bolster food security by marshaling its combined
monetary, natural, and human resources for the long-term benefit
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of its inhabitants. It is in the region’s best interest to identify
and pursue strategies to bolster food security, through increased
regional production and other means, in ways that are not only
economically, legally, and environmentally sustainable, but also
are politically, socially, and ethically sound. The food security
wagqf proposed in this article would serve as a vehicle through
which the region’s collective resources can be allocated and
deployed to advance sustainable regional food security.

IV. IsLamic EcoNomics AND FINANCE

The principles and objectives of Shari’ah, which favor
real economic activity, profit and loss sharing (rather than risk
remoteness), and the creation and multiplication of wealth, its
productive use, and its allocation for the common good, are
uniquely suited to food security and development generally.*3
As used today, Islamic modes of finance and investment have
proven effective and attractive in the commercial realm.** Yet in
contemporary practice, Islamic Finance has not been used mean-
ingfully and consistently for development finance and social
investment. As an industry and discipline, Islamic Finance has
an interest in expanding its scope and impact, substantively and
geographically.

Islamic Finance is a burgeoning financial services segment
that is expected to continue to grow in volume and expand geo-
graphically.*> Current accepted estimates indicate that the size of
the Islamic Finance industry is $1.4 trillion, with the potential to
reach $4 trillion within five years, assuming continued growth
at current rates.*® Regardless of its exact size or value (however
measured), it is widely accepted that the industry has grown tre-
mendously in the past thirty years, and that demand will support
its continued rapid growth.*’

Arab jurisdictions, such as Bahrain, Dubai, and Qatar, have
invested significantly to position themselves as centers of Islamic
Finance.*® Saudi Arabia, which offers relatively vast domestic
retail and commercial opportunities, through private efforts and
more recently with government support, is in the early stages of
building its Islamic Finance industry.*® Egypt, the most populous
Arab country, has only recently taken steps to promote Islamic
Finance, even though the first Islamic bank was established in
Egypt nearly forty years ago.>° Outside of the Middle East, non-
majority Muslim jurisdictions, most notably London and Hong
Kong, have invested political, economic, and regulatory capital
to position themselves as global Islamic Finance hubs.3!

Notwithstanding the impressive growth and burgeon-
ing popularity of Islamic Finance, common perceptions of its
essence are limited, due in no small part to the fact that Islamic
Finance is often framed in the one-dimensional, negative terms
of what it prohibits—e.g., iba (a broad concept often described
as interest}—and not in terms of what it permits and encourages,
which broadly is the creation and multiplication of wealth, its
productive use, and its allocation and distribution for the public
interest.

The Islamic Finance industry, its stakeholders and propo-
nents (including governments) have an interest in demonstrat-
ing the potential real economy impact of Islamic Finance. The
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development and social finance spheres, the objectives of which
are compatible with Shari’ah objectives, provide a platform for
such a demonstration.>” Further, governments that have invested
in Islamic Finance have an interest in its promotion beyond their
borders and the commercial spaces that contemporary Islamic
Finance has thus far occupied. The association of Islamic invest-
ment and financial mechanisms with endeavors of global signifi-
cance, such as food security and development generally, would
provide a platform for the expansion of Islamic Finance from
a niche financial services segment to a discipline having wide
applicability and potential impact beyond the commercial realm.

V. PROMOTING ETHICALLY SUSTAINABLE FOOD
SECURITY INVESTMENT: MAQASID AL-SHARI’AH

The need for enhanced ethics in the pursuit of food secu-
rity investment is clear. Ethics, as much as monetary, land, and
human resources, will be essential to the long-term success
of food security strategies, particularly those that span mul-
tiple countries.’® The infusion of and adherence to magasid
al-Shari’ah, or the goals and objectives of Islamic Law, in the
pursuit of food security is one effective way to fill the ethics
deficit, particularly in the Middle East.>* A brief look at the core
objectives of Shari’ah demonstrates this.

Leading classical scholars of Figh (fuqaha) and usiil al-Figh
(usulliyytn) delineated five “essential” objectives advanced by
Islamic Law that are accorded the highest weight among the
objectives of Islamic Law (magasid al-Shari’ah).> In order of
importance, the five essentials are the preservation of: (1) the
religion of Islam; (2) human life; (3) progeny; (4) the faculty
of reason; and, (5) material wealth.’® According to modern
scholars, these five “essential” objectives of Islamic law were
established by Imam al Ghazali of the Shafi ‘te School, and later
adopted by classical scholars of the Malki and Hanafi Schools of
Islamic law.>’

In contextualizing the five “essentials” of magasid al-
Shari’ah, classical scholar 1zz al-Din ibn Abd al-Salam’s com-
mentary is helpful. He is reported to have written that “all legal
rulings in the areas of jurisprudence are contained within” the
following Qur’anic verse: “Behold, God enjoins justice and the
doing of good, and generosity towards [one’s] fellow-men, and
He forbids all that is shameful and that runs counter to reason, as
well as envy; [and] He exhorts you [repeatedly] so that you might
bear [all this] in mind.” (QUr’AN 16:90).%8 The point, essentially,
is that in Islam, as enjoined by the Qur’an and illustrated by
the Hadith and Shari’ah interpretations, service of humankind,
consistently with Islamic law, is an act of worship.>® In other
words, it is fundamentally Islamic—an act of “preserving the
religion”—to utilize and protect worldly resources, includ-
ing human life, progeny, the faculty of reason, and wealth.®®
Classical scholar Sayf al-Din al Amidi, in his defense of giving
the highest priority to the preservation of religion, offered this
formulation:

[w]hatever is intended to preserve the root of religion
should be given priority over all else, since [the Islamic]
religion’s aim and ultimate outcome is the attainment
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of eternal happiness in the presence of the Lord of the
worlds. All other objectives, including the preservation
of human life, the faculty of reason, material wealth
and anything else, are in the service of this overriding
interest. As God Almighty declares, ‘I have not created
the invisible beings and men to any end other than that
they may [know and] worship Me.” (Qur’an 51:56).”¢!

Classical scholar Ibn Abd al-Salam explained that Islamic
law provides an equally potent summation of maqasid al-
Shari’ah and that Islamic legal rulings have one central purpose,
which is to promote human well-being. Specifically, he stated:

All divine commands and prohibitions are founded
upon the [pursuit of] benefit for human beings both in
this world and in the next. God Himself has no need of
anyone’s worship. He is not benefited by the obedience
of the obedient, nor is he harmed by the disobedience
of the disobedient.®?

In other words, the promotion of human well-being is not
only encouraged, but required. This includes the creation, pro-
tection, and deployment of wealth in the service of individuals,
families, and society at large. Intrinsically, the objectives of
Shari’ah, and therefore Shari’ah-compliant finance, are compat-
ible with the objectives of development finance and social invest-
ment, which, in principle, advance the well-being of mankind.
“In the Islamic system there is no such thing as a [charitable]
dedication ‘solely to the worship of God.”®* It is appropriate then
that Islamic Finance, which is Shari’ah-based, be employed to
advance the public interest.®*

VI. Foop SEcurity WagFr

This article proposes the establishment of a multilateral
food security wagf as a mechanism for investment in the future
food security of the Middle East.®> As envisioned, the food secu-
rity waqf would serve as a vehicle for allocating and organizing
capital and other resources for investment in agriculture and the
financing of essential activities such as research, technological
innovation and transfer, agricultural production capacity build-
ing, and income-generation. Importantly, the food security wagf
envisioned would directly or indirectly facilitate much needed
access to finance, including by small farmers, small and medium
enterprises, and other parties across the food supply chain.

The wagqf structure (rather than a conventional conduit, such
as a fund or corporation) is proposed primarily to mitigate the
political and legal risks (real and perceived) that tend to deter
investment in the region, particularly on a multilateral basis and
for regional benefit.°® Wagf assets, relative to assets associated
with conventional investment vehicles, have enjoyed relative
freedom from governmental interference, due both to the general
respect accorded to awgaf and the relative vigilance of the public
and wagf custodians against undue interference.’

Therefore, for the purposes of diminishing legal and
political risk in the context of multilateral Middle East invest-
ment, the wagqf structure (properly crafted and with strong
legal frameworks to diminish the likelihood of government
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interference) provides an attractive alternative to conventional
investment modalities. Further, the wagf structure is proven as
an effective and administratively convenient mode of investment
and finance, particularly for large-scale projects. As discussed
below, awgaf have been used successfully (by Muslims and non-
Muslims) to promote the public interest and facilitate investment
throughout culturally and geographically diverse countries. The
potential of the wagf as a modern development and investment
tool is borne out by history and should neither be overlooked nor
underestimated.

AGRICULTURE: IsLAMIC PERSPECTIVE AND EARLY PRACTICE

The promotion of food security is compatible with Shari’ah
objectives and the distribution of agricultural resources in early
Muslim communities. Reverence for agricultural endeavor and
ethical practices in agricultural production and distribution are
well-documented, and a few examples from Hadith are sufficient
to briefly make the point.®®

According to a narration of Anas bin Malik, the Prophet
Mohammed said: “There is none amongst the Muslims who
plants a tree or sows seeds, and then a bird, or a person or an ani-
mal eats from it, but is regarded as a charitable gift from him.”®
The Prophet Mohammed was equitable in contracting for food
and the means of food production.”® Various ahadith indicate
also that while the Prophet was believed to have preferred the
giving of land outright”!, he approved share-cropping provided
that such arrangements were not speculative and yields were
divided equitably.”?

As narrated by Abdullah bin Omar: the Prophet concluded
a contract with the people of Khaibar to utilize the land on the
condition that half the products of fruits or vegetation would be
their share.”’® The Prophet is also said to have prohibited specu-
lative sharecropping arrangements, such as agreements giving
parties rights to yields from specific tracts of agricultural land
or specific produce from sharecropped land. Rather, the Prophet
required that parties agree to apportion the total agricultural
produce, whether in percentages or by other measures.”* This
approach, which diminished speculation and more equitably
distributed risk and reward, is consistent with the principles of
Islamic Finance, which requires risk-sharing and the avoidance
of gharar (undue speculation).”

These ahadith illustrate two important Islamic principles:
first, the productive cultivation of land is encouraged and
rewarded’%; and second, the equitable use and distribution of
agricultural products and the means of their production are con-
sistent with the teachings of Islam.

Basic ELEMENTS oF WAQF AND CONSEQUENCES OF
ESTABLISHMENT’/

The wagf is a kind of trust or endowment through which
assets are allocated and preserved for a designated period of
time or in perpetuity for specified beneficiaries for charitable,
social welfare, development, or intra-family wealth distribution
purposes.’® Stated more succinctly, wagf is the “[bequeathing]
of property and dedicating the fruit.”’® Analogous to the wagf’
in non-Islamic law is the Anglo-American common law trust,
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which is considered by some to be “among the most important
creations of the [common] law of equity... [and has] for hun-
dreds of years...played a vital role in organizing transactions of
both a personal and a commercial character.”8°

The essential legal requirements for the establishment of a
valid wagf are straightforward and well-established. The donor
of assets (wagqif) must have legal and mental capacity.! The
wagqif must have the right to legally transfer the assets and the
nature of the assets must not be repugnant to Shari’ah.8? The
pledge to transfer wagf assets must be outright, without condi-
tion or contingency.®® The permissible purposes for which the
wagqf is established (e.g., charitable or interfamily wealth trans-
fer) must be clearly stated.®* The primary beneficiaries of the
wagqf (which may include the wagif) must be identified.®> A wagf’
nazir (trustee or administrator) must be designated.3® And the
terms of the wagf, according to the majority of scholars, must be
in writing.%’

Upon a valid declaration of wagf (i.e., an informed state-
ment, freely made, of intention to commit certain assets to
wagqf), the declaration, and therefore the wagf established by
it, becomes irrevocable.®® After establishment, a wagf enjoys
independent legal personality under Islamic law and may, infer
alia, enter into transactions, acquire assets, and engage in other
activities permitted under Shari’ah and other applicable law.%’

HistoricaL USEs oF WAQF

The efficacy and legal legitimacy of the wagf structure are
well-established. Awgaf have been used as vehicles for charity,
the promotion of social welfare, the provision of public utilities,
the building of rural and urban infrastructure, the provision of
education, the building and maintenance of mosques, the pro-
vision of community medical services, and to advance other
projects of public value.”® Wagf capital has also been a source of
commercial credit.”!

An early example of wagf is the endowment of the Ruma
Well as a public utility.”? It is reported that, upon arriving in
Madina, the Prophet realized that the Ruma Well was one of
the few sources of potable water for the city. “He asked: ‘[w]
ho will purchase...[the Ruma Well] [and] equally share the
water drawn therefrom with his fellow Muslims.”*3 The Ruma
Well was purchased and bequeathed as wagf property, to pro-
vide drinking water for the people of Madina.’* The Prophet is
said to have advised Omar Ibn al-Khattab, a companion of the
Prophet at the time and later his second successor (the second of
the four Rightly Guided Caliphs), to bequeath land in Khaibar
as wagqf, which he did.”> Consistent with the Prophet’s practice,
the Companions continued to establish wagf in the public inter-
est. “Since the Prophet instructed his Companions about bequest
and its benefits, they never stopped attending to it and putting
their money and property into it, so much so that. . . [a]ny of the
Prophet’s Companions who could afford it made endowments.”%°

Conterminously with the spread of Islam, wagf practice
expanded in scope, size and impact®’ through the Ottoman
period, with the volume and quality of activity diminishing after
that point and through the present time.”® At times, awgaf were
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used so pervasively that they “contributed towards shaping the
economic, religious, political and social landscape of urban
areas in the Islamic world.”®® Thousands of awgaf were in opera-
tion in the Fatimid period (909-1171).'% And in the lifetime of
the Ottoman Empire, awgaf had grown to a “staggering size,
amounting to about one third of the Islamic Ottoman Empire and
a substantial part of Muslim lands elsewhere.”!°!

Wagqf practice was dynamic. As the needs of society and
Islamic jurisdictions changed and evolved, so did wagf prac-
tice. “[T]he extent of endowment usages along with their legal
framework and practices . . . varied significantly throughout the
centuries in response to the fluctuating needs of society, tak-
ing on different and distinct forms around the Islamic world,
often assimilating local customs which frequently preceded
the advent of Islam or were contemporaneous with it.”!92 This
is borne out by historical practice, where awgaf assets and
purposes included revenue-generating, mixed asset awgaf,'%>
revenue-generating agricultural land,!** the funding of large-
scale commercial property developments over large areas of
land for mosque construction,’? and the bequest of real prop-
erties sited in multiple jurisdictions for the benefit of a single
beneficiary in another jurisdiction.!%® Other historical examples
of wagf practice include provisioning for asset substitution
(istibdal) to ensure the continuation and flexibility of awgaf;'??
the joint establishment of wagf by spouses for themselves and
their children, the establishment of awgaf by guilds to support
guild members’ families,'%® and the establishment of multi-party
awgaf to support Islam’s holiest places of worship and its most
significant institutions, such as the Two Holy Mosques, Al-Agsa
Mosque, and Al-Azhar.'% “Awgaf cover the Islamic world, from
monuments such as the Indian Taj Mahal to the Bosnian Mostar
bridge . . . from the Shishli Children’s Hospital in Istanbul to the
Zubida’s Waterway in Mecca.”!!? The successful use of awgaf,
across jurisdictions, for diverse purposes, and with various
assets, speaks to the flexibility, stability, and appeal of the wagf
structure.

This brief recitation of some of the historical uses and the
dynamism of the wagf structure illustrates its significance in the
development of Islamic jurisdictions. The wagf was so success-
ful in some jurisdictions that British colonial administrations
“exerted huge efforts in the nineteenth and first half of the twen-
tieth century . . . to bring these assets under state control.”!!! In
hindsight, this attempt at appropriation showed how highly val-
ued these structures had become, and it reinforces the efficacy of
the public wagf as a successful vehicle of investment and asset
management for diverse purposes.

VII. ApAPTATION OF W40F FOR FoOD SECURITY
INVESTMENT: LEGAL FRAMEWORKS AND REMOVAL
OF PUBLIC ADMINISTRATION

As discussed, the wagf structure has been used success-
fully to promote the public interest. Regional food security is
a matter of public interest of the highest order in the Middle
East and elsewhere. The causes of food insecurity are various
and numerous, but the challenges are not insurmountable. With
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proper investment, resource allocation, and management, many
of these causes can be addressed, including poor agricultural
practices;!'!? water pollution and misuse;'!? lack of effective
land use planning;''# inaccessibility of finance for small farm-
ers;'13 and insufficient public investment in research, develop-
ment, and technological innovation.!'® The wagf structure is
one avenue through which these challenges can be met, for
example, through the allocation of land for specific agricultural
purposes, the appropriation of capital and other resources for
research, development, and technological innovation (including
innovations for sustainable cultivation of dry lands), the educa-
tion and training of parties across the food supply chain (such
as stock managers and small farmers), building and improving
infrastructure to facilitate efficient delivery and storage of food
and agricultural staples, and the provision of finance to small
farmers based on profit and loss sharing through the Islamic
financing modalities.'!”

To accommodate multilateralism and regional food security
objectives, and to further the political stability objectives for
which the wagf structure has specifically been proposed herein,
any wagqf—based structure should be adapted to suit the partici-
pating parties and the scale of objectives agreed by them. The
wagf asset composition and operating framework should incor-
porate modern asset classes and best operating practices, as well
as Shari’ah and civil law based frameworks that mitigate legal
risk and deter government or other interference. Importantly,
the wagf structure contemplated requires freedom from direct
administration or management by any general awgaf authority,
in order to promote effective wagf management and mitigate the
real or perceived political and legal risk associated with direct
government participation. The wagf-based structures under
development, for example, provide for the appointment of a wagf’
nazir or waqf nuzzar (an individual, group, or entity) to admin-
ister the wagf and maximize wagqf assets, subject to customized
and clearly defined performance benchmarks and governance
standards.!'® This approach not only would diminish legal and
political risk, but would provide the flexibility needed to appoint
parties with the expertise necessary to effectively, efficiently,
and profitably administer the wagf, without undue interference.
With these and other modifications, the objectives of mitigating
political and legal risks would be served, clearing the way for
the pursuit of regional food security, innovatively and effectively.

VIII. CoNCLUSION

The utilization of the wagf structure to bolster food security
is legally, administratively, and politically compelling. The legal
rights and responsibilities attendant to awgaf are clear—from
the requirements of establishment, to the relinquishment of legal
title to wagf assets, to the role and duties of the wagf nazir, to
the purposes of the wagf and the identity of its beneficiaries.
Because the framework and mechanics of awgaf are established
and have, more often than not, been respected, the administrative
costs of awgqaf, compared to other structures, are relatively low
as a general matter.!!”
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The religious origins of the wagf and its treatment histori-
cally make it a comparatively safe vehicle for the investment of
assets, particularly in the context of multi-party agricultural
investment with significant sovereign involvement. Compared
to other legal structures (e.g., the corporation, partnership, etc.),
the wagfis less susceptible to political or other interference that
might frustrate the wagqf purpose or diminish the value of wagf
assets through misappropriation or mismanagement.

Middle Eastern countries, institutions, and private parties
would serve the food security needs of their region, as well as
Islamic Finance, by adopting a wagf-based strategy for regional
food security. The wagf structure is a proven and established
structure in the Middle East, and is well-suited to garner the
political will, monetary resources, and cooperation necessary to
effectively advance food security on a multilateral basis at the
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regional level.
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EDIBLE COMMUNITIESZ INSTITUTIONALIZING THE LAWN-TO-GARDEN

MoVEMENT TO PROMOTE Foob INDEPENDENCE FOR LLOW-INCOME FAMILIES

by Chelsea Tu*

communities has gained impressive momentum as part of

the U.S. sustainability movement.' Local food systems help
reduce environmental impacts from production to plate, increase avail-
ability and access to cheaper fresh fruits and vegetables in underserved
communities, lower rates of obesity and diet-related diseases, and elim-
inate food deserts.> Notable existing local food initiatives serving low-
income individuals include building grocery stores and community
gardens in food deserts,> and promoting the use of Supplemental Nutri-
tion Assistance Program (SNAP) benefits to purchase fresh produce®
as well as seeds and food-bearing plants.’ The local food movement
arose in response to overarching political support for large-scale com-
mercial agriculture at the federal and state levels, which still dominates
the national food system.® Beyond this, particular challenges for institu-
tionalizing innovative food initiatives for low-income residents include
a lack of sustained funding, zoning restrictions, insufficient training and
institutional support, as well as locating and converting productive land
in urban and suburban areas.” Thus, despite the positive impact of local
food systems, 14.9 % of U.S. households were still food insecure in
2011.8 Establishing lawn-to-garden programs for low-income individu-
als can solve land availability and conversion issues while achieving
all of the health and environmental benefits local food initiatives bring.

The lawn-to-garden concept is not novel. During World War I more
than twenty million “victory gardens” were planted on residential lawns
and community plots across the country,’ yielding an estimated nine to
ten million tons of fiuits and vegetables.'” However, these gardens disap-
peared when improved and cheaper technologies led to a shift in federal
food policy that encouraged large-scale commercial farming.!! The lawn
reverted back to its decorative role,' and the lawn-to-garden concept was
all but abandoned until 2009 when Michelle Obama converted the White
House South Lawn to a 1,110-square-foot vegetable garden.!?

The case for converting lawns to gardens is simple: edible gar-
dens will help alleviate the energy and health crises.'* Lawn-to-garden
initiatives make use of productive agricultural space in residential
yards and reduce input of fossil fuels and toxic products to maintain
green carpets.'> This makes sense in low-income communities where
many residents may not have sufficient income or time to maintain
manicured lawns. The lawn-to-garden model also reduces reliance on
processed foods that travel thousands of miles to consumers while
increasing access to locally grown fresh foods.'® In effect, edible
communities will better connect people, food, and the environment.!”

Lawn-to-garden initiatives could be customized according to the
size of available land, the number of participants, and the type of opera-
tion that participants desire. Similar to community garden projects and
school farms,'® low-income single-unit homes and multi-unit afford-
able housing complexes could convert available lawn space to gardens
where participating residents could grow what they wish or delegate
gardening responsibilities in order to operate as a cooperative.'”

The concept of building local food systems for low-income

36

Low-income individuals could also farm on someone else’s yard.?
Low-income individuals could become “agri-preneurs” and sell their
produce directly to neighbors, farmer’s markets, and other outlets.”!

The creation and institutionalization of lawns-to-gardens must over-
come legal, pecuniary, institutional support, and cultural hurdles. Most
urban and suburban municipal zoning laws limit commercial agricultural
areas to certain parts of town.?> Residential zones typically do not allow for
commercial gardens.”> However, some municipalities, such as Seattle, have
adjusted their zoning laws to promote growing and selling fresh produce in
residential areas.* Another promising method for institutionalizing edible
communities is incorporating them into municipal sustainability plans.>

Like any farm, a successful lawn-to-garden may require sustained
funding to retain full-time staff and to purchase seed, fertilizer, and equip-
ment. This is especially relevant in the low-income context as economi-
cally disadvantaged individuals are unlikely to have sufficient time and
money to maintain lawn-converted gardens. However, an increasing
number of private investors,2® local programs, and federal programs?’
provide local food project funding targeting underserved communities.
There is also no paucity of knowledgeable gardeners themselves, as evi-
denced by AmeriCorps’ recent launch of the Food Corps program where
over one thousand applicants competed for fifty openings in 2011.2 The
number of agri-preneurs is also rising, notably in marginalized popula-
tions of Latinos and veterans.>’ Once participants convert lawns to gar-
dens and establish local marketing outlets, this community of gardens has
the potential to generate both food and income,* allowing underserved
communities to be both food-secure and food-independent.

Perhaps the biggest challenge to institutionalizing lawn-to-garden
initiatives is Americans’ longstanding belief that lawns promote the
attractiveness and marketability of their property.’! Additionally, low-
income residents may perceive gardening as a luxury and not a means of
sustenance.>? These “perception gaps” can be overcome with grassroots
support from programs like Food Corps, as well as education and media
campaigns modeled on the success of the local foods revolution.?® The
objective should be to educate the public about the functional beauty of
gardens and the potential avenues for entrepreneurship they create.

In addition to increasing the number of backyard gardens that many
Americans have, we should look to expand gardens to front yard and
courtyard gardens. Providing low-income communities easy access to
fresh produce by converting lawns to gardens will connect urbanites and
suburbanites to their food, improve environmental and human health, and
increase community pride.3* Lawns-to-gardens will give us the opportu-
nity to show off the fruits of our labor, enjoy them ourselves, give them
to our neighbors, and even sell them for profit. Lawn-to-garden initiatives
can be a part of the local food system revolution that seeks to create food
independent, healthy communities for millions of Americans.

*Chelsea Tu is a J.D. candidate, May 2013, at American University Washington

College of Law. continued on page 66
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FRrREE, PRIOR, AND INFORMED CONSENT:

IMPLICATIONS FOR TRANSNATIONAL ENTERPRISES

by Tendai Zvobgo™*

INTRODUCTION

prises has been instrumental for the development of extrac-

tive industries and manufacturing exports in developing
countries.! In some instances, however, large-scale industrial
and economic development has occurred without regard for the
rights of indigenous peoples’ and their ownership and usage of
land.? During the past two decades, the protection of indigenous
peoples’ has increased

Inward foreign direct investment by multinational enter-

The most significant instruments that recognize FPIC
are the International Labor Convention 169 of 1989 and the
United Nations Declaration on the Rights of Indigenous
Peoples (“UNDRIP”) passed in 2007. The former is a binding
treaty and has been ratified by 23 countries, most of which are
in South America.® Although most states are not parties to the
Convention, it is still important as a “persuasive authority for
the global community regarding FPIC.”” The UNDRIP, on the

other hand, is not a treaty

under international law as
a result of the free, prior,
and informed consent
principle (“FPIC”).?> This
paper examines the scope
of FPIC as an aspect of
environmental justice and a
tool for poverty alleviation.
It also explains some of the
difficulties encountered by
transnational enterprises
when they attempt to uti-
lize FPIC and the benefits
that accrue to indigenous
communities and trans-
national enterprises when

large-scale industrial and
economic development has
occurred without regard
for the rights of indigenous
peoples’ and their ownership
and usage of land

and therefore not binding
authority. One hundred and
forty three countries voted
in favor of the UNDRIP
while eleven abstained.
The United States, New
Zealand, Canada and
Australia voted against
it.!9 These four countries
later abandoned their initial
position and endorsed the
UNDRIP.!!

Although international
law does not impose an
obligation on transnational
enterprises to respect

the principle is properly
applied.

FREE, PRIOR, AND INFORMED CONSENT IN
INTERNATIONAL LaAw

FPIC empowers indigenous communities by providing them
access to environmental justice. The concept of “environmental
justice” mandates that all people, regardless of their race, ori-
gin or income, have the ability to “enjoy equally high levels of
environmental protection.”* At the core of FPIC, is the right to
self-determination as enshrined in Article 1 of the International
Covenant on Civil and Political Rights.> FPIC enables indige-
nous peoples to “assert that their territories should be recognized
by government and that their free, prior, and informed consent is
necessary before development activities can take place on their
territories.”® FPIC is also significant in the development context
because, as noted by Amartya Sen, development is related to
freedom and freedom is undermined when people are restricted
from exercising their civil and political rights.” Therefore, FPIC
gives the most vulnerable members of society a platform from
which they can express their rights.

2012-2013

FPIC, states will still be
affected by the principle’s
evolution within international law.!? The language utilized in the
International Labor Convention and UNDRIP makes it apparent
that states bear the primary responsibility for respecting FPIC.!3
Article 32, section 2 of The United Nations Declaration on the
Rights of Indigenous Peoples explicitly refers to the notion of
free, prior, and informed consent and the process that states
should undertake in order to obtain it.!* As a result, national and
regional legal systems have begun to adopt the FPIC principle as
a guideline when making decisions that would impact the devel-
opment of indigenous populations.!> At times, this has culmi-
nated in the modification or denial of concessions that states had
offered multinational companies.'® Furthermore, international
institutions, such as the Inter-American Development Bank and

* Tendai Zvobgo holds a bachelor of laws degree (LL.B) from the University
of Cape Town in South Africa and an LL.M from American University, Wash-
ington College of Law. She previously worked as a Foreign Legal Specialist for
the Public International Law and Policy Group in Washington DC where she
advised governments in east Africa on decentralization of power and constitu-
tional reforms. For more information you can contact her at tendai.zvobgo(@,
gmail.com.
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the Roundtable on Sustainable Palm Oil (“RSPO”), have adopted
the principle of FPIC.!” The World Bank modified its safeguard
policies in 2006 to include free, prior, and informed consultation
as a requirement for its supported projects.'?

THE SociAL LICENSE

FPIC requires that consent must be freely given and that
the decision must be made after indigenous peoples have been
educated about the project.!® Therefore, a neutral agent should
obtain FPIC before a transnational enterprise may proceed with
a development project and any agreement reached between the
indigenous peoples and the agent must not be influenced by
coercion.?’ Furthermore, it is imperative during the negotiation
process that indigenous groups are made aware of their rights
over their ancestral lands, the risks associated with the project,
and the relationship between

an opportunity to converse with the inhabitants within that area,
so that they can receive information about their personal experi-
ences concerning the completed project.?8

Considering the obstacles that transnational enterprises
must contend with, it is essential to contemplate the benefits that
accrue when enterprises practice FPIC with fidelity. Businesses
are motivated by profits after all, whereas FPIC is most con-
cerned with empowering and protecting the poor and vulner-
able from exploitation.?? The application of the FPIC principle
by transnational enterprises has beneficial ramifications for the
companies—the states, and indigenous populaces.

In 2001, the Business and Industry Advisory Board to the
Organisation for Economic Co-operation and Development
stated that “companies cannot be required to resolve all the
world’s problems . . . they have neither the mandate nor the

organization to do so0.”3?

their rights and their access to
natural resources, which the
community may be depen-
dent upon for sustenance.?!
However, the process
of obtaining FPIC may con-
tain complicated obstacles,
making the procurement of
FPIC an arduous task for
transnational enterprises.??
For example, the process
of identifying the indig-
enous population that may
be greatly impacted by a
development project could
prove to be laborious and

FPIC requires that consent
must be freely given and
that the decision must be ..

made after indigenous
peoples have been educated
about the project.

While there is some truth to
this statement, transnational
enterprises and corporations
are expected to respect human
rights.3! The UN Norms
on the Responsibilities of
Transnational Corporations
Other Business
Enterprises with Regard to
Human Rights was approved
unanimously by the UN
Sub-Commission on the
Promotion and Protection
of Human Rights in 2003.32
When read together with the
interpretive guide of the sub-

time consuming and, even
after the group is identified,
the negotiation process may be riddled with difficulties.”? The
challenges encountered during the negotiation process can stem
from cultural beliefs that indigenous peoples maintain about
their territory. These beliefs may influence their perception of
foreseeable consequences. For example, the experience of indig-
enous inhabitants may hinder them from comprehending that a
river can run dry or that an industry’s activities could result in
the annihilation of a river, particularly if the rivers on their land
have always flowed generously for generations.?* Therefore, it
may be impossible to attain FPIC in contexts in which indig-
enous groups have never seen an example of a proposed project
or lack awareness of the potential consequences.

One proposed solution to this problem has been to uti-
lize videos to enable the group to envision what is proposed.
However, videos may also be insufficient, as they may not
capture the scale of the project adequately.”> Even if the group
has seen a road, it cannot be concluded that they understand the
scale and the implications of a proposed highway.?® Under such
circumstances, it may be necessary to provide transportation for
the indigenous group so that they can be taken to an area where a
similar project has been executed.?” They should also be granted
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commission, these norms
constitute an authoritative
guide regarding corporate social responsibility.?* In fact, they
represent the first set of “comprehensive human rights norms
specifically aimed at and applying to transnational enterprises
and other business entities.”>* The preamble of the UN Norms
on the Responsibilities of Transnational Corporations and Other
Business Enterprises with Regard to Human Rights stipulates
that, although states are primarily responsible for respecting,
protecting, and fulfilling human rights, “transnational corpora-
tions and other business enterprises, as organs of society, are
also responsible for promoting and securing the human rights
set forth in the Universal Declaration of Human Rights.”3’
Therefore, transnational corporations and enterprises participat-
ing in extractive industries must be sensitive to human rights
issues, particularly when dealing with indigenous peoples and
local communities.3®

The responsibilities of transnational enterprises to respect
human rights should not merely be regarded as an altruistic
obstacle to be overcome when establishing business operations
in another state. Rather, transnational enterprises’ adherence to
the FPIC principle benefits companies through the social license
to operate within or in proximity to indigenous communities.
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The value of a social license must not be understated; its absence
can result in human and fiscal loss to the enterprise as well as
reputational damage.?’

The Niger Delta in Nigeria is a consummate example of
mayhem in the absence of a social license. Political repression,
marginalization, land dispossession, and degradation of the
environment have incited a number of indigenous peoples of
the Niger Delta to join militant groups and to attack the workers
of oil companies.® In 2006, one of the groups, known as the
Movement for the Emancipation of the Nigeria Delta (“MEND”),
gained international notoriety when it claimed responsibility for
the kidnapping of four foreign oil workers.?®> MEND members
have even occasionally kidnapped the family members of oil
workers.*® The group claims its actions constitute an attempt
to obtain rights for local communities to participate in the oil
industry.*! The militants insist that they represent marginalized
communities that have been “alienated from the wealth of their
lands.”** In addition, the Council on Foreign Relations has noted
that since 2006, MEND’s “attacks on oil pipelines and kidnap-
pings have reduced oil output in the Niger Delta by roughly one
third.”*3 Nigeria is the fifth largest oil supplier to the United
States and, understandably, the U.S. government has expressed
concern about MEND’s capacity to unsettle global oil supply.**

Though MEND has garnered international attention
recently, protests in the Niger Delta are hardly a new occurrence.
Demonstrations commenced in the 1990s, initiated by members
of the Ogoni ethnic group, who were indigenous inhabitants of
the delta.*> The Ogoni people were vexed by the environmental
degradation of the delta as a result of oil operations and the lack
of economic development in their communities.*® The Movement
for the Survival of the Ogoni People (“MOSOP”’) was the first
militant group in the delta to gain international attention.*’ Led
by Ken Saro-Wiwa, they campaigned in a non-violent manner
against the operations of Royal Dutch/Shell that contributed to
the deterioration of their environment whilst their community
derived no monetary benefit.*8

The efforts of MOSOP led Shell to cease operations in
Ogoni in 1993.4° However, allegations abounded that the
Nigerian government, backed with monetary support from Shell,
utilized deadly force against the Ogoni people throughout the
1990s.>" Furthermore, Saro Wiwa and eight other MOSOP
members were executed in 1995 by Nigeria’s military regime.!
The relatives of the executed MOSOP members filed a lawsuit
against Shell in 1996, suing Shell for their wrongful deaths. After
over a decade of litigation and reputational damage, Shell agreed
to pay $15.5 million to the families of the victims in 2009.%2
When the African Commission on Human Rights delivered its
judgment concerning the Ogoni case in 2002, it highlighted the
importance of FPIC.3? The Commission noted that throughout its
dealings with oil consortiums, the Nigerian government failed to
involve the people of Ogoni in matters that were critical to their
region, Ogoniland.>* Additionally, the Nigerian government had
infringed upon the right of the Ogoni people to freely dispose of
their natural wealth and resources by issuing oil concessions on
Ogoni lands without consulting them.>

2012-2013

The conflict within the Niger Delta demonstrates that when
states do not esteem human rights and allocate rights to com-
panies which operate in those indigenous territories, companies
can share the burden of quelling the resulting social unrest. In
addition, this political and social climate may serve to undermine
the investments made by an enterprise in a particular territory.>

Adherence to FPIC, particularly in countries that voted for
the UN Declaration on Indigenous Peoples, lowers legal and
reputational risks in the long term for transnational enterprises.>’
In fact, analysts have found the long term benefits derived from
the utilization of FPIC—such as the social license—outweigh the
obstacles oil and gas companies may encounter when seeking
public approval.>®

FREE, PRIOR, AND INFORMED CONSENT AND
PRrOPERTY RIGHTS

Article 1 of the Indigenous and Tribal Peoples Convention,
1989, expresses the concept of indigenous and tribal peoples.
According to the convention, the former constitutes:

“[Pleoples in independent countries who are regarded
as indigenous on account of their descent from the pop-
ulations which inhabited the country, or a geographical
region to which the country belongs, at the time of
conquest or colonization or the establishment of pres-
ent state boundaries and who, irrespective of their legal
status, retain some or all of their own social, economic,
cultural and political institutions.”>

Available data reveals that approximately three quarters
(900 million) of the world’s poorest populations (1.2 billion)
inhabit rural areas; about one third of those living in rural areas
are indigenous peoples, inhabiting at least 70 countries.®® In
most cases, the level of poverty in indigenous communities is
exceptionally high.®! To illustrate, 86.6 percent of the indigenous
peoples in Guatemala and 80.6 percent of indigenous peoples in
Mexico are impoverished.%? Therefore, this relationship suggests
that assisting indigenous peoples in overcoming poverty will
also significantly reduce the number of the world’s rural poor.®3

The material vulnerability of indigenous peoples can be
attributed to their tendency to inhabit areas where property
rights are ill defined.** Indigenously owned territories often offer
sources of power generation, water, minerals and resources that
may not be available elsewhere within the state.®> Their territo-
ries may also present investment opportunities in ecotourism and
lumbering.®® When these resources are exploited in a manner
that degrades the environment of the territories they rely on for
sustenance their vulnerability is heightened.®’

The FPIC principle provides indigenous peoples with a
measure of protection from imposed development and envi-
ronmental degradation. However, the protection and material
empowerment of indigenous peoples is dependent upon govern-
ment and corporations’ adherence to FPIC, the attainment of
collective land ownership, the characterization by participatory
mapping of territorial boundaries, and the legal demarcation of
land.® In particular, the lack of legal ownership often causes
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indigenous communities to lose control over their ancestral ter-
ritories because it permits governments to utilize those lands for
development projects and to grant the property rights to foreign
companies. The Endorois indigenous community in Kenya® is
an example of the former while the Saramaka, a tribal commu-
nity in Suriname, provides a point of reference concerning the
latter point.””

The Endorois community occupied their territory for over
300 years while the Saramaka have exercised control over their
territory since the 17" century.”! Notwithstanding, neither
community petitioned their respective governments for formal
recognition of the groups’ land ownership until they lost control
of their properties and their way of life was disrupted, prompting
legal recourse. However, when transnational enterprises adhere
to FPIC, they have the potential to catalyze the attainment of
formal property rights by indigenous peoples and this could
potentially strengthen property rights within the state.

The term “property rights” has been defined in a number
of ways.”? A definition proffered by Armen, Alchian and Harold
Demsetz in 1972 will suffice for the purpose of this discussion.
Their definition is comprised of three components the right to
control, to derive income from, and to transfer the resources
located on one’s property.”® It is difficult for indigenous com-
munities to strive to attain these rights because in most instances
the exact parameters of their territories are not known.”*
Government maps “often do not reflect the precise traditional
land usage of indigenous peoples.””® Therefore, before embark-
ing on the exploration stage, prudent enterprises that intend to
adhere to FPIC should retain the services of a social geographer
or other professionals that have intimate knowledge of land
use by indigenous groups.”® This will enable the transnational
enterprise to determine the precise indigenous group it ought to
consult.

The efforts of enterprises to determine property boundaries
could produce the evidence indigenous groups need to legally
claim and subsequently establish property rights.”” For example,
Western Mining Corp Ltd. in the Philippines utilized the ser-
vices of archeological and ethnographic teams for the purpose of

ascertaining the land that belonged to indigenous peoples.”® The
corporation’s determinations assisted the indigenous populace
when they sought title to their land because the results provided
clarity regarding the area’s parameters.”” Additionally, the ben-
efits for the enterprises of undertaking this process are twofold,;
not only do adherents earn the trust of the community, but they
also create a legally unambiguous climate of operation for the
duration of their tenure in that state.%0

CONCLUSION

Amartya Sen argued, “[t]he regions of the world are more
interlinked now than at any other time in history.”8! As a result,
land development is not solely influenced by governments, but
also by transnational enterprises, as they are among the sig-
nificant drivers of globalization.®? However, at the heart of the
concept of free, prior, and informed consent is the idea of self-
determination. The principle has far reaching implications in the
context of environmental justice while also enabling indigenous
communities to attain property rights and to overcome economic
marginalization and poverty.

The application of FPIC is beneficial for states, transnational
enterprises, and indigenous peoples. Shell’s involvement in the
Niger Delta exemplifies the burdens and consequences incurred
when corporations fail to adhere to the FPIC. Transnational
enterprises employing FPIC will be protected from the ire of
indigenous peoples constantly exposed to the dichotomy of
mineral wealth, environmental degradation and human poverty.
Further, by acquiring a social license, transnational enterprises
preserve their reputation and avoid their entanglement in human
rights abuses.

When properly applied, the FPIC principle plays a role in
reducing the effects emanating from forced relocation, such
as poverty and economic marginalization, and provides vital
support to the fight for environmental justice. The increasing
prominence of FPIC and the examples herein highlight the
wealth of factors that impact human development, such as local
governance, environmental protection, justice, trade, and human
rights while also illustrating the principle’s importance as an
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essential mechanism in a highly globalized world.
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SEVEN PRINCIPLES FOR EQUITABLE ADAPTATION'

Prof. Alice Kaswan*

s Professors Robert Bullard and Beverly Wright have

stated,“[c]limate change looms as the global environ-

mental justice issue of the twenty-first century,” posing
critical challenges “for communities that are already overbur-
dened with air pollution, poverty, and environmentally related
illnesses.”? Around the world, sea level rise, more extreme
storms, heat waves, wildfires, changing weather patterns, and
the spread of disease appear inevitable.> Reducing greenhouse
gas (GHG) emissions is necessary but not sufficient to address
the potential damage.* Global, national, and subnational adapta-
tion measures to reduce climate harm are essential.’ To avoid
substantial disparities in the

Increasing disaster risks could also render certain parts
of the country uninhabitable. Migration away from low-lying
coastal areas and floodplains may ultimately be necessary.'®
Certain tribal communities in coastal Alaska, like the Village
of Kivalina, already face the need to relocate.!” Additional cli-
mate impacts, like unsustainably high temperatures, droughts or
saltwater intrusion that depletes essential water supplies, could
likewise require large-scale population shifts.!® Adaptation
measures must address local decision-making processes that
govern decisions about when to protect an area from harm
(through, for example, coastal armoring, levees, or the enhance-

ment of natural buffers), when

impacts of climate change,
equity considerations should
play a vital role in emerging
United States adaptation initia-
tives.® Focusing on domestic
law, this article briefly describes
climate change impacts and the
role of socioeconomic factors
in determining their magnitude.
It then provides seven prin-
ciples for achieving equitable
adaptation.

CLIMATE CHANGE
IMPACTS

Among the most dramatic
impacts of climate change will

Adaptation measures
must address adequate
disaster preparedness,
response, recovery, and
mitigation measures to
reduce long-term risks.

to adjust (through, for example,
building standards to increase
resilience), and when to retreat
(through, for example, con-
servation easements or public
purchase of at-risk property).
Scientists have also found
that climate change will lead
to numerous public health
threats. Climate scientists
predict that by 2100, average
temperatures in the United
States will increase by four to
eleven degrees and heat waves
that historically occurred once
every twenty years will occur

be the increasing incidence

of disasters.” Climate scientists anticipate that flooding will
become more common and severe as sea levels rise and hurri-
canes become more intense, generating more destructive storm
surges — the consequences of which were all too evident after
Hurricane Sandy’s inundation of New York and New Jersey in
Fall 2012.8 Throughout the nation, precipitation events are likely
to become more extreme’ and, in some parts of the country,
overall precipitation levels are already increasing dramatically.'?
Scientists predict increasing wildfires in the western states,!!
predictions borne out by recent record-breaking fires.!? Risks
from flooding and fire include not only the direct harm from ris-
ing waters or flames, but contamination risks from inundated or
incinerated industrial and hazardous waste facilities,! the need
to dispose of tons of debris,'* and the long-term housing and
economic impacts that endure for years after major disasters.!?
Adaptation measures must address adequate disaster prepared-
ness, response, recovery, and mitigation measures to reduce
long-term risks.
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every other year.!” Heat waves
are among the most lethal of
disasters, causing as many or more deaths than other types of
disasters.? Moreover, higher temperatures trigger higher pollu-
tion levels, increasing the negative public health consequences
of high heat.?! Warmer temperatures in the United States are
also predicted to lead to the spread of disease and allergens.?
Climate change will have pervasive economic impacts
as well. For example, 80,000 businesses and almost 400,000

* Alice Kaswan is a professor at the University of San Francisco School of Law.
Her scholarship focuses on climate justice, climate federalism, and environmen-
tal justice. In addition to writing about climate adaptation, she has written exten-
sively on climate mitigation, including articles on the Clean Air Act’s approach
to greenhouse gas regulation and its implications for traditional pollutants, the
environmental justice implications of cap-and-trade programs for greenhouse
gases, and the federalism challenges posed by proposed national greenhouse gas
programs. She is a member scholar of the Center for Progressive Reform and
the Chair-Elect of the AALS Environmental Law Committee. The author would
like to thank Randy Rabidoux USF 13 for his research assistance, and Robin
Craig, Dan Farber, Victor Flatt, Carmen Gonzalez, J.B. Ruhl, and Rob Verchick

for their very helpful comments on the longer version of this article, referenced

infra, note 1.
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jobs were reportedly lost from Hurricanes Katrina and Rita.??
Changes in resource availability, like water supplies, could
increase the cost of water and, given the importance of irrigation
to agriculture, increase the cost of food.?* Warmer temperatures
may increase demand for air conditioning, potentially increasing
electricity costs.?> Climate mitigation efforts, however well-
meaning, could also increase energy costs, by either placing a
price on carbon through a market-based control mechanism or
by encouraging the use of more expensive renewable energy
sources.?® More broadly, adaptation measures themselves are
likely to be extremely costly. Fortifying or moving key infra-
structure, like roads, airports, and sewage treatment plants, will
cost billions.?’ Relocating communities or buying out property
owners to protect them from harm would cost billions more.?
Disaster response and reconstruction costs multiple billions of
dollars.?® Indirectly, addressing

To avoid these disparities, climate change adaptation
policies must grapple with underlying socioeconomic inequities.
Decreasing social vulnerability requires adaptation measures
that both reduce the underlying sensitivity to harm and enhance
impacted communities’ resilience to harm after it has occurred.
As in the environmental justice context, pursuing climate justice
involves improving substantive outcomes for disadvantaged
communities, developing inclusive and empowering participa-
tory mechanisms, and addressing the deeper social and institu-
tional forces that create and perpetuate systemic disparities,3’
themes addressed by the seven principles articulated below.

Improving equity is valuable not only on its own terms,
but because of the adverse societal consequences of failing to
address equity. Widespread homelessness, unemployment, and
illness disrupt the social fabric of a community and could cre-

ate far-reaching instability. The

climate impacts and financing
adaptation measures could drain
government resources from other
functions, like education and the
social safety net, unless alternative
financing sources are developed.?

CLIMATE CHANGE IMPACTS
AND EqQuiTy

The consequences of cli-
mate change will be experienced
unevenly. In the United States,
poor and marginalized communi-
ties without sufficient financial

The principles are
intended to guide
adaptation planning in
any of the contexts in
which it emerges.

already-frayed social safety net
may be unable to cope with the
scale of disruption that could
occur. Considered comprehen-
sively, it is more prudent to
develop adaptation plans that
avoid harm than it is to attempt to
repair the harm after the fact — or
suffer the consequences of irrepa-

rable devastation.3®

SEVEN PRINCIPLES FOR
EQUITABLE ADAPTATION

Given the key role of socio-

and social resources will face
significant adaptation chal-
lenges.?! To quote Professor Robert Verchick: “Catastrophe
is bad for everyone. But it is especially bad for the weak and
disenfranchised.”?

While it is critical to determine risk exposure — to assess
the likelihood that a community will encounter a given climate
impact — a community’s ultimate vulnerability cannot be deter-
mined without also assessing its sensitivity and its capacity to
cope. 33 Depending upon the type of climate impact at issue,
sensitivity is determined by such features as the quality of the
housing stock, underlying health conditions, land elevation, and
proximity to other hazards. The capacity to cope is a function
of such factors as a community’s financial and social resources,
access to health care, and geographic mobility.

Both physical and social factors thus determine climate
impacts.>* Social scientists evaluate social factors in terms of
social vulnerability, defined as “the characteristics of a person or
group in terms of their capacity to anticipate, cope with, resist,
and recover from the impact of a natural hazard.”3> Substantial
evidence demonstrates that social vulnerability is greater for the
poor, the elderly, racial minorities, people with underlying health
conditions or disabilities, the socially isolated and politically
marginalized, immigrants, and communities that are dependent
upon vulnerable natural resources.>°
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economic factors in determining
the magnitude of climate impacts,
an integrated ecological, social, and economic approach to
adaptation planning, like that suggested by Rob Verchick and
by Manuel Pastor and his co-authors in the disaster planning
context, is essential to equitable adaptation efforts.3* Although
successful adaptation will require attention to a wide range of
important principles,*? this article articulates a subset of that
array, focusing on those principles with the greatest impact on
equity.

The principles are intended to guide adaptation planning
in any of the contexts in which it emerges. The principles are
applicable to action taken by local, state, or national entities.
They could inform new adaptation legislation, or they could be
integrated into adaptation efforts by institutions, like disaster
management agencies, housing agencies, public health orga-
nizations, and local governments as they act under existing
authorities.

1. GOvERNMENT HAS AN IMPORTANT ROLE TO PLAY

A threshold question is whether government action is neces-
sary or whether people can (and should) take care of themselves.
There is little dispute over the importance of governmental
measures to protect key infrastructure, like highways and energy
systems. Where individual or private business welfare is at
stake, however, some might argue that as long as the government
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provides accurate and accessible information about current and
future climate impacts, the private market will generate the
optimal response. As citizens perceive growing threats, they will
respond, and their responses will reflect their individual (and dif-
fering) risk tolerances. For example, they will or will not move
away from floodplains, seashores, or disease-prone areas, buy
hazard insurance, trim fire-prone vegetation in their yards, and
purchase air conditioning. Under this view, if citizens end up in
harm’s way, then they are responsible for their own choices.*!

Relying on individual initiative is, however, unlikely to lead
to sufficient adaptation. Individuals could discount what appear
to be inchoate, distant, and remote threats. As a consequence,
they could fail to make sufficient investments to prepare for
uncertain risks. Moreover, certain adaptation choices, like
retreat, require difficult emotional decisions that could lead to
collectively irrational results, as community residents prefer
denial to leaving their homes and communities and losing all the
social capital that resides in existing community structures.

Relying on the market is particularly detrimental to low-
income marginalized communities. As Manuel Pastor and
his co-authors have observed, relying on “market forces” to
adequately prepare for disasters and other climate change
impacts will fail to provide an adequate adaptation response
because reliance on private action fails to protect those without
the knowledge or means to act, systematically disadvantaging
poor and isolated communities.*> Even assuming adequate
knowledge, poor residents do not have the resources to respond
to that knowledge by preparing, insuring, or moving.*> When
serious disasters occur, the government has historically provided
some compensation, but that compensation cannot make up for
underlying inequities.**

Moreover, relying on market forces to depopulate at-risk
areas would exacerbate, not reduce, risks to low-income and of-
color citizens who could be powerfully attracted to newly afford-
able housing — housing that has become affordable and available
because it is at risk.*> Where citizens do not have adequate
resources and face limited housing mobility due to lingering
discrimination, individual responses to climate change risk do
not reflect free and unconstrained “choices.”

Given the likelihood that market forces will fail to ade-
quately protect people from harm, and fail in ways that exac-
erbate risks for more vulnerable populations, comprehensive
government adaptation initiatives are warranted. The remainder
of this section addresses key themes to guide the incorporation
of equity considerations in adaptation policy.

2. DESIGN SUBSTANTIVE ADAPTATION MEASURES THAT
ADDRESS VULNERABILITY

Adaptation policies that attempt to treat everyone the same,
regardless of underlying demographic characteristics, will result
in substantial inequality given underlying differences. To achieve
equitable adaptation, adaptation policies must explicitly address
the demographics of affected populations and target interven-
tions to address the needs of the most vulnerable.*® Although
such measures cannot eliminate all inequity — they cannot
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prevent the inexorable loss of Native American Alaskan coastal
communities, for example — they could in many instances reduce
harm and lessen disparities. Relevant characteristics include
income, race, age, status as renters versus owners, and type of
employment. Immigrant status is also relevant to adaptation
policy, and is addressed explicitly below in connection with
communication measures.

Disparities in income create many of the most significant
disparities in vulnerability to climate change impacts. Income
disparities also have a racial dimension: Although many whites
live in poverty, communities of color are disproportionately
poor.*” Climate impacts that disproportionately impact the poor
will therefore affect a larger percentage of people of color.
Adaptation policies that target resources toward low-income
communities could thus ameliorate both income and racial
disparities.

For example, given poor families’ lack of resources to
prepare for disasters,*® funding hazard preparation measures
for low-income households or assisting with housing retrofits
to provide cooling could improve outcomes for disadvantaged
communities.* Moreover, poor residents are less likely to have
adequate transportation to flee disasters,® face greater chal-
lenges in finding affordable and safe shelter if evacuation is
necessary,”! and are less likely to have air conditioning or other
means for keeping cool in heat waves.>?> As Hurricane Katrina
made abundantly clear, adaptation plans must provide timely
transportation options,>® provide for adequate and safe public
shelters, and provide cooling centers in heat waves so that poor
residents do not remain in place — and at risk — because of inad-
equate transportation or fear of public facilities.

In the disaster recovery context, to avoid homelessness and
widespread suffering, low-income residents will require various
forms of assistance, including adequate housing vouchers and
relocation assistance where rebuilding is infeasible. If rebuilding
requirements, like flood-proofing codes, add significant costs
to re-building, then government support for such measure may
be needed to ensure that low-income households are not priced
out of rebuilding.>* Given the challenges in siting and building
low-income and public housing, a strong governmental role,
and financial support, is likely to be necessary to ensure that
adequate low-income options are available.

Long-range land use planning to address shifts in habit-
ability will have important equity implications and should avoid
criteria that adversely impact low-income communities. For
example, if planners in an area subject to flooding risks were
to choose what areas to protect based solely upon land value,
that criterion would systematically undermine poor communi-
ties, communities that often have less power in local land use
debates.>> Land use decisions about protection, retreat, and new
development should be guided by substantive criteria that recog-
nize a range of community values, including but not limited to
land value. In addition, decisions about how to facilitate retreat,
and how to compensate for the loss of property, should recognize
that low-income residents do not have the resources to start fresh
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elsewhere and face significant risks of homelessness or deepen-
ing poverty if relocation assistance is not provided.

Such long-range land use planning must also address poten-
tial impacts on areas that are likely to experience in-migration,
as the population shifts from areas at risk to areas that face
fewer risks and remain more habitable.’® Adequate affordable
housing in the nation’s more habitable regions will be essential
to avoid serious housing shortages and potential increases in
homelessness.

Income is not the only demographic feature requiring
sustained attention in the development of adaptation measures.
Elderly and disabled residents face substantially greater risks
in disasters because they are less likely to have adequate inde-
pendent transportation, fare worse in shelters without adequate
medical services, and are likely to suffer greater psychological
distress from a disaster’s profound disruptions.’” They are also
more vulnerable to public health threats, like heat and disease.*®
As a consequence, special accommodations for transportation,
shelter, and medical needs are necessary for elderly and disabled
residents to avoid serious consequences from disasters and the
range of public health threats that climate change could cause.>

Renters also require particularized attention. Renters are
less able to prepare for disasters or heat waves because landlords
control investments in home strengthening, air conditioning, or
other mechanisms to reduce vulnerability to disasters or heat
waves.?® Local governments could adopt building codes that
require or incentivize landlords to strengthen structures and
install air conditioning. Moreover, in hot climates, building
codes could require building designs that minimize summer heat
and incorporate energy-efficient cooling mechanisms. Given
evidence that past disaster recovery programs have provided
more resources for homeowners than for displaced renters,®!
adaptation planners should ensure that recovery programs pro-
vide adequate options for renters, including vouchers and hous-
ing alternatives.®? In developing post-disaster rebuilding plans,
relevant officials should include sufficient replacement rental
and public housing, housing that has historically been replaced
at a lower rate than other forms of housing.®

Lastly, given variations in risk exposure by occupation,
adaptation planning should address the unique needs of certain
workers. Outdoor workers, like agricultural, construction, and
sanitation workers, face greater risks from high heat and pol-
lution levels.®* Those risks could be reduced by adjustments to
the workday and by occupational safety guidelines that address
adequate hydration, cessation of work when ambient tempera-
tures exceed a certain level, and other measures to protect vul-
nerable workers.

3. PROVIDE CULTURALLY-SENSITIVE COMMUNICATIONS
AND SERVICES

Communication is key to effective adaptation. Given the
diversity of populations, community and demographic-specific
strategies are necessary.®> Public education can help communi-
ties prepare for disasters and inform them about how to address
public health risks from heat waves, allergens, or new diseases.
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Early warning systems are also essential to prepare for weather-
related disasters, including potential flooding and heat waves.%
Effective disaster response requires providing those affected
with information about evacuation and shelter options. After
a disaster occurs, effective recovery depends upon widespread
access to information about available recovery resources.

Experience in the disaster context demonstrates that lin-
guistic and cultural isolation will exacerbate climate impacts
for immigrant communities unless proactive steps are taken to
develop community-specific communication mechanisms.®’
In addition to identifying language needs, adaptation planners
need to identify culturally appropriate modes of communication
including, potentially, newspapers, radio, television, e-mail,
social media, or door-to-door outreach.®® Given undocumented
immigrants’ justifiable fear of deportation or historically rooted
distrust of government,® government agencies should provide
assurances that they will not deport.’® In addition, agencies could
partner with nongovernmental community organizations that
could facilitate community outreach, provide information, and
help organize vulnerable or impacted communities.”! The same
issues arise in the context of providing services, like shelters or
cooling centers, and in the context of distributing resources, like
disaster relief.

Effective communications strategies are likely to vary for
non-immigrant as well as immigrant communities, and require
location-specific assessments.”> Some neighborhoods may have
strained relationships with local police departments or other
officials.”® Certain populations could also require different
communication methods. For example, personal, door-to-door
warning and assistance may be necessary to adequately prepare
elderly and disabled residents.”

4. DEVELOP PARTICIPATORY PROCESSES

Decisionmakers cannot develop substantively appropri-
ate adaptation and communication strategies without the right
participatory processes. Given the importance of community-
specific information, adaptation planning processes require
bottom-up participatory mechanisms.” Such participatory pro-
cesses are important not only to obtain critical information, but
to provide marginalized communities with a voice in difficult
political decisions.”® Consistent with principles of environmen-
tal justice, adaptation planning could provide a vehicle for com-
munity empowerment and self-determination.”’

Adaptation planners should engage with community leaders
to obtain site-specific information about relative disaster or heat
preparedness and to identify appropriate modes of — and insti-
tutions for — communicating information about preparedness,
warnings, and recovery.”® Community-based information about
available resources is also essential, including transportation and
shelter options in the event of natural disasters or heat waves.”

The political dimension to participatory processes is as
important as the informational dimension. Many adaptation-
related decisions will be politically controversial. For example,
planners must determine who benefits from disaster recovery
resources. What resources for homeowners? What resources for
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renters? If new housing will be built, what income levels will
it serve? With what neighborhood structures? In the long-term,
communities facing flood and fire risks will have to make fateful
decisions about what areas to protect and what areas to abandon.

To be effective, participatory opportunities need to occur
early in the process and address local power dynamics. Timing
is critical to the ability to shape decision making; an obligatory
public hearing on an already-complete planning document does
not constitute real public participation. An extended process
of place-based community hearings and forums is more likely
to generate meaningful participation.’® Moreover, given power
disparities and the political marginalization of some communi-
ties, carefully crafted and targeted outreach will be necessary to
draw in all communities. While good participatory mechanisms
cannot erase endemic power imbalances, they at least provide
transparent forums that give historically less powerful constitu-
encies a seat at the table.

5. REDUCE UNDERLYING NON-CLIMATE ENVIRONMENTAL
STRESSES

In some instances, climate change does not create new risks;
it exacerbates existing risks. For example, it could increase risks
from flooded sewage treatment plants, industry, or waste sites.3!
As Prof. Robin Craig has observed, a key adaptation principle
is to “Eliminate or Reduce Non-climate Stresses and Otherwise
Promote Resilience.”®? By improving the baseline, climate
impacts will be less extreme. Because environmental justice
research has demonstrated that many existing environmental
problems, like hazardous waste storage and disposal sites, air
pollution, and other environmental risks are disproportionately
located in of-color and low-income communities,®? reducing
non-climate environmental stressors will have indirect equity
benefits.

For example, improving inadequate storm water manage-
ment, an existing non-climate problem, could mitigate the
contamination that could arise from climate-caused increases
in extreme precipitation.®* In their compliance and enforce-
ment initiatives, EPA or applicable state agencies could include
vulnerability to disasters as a key factor in prioritizing their
review of industrial and municipal storm water management
plans and assessing compliance with industrial waste storage
requirements. Similarly, the federal superfund program and its
state equivalents could consider flood or fire risks in prioritiz-
ing cleanup efforts and in selecting remedies that take potential
future disasters into account.®> Moreover, aggressive efforts to
reduce air pollution now will reduce the adverse consequences
of future heat-induced air pollution increases.3°

Following this principle would not only mitigate climate
impacts; it would provide significant co-benefits by reducing
existing non-climate stresses. Given extensive co-benefits, such
initiatives are often considered “no” or “low” regrets policies
that are justified whether or not climate change occurs.?’
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6. MITIGATE MITIGATION:; ADDRESSING ADAPTATION/
MiTiGATION TRADEOFFS

Although climate adaptation (addressing the impacts of
climate change) and climate mitigation (reducing GHG emis-
sions to lessen climate change) often involve different regulatory
strategies, there are significant interactions between adaptation
and mitigation measures. Policymakers need to consider the
interplay between mitigation and adaptation.

In some instances, mitigation measures could be “maladap-
tive” by creating adaptation challenges, some of which raise
equity concerns.?® For example, a key strategy for reducing
GHG emissions is encouraging smart growth to reduce trans-
portation emissions from sprawl.? That smart growth could,
however, increase urban heat. Scientists have documented that
dense urban environments increase urban temperatures by sev-
eral degrees over less-dense surrounding areas, a phenomena
known as the “urban heat island effect.”®® Moreover, although
having denser cities might reduce overall air pollution emissions
by reducing the driving associated with sprawl, increased urban
density could increase localized air pollution levels.”! Finally,
because many existing urban areas are in coastal areas and
along rivers that face high disaster risks,’” intensifying growth
would often, as Prof. Lisa Grow Sun has suggested, constitute
“smart growth in dumb places.””> Where smart growth is jus-
tified, land use measures should prevent development in the
riskiest areas and provide green spaces to minimize urban heat.**
Transportation infrastructure should facilitate evacuation and be
resilient to damage from potential disasters.”

Certain mitigation measures could also generate equity con-
cerns if they increase energy costs, which could occur through
greater reliance on more expensive renewable energy or from
imposing a price on carbon through a market-based mechanism
like cap-and-trade or a carbon tax.’® Measures to alleviate such
impacts, like financing energy efficiency or public transporta-
tion, would ameliorate the potential adverse economic conse-
quences of climate mitigation policies.

In other instances, adaptation measures could compromise
mitigation. For example, while policymakers should develop
cooling strategies to protect people from heat waves, policies
that simply require or finance the installation of air conditioning
would undermine mitigation by increasing energy demand.’’ In
addition to, or instead of air conditioning, policymakers should
consider building standards that lead to cooler buildings,’® urban
designs that reduce the heat island effect, cooling centers, and
demand-response systems that allow residents or utilities to
reduce air conditioning use in unoccupied buildings.

7. A COMPREHENSIVE AGENDA

While these suggestions for incorporating equity consider-
ations into adaptation planning are important, it is also clear that
they address symptoms, not causes. Underlying socioeconomic
vulnerabilities create the disparities in the capacity to recover and
reconstruct from disasters, inequities in the capacity to relocate
to avoid harm, and differences in the public health consequences
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of increasing heat, pollution, and disease. We are confronting
more than a “disaster planning” or “adaptation planning” issue.

A larger socioeconomic agenda is critical to achieving
equitable adaptation. The IPCC has stated that “[a] prerequisite
for sustainability in the context of climate change is addressing
the underlying causes of vulnerability, including the structural
inequalities that create and sustain poverty and constrain access
to resources.””® The IPCC states further that “[a]ddressing social
welfare, quality of life, infrastructure, and livelihoods ... in the
short term ... facilitates adaptation to climate extremes in the
longer term.”!%0

Successful adaptation will require addressing such per-
vasive issues as poverty, affordable housing, the provision of
healthcare, and the political voice of currently marginalized
communities.'”! Building social infrastructure has always been

a laudable goal. Impending climate impacts provide yet another
reason to mend social ills, or risk systemic disruptions that could
make disasters like Hurricane Katrina and its aftermath the norm
rather than the exception.

CONCLUSION

While global climate change is an “environmental” prob-
lem, the scope and scale of its impacts is strongly determined
by underlying socioeconomic variables. As climate impacts
emerge, they have the potential to exacerbate existing inequali-
ties and cause severe hardships for the nation’s most vulnerable
populations — hardships that are not only intrinsically of con-
cern, but also destabilizing to the larger community. These seven
principles provide policymakers with guideposts for achieving
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equitable adaptation. {2
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mation: Five Principles for Climate Change Adaptation Law, 34 HArRV. ENVTL.
L. Rev. 9, 55 (2010) (noting the possibility of significant migration from arid
western areas to wetter regions, and from coastal areas inland).

19 USGCRP Rerorr, supra note 4, at 29, 34 (describing predicted increase in
average temperatures; describing predicted increase in heat waves).

20 USGCRP REepoRT, supra note 4, at 90 (reporting that: “[h]eat is already

the leading cause of weather-related deaths in the United States”). A severe
2003 European heat wave reportedly caused 70,000 excess deaths. See Nar’L
REsearcH CounciL, supra note 7.

21 U.S. ENVIRONMENTAL PROTECTION AGENCY (“EPA”), OUR NATION’S AIR: STA-
TUS AND TRENDS THROUGH 2010 11 (2012). Higher temperatures increase the rate
at which ozone, a significant air pollutant, is formed from its precursor com-
pounds, nitrogen oxides and volatile organic compounds. See also USGCRP
REPORT, supra note 4, at 92-94.
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DANGEROUS SEPARATIONI AN EcosysTEM AND WAY OF LIFE IN

THE WEST BANK AT THE BRINK OF DESTRUCTION

by Elana Katz-Mink*

esidents of the Palestinian village of Battir practice an ancient
Riiricultural technique dating back to the Roman Period a few
iles from Jerusalem, Bethlehem, and the Green Line.! Agri-
cultural terraces, which were developed to take advantage of natural
mountain springs, cover 2,000 hectares around the village where resi-
dents cultivate produce for their livelihoods and sustenance.” Over the
centuries, the terraces have increased the land’s fertility, preserving the
area’s agricultural heritage and environmental integrity.>

Israel is currently planning to build the separation wall on the edge
of Battir, separating farmers from their fields.* If the wall is constructed,
residents face the specter of abandoning their way of life and severely
restricting their movement, while at the same time the hydrology and
ecology of the area will become severely imperiled. > In early December,
the Israeli Supreme Court (ISC) issued an interim decision ordering the
Israeli Defense Ministry (IDM) to submit plans for an alternate route
for the wall within ninety days, indicating that the Court is not willing
to let Israeli’s security interests override consideration of environmental
impacts and the rights of Battir’ residents.®

Construction of the separation wall began in 2003 to address Israeli
security.” Israel legitimized construction of the wall through a series of
decisions beginning with Beit Sourik Village Council v. The Government of
Israel 8 In Beit Sourik, the ISC ordered portions of the wall rerouted due to
minimal Israeli security gains as compared to the disproportionate impact
on Palestinian rights and interests.’ Despite this order, the court held that
the construction of the wall was legally authorized based on its interpreta-
tion of belligerent occupation laws that supported Israel’s efforts to secure
Jewish-Israeli rights against Palestinian terror attacks.'” The International
Court of Justice (ICJ) then issued an advisory opinion contradicting the
ISC, holding that construction was contrary to international law because:
(1) Israeli settlements were a breach of international law; (2) the wall was a
“fait accompli’ future border;'! and (3) construction impeded Palestinians’
basic rights to work, health, education, and adequate standards of living.'?
The ICJ determined that Israel had to cease present and dismantle past
construction, and make reparations for construction-related damages.'?
Israel rejected the ICJ’s opinion and has ruled in contravention on numer-
ous occasions, clinging to the Beit Sourik precedent."*

In 2007, Battir brought suit against IDM to change the wall’s pro-
posed route to protect agricultural areas.'> IDM argued that the wall was
necessary for security, but that a gate would allow Battir residents to access
their fields.' Battir then filed a claim with the ISC, but suspended it early
this year as the Finance Ministry considered their request to reroute the
wall around the agricultural lands.!” The Finance Ministry advisory com-
mission has not yet ruled,' but construction plans were halted by the ISC,
which ordered the state to quickly respond to the appeal.'”

‘While many attempts to stop or reroute construction of the wall have
failed, two nearby villages have succeeded in stopping construction of
other portions.?’ The Palestinian village of Bilin won its challenge before
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the ISC in 2007.2! In Bilin, residents, along with Israelis (Arabs and Jews
from Mevasseret) and other activists, held weekly demonstrations that
drew considerable global media attention.?? There, the ISC determined
that the wall was not being built for security reasons.?> The court accepted
an alternate route for the wall and ordered the dismantling of what had
been built.>* In a similar case, the Palestinian village of Wadi Fugin won
its legal battle on environmental grounds.? There, the neighboring Israeli
community understood that the wall would deprive Wadi Fuqin of its
agricultural livelihood and threaten security by breeding hostility between
Palestinians and Israelis.”® In response, 300 Israeli residents from neigh-
boring Tzur Hadassah signed a petition against construction.?’ Using evi-
dence that the wall would cause hydrological and ecological destruction
to the area, together with the petition, Wadi Fugin succeeded in its appeal
to the ISC and successfully stopped construction.?®

In continuing its legal battle, Battir has several options. Arguments
based on human rights and the effectiveness of the wall have not proven
persuasive to the ISC.?? Both the Wadi Fugin and Beit Sourik outcomes
demonstrate that support of Jewish-Israeli neighbors can help secure a
positive outcome. Unfortunately, Battir does not have such a clear ally
nearby, though residents could seek support from residents of Aminadav.>
Nonetheless, Battir has an environmental avenue open following publi-
cation of a paper by the Israel Nature and Parks Authority (INPA) con-
demning construction of the wall in Battir and finding significant threats
to hydrology and ecology in the area.?! Further, INPA emphasized the
wall’s potential destructiveness to the area’s unique agricultural practices
and livelihoods.*? Based on INPA% findings, Battir’s best hope for legal
success rests on evidence that the wall will threaten Israeli water and
ecological security. In a water-starved region, this legal basis may prove
extremely persuasive as Israel is forced to confront how its actions affect
one of its biggest security concerns: access to fresh water.>3

The ISC’s interim decision ordering IDM to produce a plan for an
alternate route is a temporary win for the residents of Battir. The decision
includes a requirement for IDM to consider the environmental impact on
the area in its alternate route plan.>* UNESCO’ expedited consideration of
Battir’s application to be a World Heritage Site—recognizing the rarity of
Battir’s agricultural terraces—bolstered its case in the ISC.> This month’s
decision suggests that the ISC is no longer willing to blindly give more
weight to IDM’s invocation of national security over environmental and
justice issues. No matte the final outcome, it is increasingly clear that con-
struction of the wall will bring environmental degradation, hydrological
destruction, and further insecurity to both sides. The ISC’ order for study
of ecological implications of construction®® indicates that the strength of
environmental objections to the wall’s construction is growing despite the
absence of historically important Jewish-Israeli participation.

*Elana Katz-Mink is a J.D. Candidate, May 2014, at American University, Wash-
ington College of Law. continued on page 70
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THE GROWTH OF ENVIRONMENTAL JUSTICE AND
ENVIRONMENTAL PROTECTION IN INTERNATIONAL LLAW:

IN THE CONTEXT OF REGULATION OF THE ARCTIC’S OFFSHORE OIL INDUSTRY

by E.A. Barry-Pheby*

INTRODUCTION

he Arctic Ocean is surrounded by five coastal states (four

of which are heavily industrialised).! With its short food

chain, and low temperatures, the Arctic Ocean is highly
vulnerable to pollution.> This marine environment is central to
Arctic indigenous peoples® existence: providing food, warmth,
livelihood and cultural integrity. Yet the offshore hydrocarbon
industry is increasingly exploiting the Arctic Ocean: many activ-
ities are in deeper, and formerly unexplored, territories.> Rele-
vant international law is not keeping pace, leaving this delicate
marine environment, and its indig-

development.” Oil pollution from the offshore industry has the
potential to damage marine animals, change migratory patterns,
destroy flora and halt indigenous peoples subsistence lifestyles.?
The Arctic marine environment is rendered particularly
vulnerable to oil pollution due to the severe limitations that
climatological, oceanographic and ecological factors impose on
oil biodegradation.? Furthermore, industry clean-up methods are
rendered difficult, some postulate impossible, due to the Ocean’s
remoteness, semi-permanent ice cover'® and climatological
extremes.'! Oil spills in the Arctic marine environment could
remain unweathered, and toxic, for

enous coastal populations increas-
ingly vulnerable to oil pollution.®
There is greater inclusion of
international environmental law
principles and concepts in relevant
international law yet environ-
mental protection is still severely
curtailed by weak application
of the precautionary principle,
little progression in the creation of
marine protected areas (“MPA’”),

The tension between

state sovereignty and

international law has
caused an impasse

decades.!?

With some reticence, the
offshore industry primarily drills
only during summer seasons.'3
During the summer season the
climate may be problematic, with
“gale force winds, week-long
storms, and heavy fog restricting
visibility.”'* While the increasing
melting of the Arctic summer
ice is announced with growing

inadequate protection of identified
species at risk from oil pollution,
and a sustainable development model weighted heavily towards
economic development. Similarly, there has been a substantial
growth of international law affording greater rights to indig-
enous peoples and ground-breaking involvement of indigenous
peoples in the law-making process. Yet constraints are imposed
by the failure of key states to ratify relevant international law and
from limitations of the Arctic Council’s soft law. Examples of
environmental injustice are found in inadequate public participa-
tion for environmental impact assessments identified as tokenis-
tic, ineffective or untimely, and in distributive inequalities of the
sustainable development of Arctic coastal states. The tension
between state sovereignty and international law has caused an
impasse, which needs to be circumvented to sufficiently support
environmental protection and environmental justice in regula-
tion of the Arctic’s offshore oil industry.

ENVIRONMENTAL PROTECTION

The Arctic faces ongoing degradation from global warm-
ing, ozone depletion, radioactive waste, pollution from persis-
tent organic pollutants, pollution from heavy metals, and oil
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hysteria, ’icebergs, ice packs and
increased ‘wave and storm action’
could present new problems. '
Unfortunately, the heavily anticipated Arctic Council’s
binding agreement on oil pollution preparedness and response
may fail to address the salient needs of the Arctic environment.
In February 2013 Greenpeace leaked the draft agreement and
heavily criticised the limitations of this piece of draft legislation,
describing it as “incredibly vague” and “inadequate.”!’
Numerous academics acknowledge problems with the pri-
marily soft international law regulating the Arctic.!'® The prob-
lems identified relate to: a) the nature of international law (and
the systemic failures of this particular soft law);'® b) procedural
failures and weaknesses including inadequate implementation
procedures, evaluation, outcome targets, follow-up procedures
and integration of science into practice and policy;?° ¢) a lack

*E.A. Barry-Pheby worked for many years as a legal researcher and adviser
within the charity sector. Barry-Pheby studied the LLB at London Guildhall Uni-
versity, the Legal Practice Course at the College of Law, London and an LLM in
Legal Practice at Manchester Metropolitan University. She will begin her doc-
torate at Newcastle University's School of Law in 2013. Email: emmapheby @,
gmail.com.
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of integration of recognized and accepted environmental prin-
ciples and approaches such as ecosystem-based management
(“EBM”), biodiversity, creation of Marine Protected Areas
(“MPA”s), sustainable development, the precautionary principle
and the polluter pays principle;?! and d) a range of other faults
including lack of funding, many years without an Arctic Council
permanent secretariat, geopolitical tensions, a resistance by
coastal states to develop international law and a lack of real inte-
gration of indigenous and other local people’s opinions.*?

Soft law can provide more detail, and be quicker and less
cumbersome to create (as it does not demand domestic ratifica-
tion), than hard law.?3 Furthermore, it often supports enhanced
stakeholder involvement.?* It is also acknowledged that soft law
has the potential to better address politically sensitive issues,
allowing for the retention of sovereignty while resulting in the
integration of the essence of soft law into domestic legislation.??
Fitzmaurice identifies that soft law can play a “fundamental”
role in environmental protection.?

The inclusion of international environmental law principles
and concepts provides, prima facie, a legal foundation for eco-
logical, cultural and scientific perspectives; promotes discourse;
and potentially raises environmental protection standards.?”
Therefore, the next part will analyze the growth of environmental
protection in relevant international law by examining the inclu-
sion of international environmental law principles/concepts.?®

THE PRECAUTIONARY PRINCIPLE

The precautionary principle is increasingly included in
international instruments relevant to the Arctic marine envi-
ronment, including: the Convention of Biological Diversity,?’
Agenda 21,%° the Rio Declaration,?' the Convention for the
Protection of the Marine Environment of the North-East Atlantic
(the “OSPAR Convention”),3? the Environmental Impact
Assessment (“EIA”) Guidelines®? and the Offshore Oil and Gas
Guidelines.* The precautionary principle provides an essential
mechanism for considering environmental protection in the
face of scientific uncertainty, or more accurately the inability
of scientific modelling to predict, with any certainty, the risk of
deleterious effects.’® The precautionary principle is particularly
relevant given the identified vulnerability of the Arctic marine
environment3® and the dispute amongst environmentalists, scien-
tists and politicians regarding the risk of oil spills, the ‘response
gap,’7 the effect of oil waste products on the marine environ-
ment, and effective clean-up methods in sea-ice clean-up.

The precautionary principle is one of four principles on
which the Arctic Offshore Oil and Gas Guidelines are based,
and the guidelines require states to ‘widely apply’ it.3? Yet
the Offshore Oil and Gas Guidelines lack evaluation of their
implementation, monitoring and follow-up procedures. This has
weakened their capability to set and maintain higher standards.*°
While enforcement of soft law*!' is problematic, evaluation,
monitoring and follow-up mechanisms are more readily car-
ried out, although these mechanisms are insufficient in Arctic
soft law, perhaps partially due to state resistance and funding
problems.*?

2012-2013

The Environmental Impact Assessment (“EIA”) Guidelines
identify the need for a precautionary approach in keeping with
the Rio Declaration’s definition.*> The EIA Guidelines, less
direct than the Offshore Oil and Gas Guidelines, state only that
a precautionary approach is “encouraged” when conducting an
EIA.* These Guidelines have seemingly had limited influence
on practice through a lack of awareness of their existence and a
lack of follow-up procedures.*’

The language of the binding OSPAR Convention*® is
stronger, and its effect is prima facie more substantial, driven
by the OSPAR Commission (“OSPARCOM?”). OSPAR directs
Contracting Parties to apply the precautionary principle when
there are “reasonable grounds for concern”*’ with regards to
inputs that could cause damage to humans or marine flora and
fauna.*® OSPARCOM also “collect(s) and review(s)”data to
assess the effects of development on relevant marine environ-
ments.* This data gathering is key to the success of the OSPAR
and OSPARCOM and reportedly lowers oil pollution levels
and raises standards of the state parties.’® A main limitation of
OSPAR in relation to the Arctic Ocean is that only two of the
Contracting Parties are Arctic coastal states (Denmark>! and
Norway) — therefore the OSPAR Convention only covers 8% of
the surface area of the Arctic Ocean.’? Theoretically the OSPAR
boundaries could be widened,?> but as the Convention was devel-
oped to support a set maritime area,>* this has not happened.

The Convention on Biological Diversity (“CBD”) has been
an instrumental framework convention which other international
law has followed.>®> The CBD preamble directs® parties to adopt
a precautionary approach, and this is reiterated by Decision I1/10
advocating a “precautionary approach” in the marine environ-
ment.”’ As a framework Convention, it has been successful, but
it does not have the substantive detail required to address the
salient issues of Arctic offshore development.

The inclusion of the precautionary approach into interna-
tional hard and soft law regulating the Arctic is positive, yet its
effect is limited. OSPAR only covers a small proportion of the
Arctic Ocean, the framework Convention CBD lacks substan-
tive detail and only contains this approach within its preamble,
and the EIA and Arctic Offshore Oil and Gas Guidelines have
weak monitoring and follow-up procedures and are soft law. The
result being that protection of the Arctic Ocean is curtailed: with
a large response gap®® and questionable clean-up methods little
supported in the weak interpretation/application of the precau-
tionary principle.

BioLoaGicAL DIVERSITY

Marine ecosystems are intricate, and interdependent, so
damage to part of the food chain can have a catastrophic effect
on the whole ecosystem.* In the Arctic Ocean, plankton is a
key part of the food chain for birds, fish and marine mammals.®°
The Arctic Ocean, with restricted biodiversity and species with
increased longevity is in particular need of conservation of its
biological diversity.°!

MPAs are identified as an effective way of supporting
biological diversity yet despite this there are so few MPAs in
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the Arctic.®? Aiding biological diversity does not automatically
preclude all offshore development, and MPAs can be designated
to restrict or prevent certain activities in vulnerable areas.®> Such
action can support recovery of the wider marine environment.®*
The International Union for Conservation of Nature (“IUCN”)
identifies that an “imperfect” MPA, that only limits certain
activities, is preferable to no MPA %

The Convention on Biological Diversity®® seeks to conserve
biodiversity and to support the sustainable development of
environmental resources. One hundred and ninety-three states
are parties to the Convention, and it is ratified by all the Arctic
coastal states except the U.S.A. Article 8 directs parties to con-
sider the creation of protected areas, and in 2004 the Conference
of Parties identified the need for MPAs as a key way of support-
ing biological diversity.®” The CBD as a framework Convention
does not provide substantive detail and its requirements are
“broad and vague, or carefully qualified.”®

The Arctic Council Working Group, Conservation of Arctic
Flora and Fauna (“CAFF”),® provides for some monitoring
and assessment of the Arctic environment and aims to promote
biological diversity. In 1998, CAFF set up the Circumpolar
Protected Areas Network (“CPAN”) to support the growth of
protected areas.”® Unfortunately CPAN became dormant due to
inner-wrangling and state differences regarding MPAs.”!

Another way to support biodiversity is to protect specific
species that are in decline. There are seventeen varieties of
cetaceans in the Arctic Ocean including the narwhal, bowheaded
and beluga whales. Bowheaded whales are an endangered spe-
cies and an oil spill within their territory could have a disas-
trous effect on the species.”> The Exxon Valdez oil spill caused
mortalities and a continuing decline in whale numbers.”® Polar
bears, classified as marine mammals, spend most of their life on
Arctic ice floes, or swimming.”* They have a number of features
which make them particularly vulnerable to oil pollution. Firstly,
contamination is magnified along each step of the food chain.
If a polar bear eats contaminated prey, it also consumes toxic
levels of hydrocarbons. The ingestion of these hydrocarbons
can lead to a multiplicity of health problems, and ultimately
death.” Secondly, polar bears are a non-migratory species’® and
they hibernate to cope with food scarcity. When they wake from
hibernation, if prey is not readily available, as happens in cases
of large-scale oil pollution, they will not get the nutrients they
need to survive.”” Thirdly, if oil penetrates the fur of polar bears
it compromises its insulation, leaving the bear at a heightened
risk of hypothermia and death.”®

In 1946, following an increase in commercial whaling, the
International Convention for the Regulation of Whaling was
established. The Convention’s purpose was to conserve whales,
specifically by regulating the whaling industry.”® In response to
declining polar bear numbers due to harvesting, the International
Agreement for the Conservation of Polar Bears was created.
Article II of the Agreement requires contracting parties to “pro-
tect the ecosystems of which polar bears are a part,”® paying
“special attention” to polar bear habitats.3! However, it does not
preclude exploration.®? Whilst both the International Convention
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for the Regulation of Whaling and The International Agreement
for the Conservation of Polar Bears successfully addressed the
concerns of whaling and harvesting,® the newer threat posed by
offshore oil development has not been addressed.

SUSTAINABLE DEVELOPMENT

There has been increased interest in Arctic offshore hydro-
carbon activities with high bidding for leases that previously did
not receive bids due to their remote and potentially hazardous
locations.?* The Arctic offshore oil industry is experiencing
rapid growth to meet the demands of world hydrocarbon needs,
domestic energy security and desired economic growth.®> The
rate of growth of the Arctic offshore oil industry is predicted to
rise. The United States Geological Society estimates that ninety-
billion barrels of Arctic oil remain untapped.3°

Sustainable development,’” identified as a somewhat fluid
concept,®® has a classic definition in the Bruntdland report:
“development that meets the needs of the present without
compromising the ability of future generations to meet their
own needs.”® Sustainable development, conceived at global
conferences and forums, has been extensively incorporated into
relevant international legislation.”°

The Arctic Council, from its inception as the Arctic
Environmental Protection Strategy (“AEPS”), identified sus-
tainable development in the Arctic as a key objective.”! To
focus further on sustainable development, the AEPS created
the Sustainable Development Program, which later evolved
into the more formal Sustainable Development Working Group
(“SDWG”).”? Discord amongst Arctic states over the definitions
and boundaries of sustainable development led to substantial
delays in devising a programme for the SDWG.?* Consequently
the SDWG's focus is somewhat ‘disparate’ and has circumvented
focusing on several controversial issues.’*

Since 1998 under the auspice of the SDWG a number of
reports have been produced, more recently including the Best
Practices in Ecosystems-Based Ocean Management report, the
Arctic Energy report and as part of the International Polar Year
an energy summit was held (with consequential report), in which
the Arctic’s offshore oil industry was part of a wider discus-
sion of many energy sources.”” Following changes in the Arctic
Council chair in 2006 to Norway”® there was clearly a shift
towards further consideration of the impact of the offshore oil
industry, however this has had limitations: the SDWG’s Arctic
Energy report notes that it is “not intended as a comprehensive
assessment of Arctic energy resources, nor of the impacts of
Arctic energy development on the natural and human environ-
ments in the circumpolar environment” and is instead a strategic
report.”’

The EIA Guidelines identify that sustainable development
is the cornerstone principle of the Arctic Council.”® They also
identify that the key to sustainable development is the inclu-
sion of “traditional knowledge.” *° The Arctic Offshore Oil and
Gas Guidelines (created by Protection of the Arctic Marine
Environment or “PAME”) identify that offshore oil and gas
activities in the Arctic should be predicated on the principle of

SUSTAINABLE DEVELOPMENT Law & PoLicy



sustainable development.'® The Guidelines direct governments
to be “mindful of their commitment to sustainable development”
focusing on eight key issues, including: biological diversity,
transboundary pollution, and “broad public participation in deci-
sion making.”!%! Public participation in EIAs has been criticised
for being tokenistic, ineffective or untimely.'%2

The OSPAR Convention identifies in its preamble “that con-
certed action at national, regional and global levels is essential
to prevent and eliminate marine pollution and to achieve sustain-
able management of the maritime area.”'% OSPAR also refers
to the need for programs and plans to implement sustainability.
OSPARCOM identifies “that sustainable development through
the application of the Ecosystem Approach” is a key principle for
the North-East Atlantic Environment Strategy and requires that
“[t]he Contracting parties [ensure][the]involve[ment] of relevant
stakeholders in the development of their national approaches to
sustainable uses of the seas.”!%

The more advanced implementation, monitoring and
follow-up procedures of OSPAR better support sustainable
development. The OSPAR bound countries of Norway and
Greenland (via Denmark) could help to coerce the other Arctic
states to consider better integration of sustainable development
into practice, perhaps via OSPARCOM. The inner-wrangling,
inefficiencies and procedural problems experienced by SDWG,
and the lack of follow-up procedures of the EIA and Offshore
Oil and Gas Guidelines, could be better addressed. They are not
de facto a problem of all soft law, but rather are problems associ-
ated with the Arctic’s international law.'0

ENVIRONMENTAL PROTECTION—CONCLUSION

The Arctic Council and working groups have instigated
many meetings, reports and legislation, which increasingly con-
siders environmental protection via implementation of interna-
tional environmental law concepts and principles. Yet, the Arctic
Council and its working groups have limited funds, lack enforce-
ment mechanisms, are somewhat thwarted by procedural and
structural problems and are restrained by States’ desire to main-
tain their sovereign rights to freely exploit natural resources.!%

The environmental protection provided by inclusion of
these international environmental law principles/concepts with
regards to the offshore oil industry in the Arctic appears insuf-
ficient: the precautionary principle is applied in a diluted form,
there are still so few MPAs in the Arctic Ocean, species specific
legislation remains narrow despite new and potential risks from
the offshore oil industry, and sustainable development favours
state economic growth providing insufficient consideration to
distributive justice.

ENVIRONMENTAL JUSTICE AND HUuMAN RIGHTS

The indigenous, Arctic coastal population maintains a
largely symbiotic relationship with the marine environment:
some still leading subsistence lifestyles and many others heavily
relying on the marine environment for food, warmth and cultural
identity.'%7 Pollution by the offshore oil industry that damages
the marine environment would fundamentally interfere with
indigenous peoples’ lives.!08

2012-2013

The environmental justice movement has arisen in response
to racial and social inequalities that have caused ‘disproportion-
ate environmental burdens.!?® Arctic indigenous peoples have
been described as victims of ‘eco-crime’.!'® Dorough states
that ‘indigenous peoples have been and continue to be victims
of subjugation, domination and exploitation’.!'! Environmental
justice is a multi-dimensional concept identified as incorporating
many elements of: distributive,!'? procedural,!'? recognitive,'!4
productive! "> and ecological justice.!

INTERNATIONAL LAW

International law increasingly addresses Arctic indig-
enous peoples’ human rights in an environmental context
in: the Indigenous and Tribal Peoples Convention,!'” the
UN Declaration on the Rights of Indigenous Peoples''® the
Convention on Biological Diversity, soft law created by the
Arctic Council, the inclusion of indigenous peoples in the United
Nations Permanent Forum on Indigenous Issues (“UNPFII”), the
creation of the Inter-American Commission on Human Rights,
and the inclusion of six groups of indigenous peoples as perma-
nent participants in the Arctic Council.'!?

The ILO Convention 169'20 is a legally binding piece
of international legislation setting out minimum standards
for indigenous rights. It accords distributive and procedural
elements of environmental justice to indigenous peoples via:
recognition of cultural diversity,'?!“ensuring that members of
these peoples benefit on an equal footing from the rights and
opportunities which national laws and regulations grant to other
members of the population,”'?? and by providing consultation
and decision-making rights.!?* Furthermore, indigenous peoples
were involved in the creation of this legally binding piece of
international law.'?*

Only two of the five Arctic coastal states (Denmark and
Norway)!'?3 are parties to this Convention. Although, Henriksen
speculates that “the other Arctic countries cannot ignore the
comprehensive set of international minimum standards on
indigenous rights.”'?® Unfortunately by failing to ratify this
Convention it is presumably what they intend to do.

The United Nations Declaration on the Rights of Indigenous
Peoples is a rights-based piece of international legislation that
proliferates environmental justice. Article 18 states indigenous
peoples’ “right to participate in decision making in matters
which would affect their rights,” and Article 32 directs that “(s)
tates shall consult and cooperate with the indigenous peoples
concerned through their own representative institutions . . . to
obtain their free and informed consent prior to the approval
of any project affecting their lands or territories and other
resources, particularly in connection with development, utili-
zation or exploitation of mineral, water or other resources.”'?’
Both Articles 18 and 32 clearly centralize indigenous peoples’
right to the procedural facet of environmental justice with regard
to any offshore oil development.

The Declaration took decades of deliberations with battling
over the minutiae of detail, yet minor alterations could have
substantially weakened its effect. For example, with regards
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to the issue of “free, prior and informed consent” some states
wished to substitute “obtain” with “seek.”!?8 The strength of
the Declaration is greatly attributed to the participatory role of
indigenous peoples in its creation.!?® This Declaration is seen
as a crucial step in paving the way to the creation of a binding
Convention on indigenous rights.'3°

Other international law also provides Arctic indigenous
peoples with rights in corollary with their territories and envi-
ronment, including: the non-binding United Nations Conference
on Environmental and Development (UNCED) Agenda 21,'3!
the Rio Declaration on Environment and Development,'3? and
the binding Convention on Biological Diversity.!3? In contrast,
indigenous people were not included in the Ilullissat Declaration
discussions. Furthermore, the United Nations Convention on the
Law of the Sea (UNCLOS)!3* incorporates a traditional view
of sovereignty and fails to mention indigenous people’s rights,
which Rebecca Bratspies sees as “striking a jarring note of dis-
cord with recent developments in international law.”!3

Other notable inclusions of indigenous people in inter-
national law and policy making include: The creation in 2000
of the United Nations Permanent Forum on Indigenous Issues
(“UNPFII”),'3¢ The Inter-American Commission on Human
Rights, which is relevant to two of the Arctic coastal states, the
USA and Canada, and the role of indigenous peoples as perma-
nent participants in the Arctic Council.

The Arctic Council is the main forum for inter-governmen-
tal political discussion of Arctic environmental issues and the
driving force behind the creation of many reports and much
international soft law.!37 Although the presence of the permanent
participants can be influential the decisions are made with the
consensus of Arctic Council members states only.'*® The funda-
mental doctrine of state sovereignty persists.

There has been huge growth of indigenous peoples’ rights in
international law via UNDRIP, ILO169, CBD, the soft law of the
Arctic Council and the inclusion of indigenous peoples in inter-
national forums. Yet, there are limitations on Arctic indigenous
peoples’ rights. First, after decades of debate, only Norway and
Denmark '3 are parties to ILO169, and Russia is not a party to
UNDRIP (which is not a binding instrument). Second, the Arctic
Council’s Permanent Participants do not have voting rights.
Third, the vulnerable position of the permanent participants can
be seen by the Russian government’s immediate decision to sus-
pend the work of the Russian Association of Indigenous Peoples
of the North (RAIPON) in November 2012.140 RAIPON can no
longer officially participate in Arctic Council work. Finally, the
soft law that the Arctic Council creates faces substantial criti-
cism for its poor compliance rates, lack of implementation and
insufficient monitoring standards.'4!

The exclusion of indigenous peoples from the Ilulissat
Declaration’s discussions suggests both reluctance by the five
coastal states to identify indigenous peoples as on an equal foot-
ing, and their intention not to accede state sovereign rights to
restraints imposed by international law. There is clearly a gap
between rhetoric and reality and a reluctance to go beyond this
impasse.
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ENVIRONMENTAL IMPACT ASSESSMENTS (“EIA”S) AND
ENVIRONMENTAL JUSTICE

EIAs are a key way of allowing analysis, consultation,
research'*? and public participation. Public participation is, prima
facie, able to fulfil a critical part of according environmental
justice to indigenous peoples by providing procedural rights.!#3
EIAs are defined by the Espoo Convention as a “national pro-
cedure for evaluating the likely impact of a proposed activity
on the environment.”'** The CBD Guidelines, Arctic Offshore
Oil and Gas Guidelines and EIA Guidelines all include broad
boundaries of what the EIA process should involve: including
impact on “human-health” and the importance of incorporating
traditional (and other local) knowledge.'*?

International legislation regulating the Arctic has embraced
the EIA concept. The Espoo Convention (addressing trans-
boundary EIAs for offshore hydrocarbon activities)'*® has forty-
five Contracting Parties, of which only Canada, Denmark and
Norway are Arctic coastal states.'*’” The EIA Guidelines and
the Offshore Oil and Gas Guidelines provide Arctic-specific
guidance: identifying features of the Arctic’s cryosphere and
eco-system that demand consideration.'*® The Offshore Oil and
Gas Guidelines attempt more stringent regulation of transbound-
ary impacts than the standards set by the Espoo Convention.!4’
UNCLOS requires states to conduct an assessment for hydrocar-
bon activities although as a framework the Convention does not
provide substantive detail.!>

The Espoo Convention requires adherence to public partici-
pation procedures although it does not elaborate on the form that
this participation should take, or the stage at which it should be
instigated.!>! Koivurova states that the lack of detail regarding the
form and timing of public participation makes this Convention
“considerably weakened.”!3? The Espoo Convention’s'>? strong
institutional arrangements provide a forum for effective follow-
up procedures, prescribing that there should be regular reviews
for implementation;'3* the last such meeting was in Geneva
in June 2011.'5° The Espoo Convention is praised for setting
detailed procedural standards and for creating what “seems to
have become a global standard for how to conduct TEA 13 Yet it
is criticized for not having harmonized standards of EIAs across
contracting states in practice and therefore potentially causing
problems of reciprocity.'>” As only three of the five coastal states
are parties to this Convention, its ability to harmonize legislation
governing the Arctic Ocean is limited.!*3

PAME’s Offshore Oil and Gas Guidelines identify the
importance of “full and meaningful” public participation,'>®
but do not provide substantive detail on this issue. The EIA
Guidelines, although more detailed, identify the importance of
incorporation of traditional knowledge into the EIA process
from initial exploration stages and throughout the exploitation
process.'®® However, they are often criticized for lacking imple-
mentation, having poor follow-up evaluation procedures,'°! and
a study identified that key parties were not even aware of the
existence of these Guidelines.'6?

In practice there are examples of Arctic public participation
falling far short of standards international legislation aspires
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to achieve. In the United States, the villagers of Kaktouik (the
nearest community to prospective development in the US sector
of the Beaufort Sea) felt that their views were sought so late in
the process that they did not actually influence or alter practice
and that it was a tokenistic process.!%3 These villagers wished to
raise technical concerns but instead Shell provided public rela-
tion employees to answer these technical concerns.!®* Similarly
Canadian Inuits have criticised public participation in the region
as insufficient and untimely.' Steiner also commented that “the
general public is asked to review and comment on an overwhelm-
ing stream of technically complex documents, but is outmatched
by well-paid industry advocates.”'®® The offshore industry
presents a different picture — one where they seek “consent”
rather than mere consultation and where they, in response to
indigenous people’s requests,

industries can mean minimal local benefits; for example, in
Alaska beyond six miles offshore the revenues gained go entirely
to the federal government with no share going to the state of
Alaska.'”® The Deepwater Horizon and Exxon Valdez disasters
illustrate the level of damage that oil pollution can cause to local
fishing and tourism industries, sustainable lifestyles and the
environment.'”® Despite a $2.5 billion clean-up operation, less
than 10% of the spilled Exxon Valdez oil was recovered from the
water and shore.'® Twenty years later, the damage to organisms
and their marine environment is still apparent.!3! Immediate
sizeable effects from the Exxon Valdez spill were obvious, with
estimated mortalities of 2,800-5,000 sea otters, 250,000-700,000
seabirds, 300 harbour seals, 250 bald eagles, 22 killer whales
and billions of herring and salmon eggs.!8?

Indigenous peoples state

stopped operations for a two-
week period “to enable locals
to carry out their subsistence
hunting during the whaling
season.”107

The indigenous peoples
of the Arctic are not of only
one opinion with regards to
offshore activities but they are
united in supporting the need
for continued, and ongoing,
involvement of indigenous

The environmental
movement in the Arctic has
historically alienated the
indigenous population.

that both the offshore industry
and central governments do
not adequately consider their
lack of economic benefits, or
the potentially devastating
risks they face: This is at odds
with the distributive element
of environmental justice.!'83
Sustainable development is
identified as an “unabashedly

anthropocentric concept,”!$*

peoples in the international

debates, and at a local level, their involvement in each and every
planned development.'®® Examples of inadequate involvement
in decision-making and insufficient information provisions are
examples of environmental injustice.

ENVIRONMENTAL PROTECTION AND ENVIRONMENTAL
JusTiCE — CONFLICTING CONCEPTS?

The environmental movement in the Arctic has historically
alienated the indigenous population.'® In the 1970s and 80s,
Greenpeace launched a campaign against seal hunting that
Greenland’s indigenous peoples found offensive, inaccurate and
damaging.!7” There were later objections to Greenpeace’s attack
on indigenous peoples whaling.!”! While Arctic indigenous peo-
ples are described as victims of “eco-crime(s),” environmental-
ists are perceived as having done little to pursue this injustice.!”?
In turn, Indigenous peoples often appear keen to maintain their
distance from the environmental movement.'”3

To consider whether environmental protection and envi-
ronmental justice mutually drive up standards or conflict, this
paper focuses on sustainable development and EIAs. Sustainable
development, in balancing economic growth with environmental
protection, is potentially at odds with environmental justice.!”
The indigenous coastal communities risk environmental costs
yet share little of the economic benefits.!”> Often large propor-
tions of high paid offshore oil industry jobs do not go to local
people!7® but instead to skilled, experienced workers outsourced
from other areas.!”” Also, complex revenue systems for offshore
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yet this does not provide the
full picture, for it can con-
ceivably fail to duly consider certain groups of people. It is not
however automatically a concept that excludes distributive ele-
ments; it has only been deconstructed and interpreted in this way
in the Arctic region.'® The concept of sustainable development
demands consideration of future generations and can therefore
be viewed as potentially distributive, and not at odds with envi-
ronmental justice. Careful reframing of sustainable development
in the Arctic context is needed to allow due consideration of
indigenous peoples and to provide environmental justice.

The second issue is whether EIAs potentially cause conflict
between environmental justice and environmental protection. If
the EIAs of offshore oil projects provide sufficient procedural
mechanisms for indigenous peoples’ involvement and deci-
sion-making, they could be seen as complying with principles
of environmental justice. Given that environmental protection
does not ipso facto demand restriction on all development, it
is not necessarily at odds with environmental justice.!3¢ EIAs
can potentially drive up standards of environmental protection
and comply with the procedural requirements of environmental
justice.

CONCLUSION

There has been substantial growth in international law
according rights to indigenous peoples, illustrating that indig-
enous peoples are no longer “passive observers to fundamental
decisions being made about [their] homeland.”!87 Yet they are
now somewhat locked into the rhetoric of international politics
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and law-making. Increasingly there has been inclusion of key
international environmental law principles and concepts into
relevant international law. Yet the ability of the inclusion of these
principles and concepts to drive up standards of environmental
protection has been limited. There is a deadlock created by the
tension between state sovereign rights to utilise natural resources,
environmental protection, and the rights of indigenous peoples.
The five coastal states, undeterred by the soft law created
and unfettered by international hard law they have not ratified,'®3

delineate themselves with traditional ideas of sovereign rights
in order to utilise natural resources unabated. The exponential
growth in recognition of indigenous rights regarding their envi-
ronments and the growing recognition of environmental protec-
tion in international law certainly provides a beacon of hope for
the future, but at the present the offshore oil industry continues

to grow far beyond the capacity of international law.
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Northfield, Minnesota. Mercy College Quick Facts, MERCY COLLEGE OF HEALTH
ScieNcEs, http://www.mchs.edu/quick-facts.cfm (last visited Nov. 1, 2012);

St. Olaf College 2012 Profile, ST. OLAF COLLEGE 1, available at http://www.
stolaf.edu/about/StOlafProfile.pdf. That said, whites made up about 90% of
GS 15 employees in 1994 (70% of whom were males). See U.S. EPA, FY 1994
AFFIRMATIVE EMPLOYMENT PROGRAM ACCOMPLISHMENT REPORT AND FY 1995 PLAN
UPDATE: STRATEGIC PLAN FOR DIVERSITY 77 (1995), available at http://www.epa.
gov/nscep/index.html.

86 See generally Environmental Justice, U.S. EPA, http://www.epa.gov/envi-
ronmentaljustice/index.html (last updated Oct. 15, 2012) (asserting the EPA’s
commitment to promoting environmental justice, which the EPA defines as
“the fair treatment and meaningful involvement of all people regardless of race,
color, national origin, or income with respect to the development, implementa-
tion, and enforcement of environmental laws, regulations, and policies”); and
Strengthening and Revitalizing the EPA’s Civil Rights and Diversity Programs,
U.S. EPA, http://www.epa.gov/epahome/ocr-statement.htm (last updated April
24,2012). While EPA has by no means solved all of its longstanding issues
(especially as they relate to the enforcement of Title VI of the Civil Rights Act
of 1964), the efforts within the administration have been significant and seem-
ingly genuine.

87 Exec. Order No. 13,583, 76 Fed. Reg. 52,847 (Aug. 18, 2011) (establishing
a Coordinated Government-wide Initiative to Promote Diversity and Inclusion
in the Federal Workforce, and inter alia, acknowledging that “[a] commitment
to equal opportunity, diversity, and inclusion is critical for the Federal Govern-
ment as an employer,” that the federal government has a “special obligation to
lead by example,” and that the government “must create a culture that encour-
ages collaboration, flexibility, and fairness to enable individuals to participate to
their full potential”).

8 Memorandum from Lisa P. Jackson, Administrator, U.S. EPA, to All EPA
Employees regarding Seven Priorities for EPA Action, available at http://blog.
epa.gov/administrator/2010/01/12/seven-priorities-for-epas-future/ (emphasis
added).

Endnotes: ON FERTILE GROUND: THE ENVIRONMENTAL AND REPRODUCTIVE JUSTICE MOVEMENTS AS A UNIFIED FORCE
FOR REFORMING Toxic CHEMICAL REGULATION continued from page 20

4 Reproductive Health Analysis of the Toxic Chemicals Safety Act (H.R.
5820), ReprobucTIVE HEALTH TECHNOLOGIES PrOJECT 1 (2010) http://www.poder-
texas.org/files/TSCA_Reform_Bill.pdf.

5 Renee Skelton & Vernice Miller, The Environmental Justice Movement,
NatioNaL REsource DEFENSE CounciL (2006), http://www.nrdc.org/ej/history/
hej.asp, (last visited OcT. 26, 2012) (cITING Toxic W4STES AND RACE IN THE UNITED
S1aTES: A NATIONAL REPORT ON THE RACIAL AND Soci0-EcoNomic CHARACTERISTICS

oF COMMUNITIES WITH HazARDOUS WASTE SiTES, COMM’N FOR RACIAL JUSTICE OF THE
UnNiTED CHURCH OF CHRIST (1986), http://www.ucc.org/about-us/archives/pdfs/
toxwrace87.pdf. This study was updated twenty years later with similar find-
ings. See Toxic WASTES AND RacE AT TWENTY 1987-2007: GRASSROOTS STRUGGLES TO
DisMANTLE ENVIRONMENTAL Racism IN THE UNITED ST4TES, UNITED CHURCH OF CHRIST
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JusTICE AND WITNESs MINISTRIES (2007), http://www.ejrc.cau.edu/2007%20
UCC%20Executive%20Summary.pdf.

¢ LAW STUDENTS FOR REPRODUCTIVE JUSTICE, SUPRA NOTE 2 AT 1.

7 Chinue Turner Richardson, Environmental Justice Campaigns Provide
Fertile Ground for Joint Efforts With Reproductive Rights Advocates, 9 GUTT-
MACHER PoL. REv. 14, 17 (2006), available at http://www.guttmacher.org/pubs/
gpr/09/1/gpr0901 14.pdf.

8 Why is Reproductive Justice Important to Women of Color?, SISTER SONG,
http://www.sistersong.net/index.php?option=com_content&view=article&id=14
1&Itemid=81 (last visited Oct. 28, 2012).

9 See Environmental Justice, ENVTL PROTECTION AGENCY, http://www.epa.
gov/environmentaljustice/ (last visited Oct. 28, 2012); see also 17 PRINCIPLES OF
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ENVIRONMENTAL JUSTICE, ENERGY JUSTICE NETWORK (1996), http://www.ejnet.org/
ej/principles.html (last visited Oct. 28, 2012).

10" Kristen Zimmerman & Vera Miao, Fertile Ground: Women Organizing at
the Intersection of Environmental Justice and Reproductive Justice, MOVEMENT
STRATEGY CTR. 6 (2009), available at http://funderservices.movementstrategy.
org/a/wp-content/uploads/FertileGround.pdf.

" d.

12 MOVEMENT STRATEGY CENTER SUPRA NOTE 2, AT 8.

13 Karen Hu et al., Removing the Topcoat: Understanding Federal Oversight

of Nail Salons, THE NATIONAL AsiaN Pac. AM. WoMEN’s Forum 4 (2011), http://
nailsalonalliance.org/storage/Removing%20the%20Topcoat%20May2011.pdf.
14 Toxic Chemicals Safety Act of 2010, H.R. Res. 5820, 111th Cong. (2010).
15 Safe Chemicals Act of 2011, S. Res. 84, 112th Cong. (2011).
REPRODUCTIVE HEALTH TECHNOLOGIES PROJECT, SUPRA NOTE 4 AT 1.

7 Id.

Integrate Strategies to Improve Environmental and Reproductive Justice,
Nar’L INsT. FOR REPRODUCTIVE HEALTH 2 (2009), available at http://www.urbani-
nitiative.org/SiteContent/Static/Docs/AgendaCh9Environment.pdf.

Endnotes: A LEGAL STANDARD FOR PoOST-COLONIAL LAND REFORM continued from page 28

2l See, e.g., Kaiser Aetna v. United States, 444 U.S. 164, 176 (1979) (declaring
that the right to exclude is “universally held to be a fundamental element of the
property right”); Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S.
419, 435 (1982) (emphasizing the importance of the right to exclude, calling it
“one of the most treasured strands in the owner’s bundle of property rights”).
22 JosepH W. SINGER, PROPERTY Law: RULES, PoLIcIES, AND PrRACTICES (5th ed.
2010).

B

24 See id. (explaining that rights language justifies property regimes or rules
because they are right, i.e. they describe ways in which people ought to behave
towards each other).

3 Id.

26 Id,

2T See People First — Zimbabwe'’s Land Reform Programme 2, Ministry of
Lands, Agriculture and Rural Settlement in conjunction with the Department
of Information and Publicity, Office of the President and Cabinet, (2001)
(describing three consecutive land reform programs and one joint government/
large-scale commercial white-farmer program implemented by the government
to address the clear imbalance in land ownership between black and white
Zimbabweans at independence).

B Id at 14.

2 Id.

30 In the 1980s, Zimbabwe thrived on a strong agricultural sector. Exports

of crops such as tobacco ranked high on the world market. Today, Zimbabwe

is primarily an importer of commodities, including many food products. See
Pazvakavambwa & Hungwe, supra note 5, at 137.

31 Land Tenure Act (Zimbabwe 1969).

32 See Pazvakavambwa & Hungwe, supra note 5, at 139.

3 See Carol Rose, Possession as the Origin of Property, 52 U. Chr. L. Rev.
73, 88 (1985) (“[t]he common law gives preference to those who convince the
world that they have caught the fish and hold it fast . . . one has, by ‘possession,’
separated for oneself property from the great commons of unowned things.”).
34 See Singer, supra note 22, at 17 (describing the historical “finders keepers”
concept as a simple and workable rule to allocate ownership of unpossessed or
abandoned objects).

3 1d.

36 See, e.g., JEREMY WALDRON, THE RIGHT TO PRIVATE PROPERTY (1988) (explain-
ing that the fact that one grabs something is not a strong enough reason for
others to recognize his rights to control it unless those others have similar
opportunity to obtain property); see also, Singer, supra note 22, at 17.

37 The series of clashes through which the indigenous Africans were driven
from their lands includes the First Chimurenga, or First War of Independence,
in which the Shona and Ndebele uprising in opposition to displacement was
violently quelled in 1897 by the Pioneer Column, a group of settlers sent to the
region by the British South African Company in search of gold and diamonds.
See Pazvakavambwa & Hungwe, supra note 5, at 138.

B Id.

¥ 1d.

014

4l Locke, supra note 1, at 21.

2 Id. at19.

B Id

4 For an excellent summary of the agrarian profile of Zimbabwe leading up
to the year 2000, see Thomas W. Mitchell, The Land Crisis in Zimbabwe: Get-
ting Beyond the Myopic Focus Upon Black and White, 11 Inp. INT’L & Comp.
L. Rev. 588 (2001); see also, United Nations Development Program (UNDP),
Interim Mission Report, Zimbabwean Land Reform and Resettlement: Assess-
ment and Suggested Framework for the Future 3, Jan. 2002 available at http://

60

www.eisa.org.za/PDF/zimlandreform.pdf. Colonial legislation created land
classification and barred blacks from ownership of land in “velds” where the
soil and weather conditions best promoted agriculture on a large-scale. The
Land Apportionment Act of 1965, authorized the colonial government to move
indigenous populations to marginal lands in the predominantly dry agricultural
zones. Human Rights Watch, Fast Track Land Reform in Zimbabwe, A1401 (8
March 2002), available at http://www.unhcr.org/refworld/docid/3¢c8c82df4.
html. As a result, as Zimbabwe celebrated independence from Great Britain in
1980, about 4,500 large-scale commercial farmers, consisting of less than one
per cent of the population, occupied 45 per cent of the agricultural land. /d. This
grossly disproportionate land-ownership profile can be traced back to the Land
Apportionment Act of 1931, a law passed by the colonial government which
created a land apartheid scheme, with land being designated black or white, as
well as by the type of activity the land would be used for. Under this legisla-
tion alone, 51 percent of land was allocated to about 3,000 white farmers, and
1.2 million indigenous Zimbabweans were confined to Native Reserves (later
renamed “communal lands”) consisting of 30 percent of Zimbabwean land. See
Pazvakavambwa & Hungwe, supra note 5, at 138-139.

4 Locke, supra note 1, at 21.

46 See Rugadya, supra note 20, at 3 (explaining that, in the context of
Ugandan land reform, prior to the colonization era none of the communities in
Uganda recognized individual ownership of land and that individual rights of
possession and use of land existed but were subject to sanction by the holder’s
family, clan, or community).

47" For example, one planted seed in the ground to trigger a communally
recognized right to access the land until harvest time. Local leaders divided the
land among members of the community according to each man’s ability and
willingness to put the land to productive use. Grazing was carried out in com-
mon, often intermingling livestock and rotating them across the entire expanse
of land in a collective effort to ensure adequate access to pasture for all. See
Thomas Griffiths, Indigenous People, Land Tenure and Land Policy in Latin
America, FooD & AGRICULTURAL ORGANIZATION 47 (2004).

4 While no one held title to land under customary law, the colonial system
and its titling model introduced a system of individual land ownership in line
with the Jeremy Bentham’s theory of property as a justified expectation. See
JEREMY BENTHAM, THE THEORY OF LEGIsLATION 111-113 (C.K. Ogden ed. 1931)
(stating that property is nothing but a basis of expectation of deriving certain
advantages from a thing which we possess; this expectation, can only be the
work of law).

49 See Griffiths, supra note 47, at 51.

30 Id. (citing P. Garcia, TERRITORIOS INDIGENAS: TOCANDO A LAS PUERTAS DEL
DerecHO. REVISTA DE INDAS, LXI (223)).

SUd.

2 Id.

33 See Miranda, supra note 10 (and accompanying text).

34 See infra Parts 11 and I11 (drawing on international law to outline a legal
standard for land reform policy).

55 Universal Declaration of Human Rights, G.A. res. 217A (11I), UN. Doc
A/810 at 71 (1948), art. 17.

36 See Poul Wisborg, Are Land Rights Human Rights? Online debate on
Human Rights Day (Dec. 10 2011, available at http://landportal.info/content/
are-land-rights-human-rights-online-debate-human-rights-day-10th-decem-
ber-2011 (identifying the protection of land rights as governing the idea and
the institutions of property); see also, Universal Declaration of Human Rights,
supra note 55.

57 Elizabeth Wickeri and Anil Kalhan, Land Rights Issues in International
Law, INSTITUTE FOR BUsINEss AND HUMAN RIGHTS, available at http://www.ihrb.
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org/pdf/Land_Rights_Issues_in_International HRL.pdf; see also, De Schutter,
supra note 6 (and accompanying text).

38 See infra Part 111 (outlining the legal standard for land reform that best
captures the norms established by universal agreements with near global con-
sensus, as well as the jurisprudence of regional human rights courts).

59 See DEBRA L. DELAET, THE GLOBAL STRUGGLE FOR HUMAN RIGHTS: UNIVERSAL
PriNcIPLES IN WORLD PoLrtics 14 (2006) (tracking the notion of dignity back

to the political documents that first articulated fundamental human rights, the
U.S. Declaration of Independence, which claimed “all Men . . . are endowed by
their Creator with certain inalienable rights” and the French Declaration of the
Rights of Man and Citizens, which claimed that certain “natural, inalienable,
and sacred rights of man” are enjoyed “under the auspices of the Supreme
Being” and finding that both were shaped by religious overtones and justi-

fied human rights under a basis for a universal notion of morality); see also,
American Declaration of the Rights and Duties of Man, OEA/Ser.L./V.I1.23,
doc. 21, rev. 6 (1948), at preamble, reprinted in Basic Documents Pertaining to
Human Rights in the Inter-American System, OEA/Ser.L.V/11.82, doc. 6, rev. 1
at 17 (stating that “the essential rights of man are not derived from the fact that
he is a national of a certain State, but are based upon attributes of his human
personality”).

60 See CHIGARA, supra note 2, at 206 (stating that “there is nothing more
universal than human dignity” and describing the related “humanity” as the
common denominator among people of all races and faiths).

61 Sovereignty is an overarching and constantly lurking principle of interna-
tional law. The Treaty of Westphalia in 1648 created a world of independent,
individual States each governing a fixed territory, having jurisdiction over the
people and things within its boundary, and providing the basic infrastructure for
the benefit of its citizens. Since the 1400s, geopolitics have shifted the effects
of sovereignty, but its core idea of self-determination remains undisturbed

and is the basis of the rules governing international relations. See Treaty of
Westphalia, Oct. 24, 1648, available at http://avalon.law.yale.edu/17th_century/
westphal.asp.

92 DELAET, supra note 59, at 14.

S Id.

4 Id.

% TrHEO VAN Boven, Distinguishing Criteria of Human Rights, in THE INTERNA-
TIONAL DiMENSIONS oF HUMAN RIGHTS, VoL. 1, (Kare et al., eds., 43rd ed. 1982).
% Id. (contending the existence of very fundamental human rights, described,
for example in international humanitarian law as that part of human rights law
which does not permit any derogation even in time of armed conflict).

7 See International Covenant on Civil and Political Rights, Dec. 16, 1966,

S. Treaty Doc. No. 95-20, 6 .LL.M. 368 (1967), 999 UN.T.S. 171 [hereinafter
ICCPR] (Out of 196 countries in the world, 167 are party to the ICCPR, includ-
ing Zimbabwe (ratification 1991)); International Covenant on Economic, Social
and Cultural Rights, Dec. 16, 1966, S. Treaty Doc. No. 95-19, 6 .L.M. 360
(1967), 993 UN.T.S. 3 [hereinafter ICESCR].

%8 These first generation rights are negative “freedoms fiom” rather than more
positive “rights 70.” See ICESCR, supra note 57, at 317-318; ICCPR, supra note
67, Preamble (recognizing that all humans have “equal and inalienable rights”
and articulating that the rights conferred by the ICCPR “derive from the inher-
ent dignity of the human person”). See also, Prudence Taylor, From Environ-
mental to Ecological Human Rights: A New Dynamic in International Law? 10
Geo. INT’L ENnvTL. L. REv. 317, 317-18 (1998) (explaining that these civil and
political rights derived from seventeenth and eighteenth century reformism and
the political philosophy of liberal individualism and economic laissez-faire);
RoBerT H. KAPP, SOME PRELIMINARY VIEWS ON THE RELATIONSHIP BETWEEN CIVIL
AND PoviticaL RiGHTs AND Economic, SociaL AND CULTURAL RIGHTS IN THE CON-
TEXT OF DEVELOPMENT AND ON THE RIGHT To DEVELOPMENT 3 (1978) (Mimeo, The
International Commission of Jurists, Geneva) (stating that “Civil and political
rights are rooted in traditional Western source([s] . . . have been associated with
the eighteenth century and the French and American Revolutions” and “can be
traced back to the Magna Carta of 1215 and the thoughts of traditional Western
philosophers”).

% ICCPR, supra note 67, art. 6-27.

0 Id.

71 HENRY J. STEINER, PHILIP ASTON & RyAN GOODMAN, INTERNATIONAL HUMAN
RiGHTS IN CoNTEXT: LAw, PoLitics, MoraLs 152 (2007).

7 Id.

73 See, e.g., ICCPR, supra note 67, art. 8(1) (“[n]o one shall be held in
slavery”).

2012-2013

74 Article 2 identifies, not to the exclusion of other possibilities, the follow-
ing distinctions: race, color, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status. See id., art. 2(1), 25.

75 See TaN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL Law 539 (2003)
(suggesting that the attainment of the standards set by the Economic, Social,
and Cultural Covenant involves effort over time); see also, General Comment
No. 3 of the Committee on Economic, Social, & Cultural Rights, U.N. Doc.
HRI/GEN/1/Rev.6 (May 12, 2003) (stating that while the ICESCR provides for
progressive realization and acknowledges the constraints due to the limits of
available resources, it imposes various obligations that which are of immediate
effect); The Committee specifically points to the following State obligations
under the covenant: the “undertaking to guarantee” that relevant rights “will
be exercised without discrimination” and the article 2(1) undertaking “to take
steps,” which itself is not qualified or limited by other considerations. /d.

76 MATTHEW CRAVEN, THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL, AND
CuLturRAL RiGHTS: A PERSPECTIVE ON ITS DEVELOPMENT 8 (1998) (attributing this
perceptual inferiority of economic, social and cultural (“ESC”) rights on two
assertions: (1) that human rights come from a natural law pedigree rooted in the
concern for individual autonomy and freedom, interests already protected by CP
rights and not promoted by ESC rights, and (2) that ESC rights “lack the essen-
tial characteristics of universality and absoluteness which are the hallmarks of
human rights” such that this category of rights only debilitates, muddies and
obscures the true essence of human rights).

77" The right to work.

78 The right of everyone to the enjoyment of just and favorable conditions of
work.

79 The right to form trade unions and to strike.

80" The right of everyone to social security.

81 Family-type rights (right to marry, assistance to families, paid maternity
leave).

82 The right of everyone to an “adequate standard of living for himself and his
family, including adequate food, clothing and housing, and to the continuous
improvement of living conditions.”

83 The “fundamental right of everyone to be free from hunger.”

8 The right to the “enjoyment of the highest attainable standard of physical
and mental health.”

85 The right to education.

86 See MaLCOLM NATHAN SHAW, INTERNATIONAL Law 178 (2003) (stating that
Article 1 of the Montevideo Convention on Rights and Duties of States, 1933
lays down the most widely accepted formulation of the criteria of statehood in
international law). It notes that the state as an international person should pos-
sess the following qualifications: (a) a permanent population; (b) a defined ter-
ritory; (c) government; and (d) capacity to enter into relations with other states.
See also, PERSPECTIVES ON INTERNATIONAL Law 20 (Nandasiri Jasentuliyana ed.
1995) (stating that the traditional definitions provided for in the Montevideo
Convention remain generally accepted as applied to states).

87 See JouN W. BRUCE ET AL., LAND Law REFORM: ACHIEVING DEVELOPMENT
Poricy OBIECTIVES, THE WORLD BANK 15 (2006) (stating that property rights in
land are, under international law, largely the business of nation states and that
a state has the right to establish its own property system so long as it is not
repugnant to international law).

88 See ICCPR, supra note 67, art. 2.3(a)—(b) and ICESCR, supra note 72, art.
11 (protecting the right to “an adequate standard of living for himself and his
family, including adequate food, clothing and housing, and to the continuous
improvement of living conditions™).

89 See ICCPR, supra note 67, art. 4 (“In time of public emergency which
threatens the life of the nation and the existence” States Parties “may take
measures derogating from their obligations . . . provided that such measures
are not inconsistent with their other obligations under international law and do
not involve discrimination solely on the ground of race, color, sex, language,
religion or social origin.”’); VAN BoveN, supra note 65 (and accompanying text);
infra note 113 (and accompanying text).

% Land rights have been more fully developed in the sphere of indigenous
rights. Women’s rights are recognized by several international documents,
primarily the Universal Declaration of Human Rights (Articles 17 and 25);
International Covenant on Civil and Political Rights (Article 17); International
Covenant on Economic, Social and Cultural Rights (Article 11); CEDAW
(Articles 13-16).

°l International Labour Organization, Convention 169, Indig-

enous and Tribal Peoples Convention, opened for signature

Jun. 27, 1989, available at http://www.ilo.org/dyn/normlex/
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en/f?p=1000:12100:0::NO::P12100_INSTRUMENT_ID:312314 [hereinafter
Convention 169]. To date, Convention 169 has only been ratified by 20 States,
most of them in Latin America.

2 Id artl.

3 Seeid. art. 14.

% Id.

% Id.

% Despite their lack of legal force, the species of agreements termed Declara-
tions under the UN framework create an important source of international law
that scholars have classified as “soft law.” Soft law, as the term suggests, is not
legally enforceable but is important for its potential to develop into international
norms and generate consensus around binding agreements.

97 United Nations Declaration on the Rights of Indigenous Peoples, G.A. Res.
61/295, UN. Doc. A/RES/61/295, art. 26(1) (Sept. 13, 2007), 46 .L.M. 1013
(2007). A Declaration is adopted by the UN General Assembly but is not legally
binding on state parties. It is the main component of “soft law,” a nonetheless
important source of international law for its potential to morph into legally
binding agreements.

9B Seeid. art. 26(2), 28.

9 Seeid. art. 10, 28, 29, 32; Convention 169, supra note 91, art. 6 (requiring
governments to consult the peoples concerned, through appropriate procedures
and in particular through their representative institutions, whenever consider-
ation is being given to legislative or administrative measures which may affect
them directly).

100 See Decision Regarding Communication 155/96 (Social and Economic
Rights Action Center/Center for Economic and Social Rights v. Nigeria). Case
No. ACHPR/COMM/A044/1, available at http://www.umn.edu/humanrts/
africa/comcases/allcases.html [hereinafter SERAC v. Nigeria] (holding that the
Nigerian government had violated several provisions of the African Charter, a
human rights treaty to which most African states are party).

101" African [Banjul] Charter on Human and Peoples’ Rights, adopted June 27,
1981, OAU Doc. CAB/LEG/67/3 rev. 5, 21 I.LL.M. 58 (1982), entered into force
Oct. 21, 1986 [hereinafter Banjul Charter]. The African Charter on Human

and People’s Rights is the regional human rights treaty for Africa. Article 24
provides: “All peoples shall have the right to a general satisfactory environment
favorable to their development.” /d. art. 24. See SERAC v. Nigeria, supra note
100.

102 See Bernard Oxman and Dinah Shelton, International Decision, 96 AM. J.
INT’L L. 941 (Oct. 2002).

103 1d. at 942.

104 Banjul Charter, supra note 101, art. 14 (“The right to property shall be
guaranteed. It may only be encroached upon in the interest of public need or in
the general interest of the community and in accordance with the provisions of
appropriate laws.”).

105 See generally SERAC v. Nigeria, supra note 100; Endorois, supra note 9.
106 See Endorois, supra note 9 9 60.

107 14, 9 1-2.

108 4. 4 2. (noting that the Endorois’ argued that they have always been the
bona fide owners of the land around Lake Bogoria, contending that as a pasto-
ralist community, their concept of “ownership” has not been one of paper, but
one where the Endorois land belongs to the entire community as a whole and
nothing that the Kenyan government argued against giving the Endorois title

to their ancestral lands, preferring instead to give them “access” to ceremonial
sites for their religious practices).

109 Article 8 of the African Charter guarantees the right to practice religion.
Banjul Charter, supra note 101, art. 8 (guaranteeing the right to practice reli-
gion), art. 14 (guaranteeing the right to property), art. 17(2) (guaranteeing the
right to “freely take part in the cultural life” of one’s community), art. 21 (pro-
tecting the right to free disposition of natural resources, stating that “All peoples
shall freely dispose of their wealth and natural resources. This right shall be
exercised in the exclusive interest of the people. In no case shall a people be
deprived of it.”).

10" Endorois, supra note 9,  22.

UL 1d 4 175.

12 14,4 175-176.

13 1d. 4186 (looking to Malawi African Association and Others v. Mauritania
to guide its analysis).

11414, 4 206.

15 1d. 4207, (citing The Mayagna (Sumo) Awas Tingni v. Nicaragua, IACtHR
(2001), 919 140(b) and 151) (stating that possession of the land should suffice for
indigenous communities lacking real title to obtain official recognition of that
property).
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116 74 4209 (holding that those Endorois who were forced to leave against
their will did not lose title to those lands by virtue of leaving, unless those lands
were transferred to innocent third parties).

17 1d. 4191, 267.

118 See infra note 127 (and accompanying text) (explaining the distinction
between individual and “peoples” rights under the Banjul Charter). Banjul
Charter, supra note 101, art. 14.

119 Even though the traditional international trajectory of human rights law
has focused on the individual, the African Charter is divided into two broad
categories of rights: individual human rights, and rights that can be claimed
collectively, or “peoples’ rights.” Articles 20, 21, 22, 23, and 14 provide that
peoples retain the rights collectively. See SERAC v. Nigeria, supra note 100, §
40 (“the importance of community and collective identity in African culture is
recognized throughout the African Charter”); Banjul Charter, supra note 101,
art. 21.

120 Endorois, supra note 9, § 211.

121 1d. 4 191.

122 17

123 g

124" Case of the Saramaka People v. Suriname, IACtHR, Judgment of August
12, 2008 (upholding the right of the Saramaka people to refuse access to log-
ging operations on their native lands).

125 1d. q 211.

126 14, 9 215.

127 Id. 9212 (“the [public interest] test is more stringent when applied to ances-
tral land rights of indigenous peoples”); see also, Nazila Ghanea and Alexandra
Xanthaki Indigenous Peoples’ Right to Land and Natural Resources in MINORI-
TIES, PEOPLES AND SELF-DETERMINATION (Erica-Irene Daes ed., 2005) (“Limita-
tions, if any, on the right to indigenous peoples to their natural resources must
flow only from the most urgent and compelling interest of the state”).

128 Id. §200. See also Committee on Economic, Social and Cultural Rights,
General Comment 4, The Right to Adequate Housing (Sixth Session, 1991) 9
18, U.N. Doc. E/1992/23, annex III at 114 (1991), reprinted in Compilation

of General Comments and General Recommendations Adopted by the Human
Rights Treaty Bodies, UN. Doc. HRI/GEN/1/Rev.6 at 18 (2003).

129" See ICCPR, supra note 67, art. 4 (“In time of public emergency which
threatens the life of the nation and the existence of which is officially pro-
claimed, the States Parties to the present Covenant may take measures derogat-
ing from their obligations under the present Covenant.).”

130 See supra notes 16-17 (and accompanying text) (describing the salient
purposes of land reform in modern-day post-colonial nations to reduce poverty
and decrease economic disparities).

B1 See CHiGARA, supra note 2, at 213 (2004) (arguing that land reform poli-
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77 Tue HaNs WEHR DICTIONARY OF MODERN WRITTEN ARABIC, 1278-80, 81 (JM
Cowan, ed., Spoken Language Services, Inc. (1994) (1961). (The Arabic term
waqf means to stop or to halt, and in the case of the Islamic endowment, the
term wagqf (pl. awqaf) refers to sequestration of assets for charitable purposes by
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from the records of twentieth century Shari’ah courts in Jerusalem, “neglect,
mismanagement, and embezzlement, sometimes leading to the dismissal of the
mutawallli.”) (discussing Gerber, H., The Public Sphere and Civil Society, in
THE PuBLic SPHERE IN MusLim SocleTies (M. Hoexter, S.N. Eisenstadt and N.
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91 See, e.g., Randi Deguilhem, The Wagf'in the City, Tug CITY IN THE ISLAMIC

WoRLD 926 (Salma K. Jayussi et. al. eds., Brill 2008) (describing the lending
of wagf-owned funds for profit); Al-Raysuni on Wagqf, supra note 79; See also
SIrRAJ SAIT & HILARY Lim, supra note 14, at 154 (explaining that cash wagf “were
an important source of credit, with the endowed capital lent to borrowers [for
profit].” And profit earned was used for “charitable purposes, after any deduc-
tions for expenses incurred by the . . . [wagf] nazir and any taxes. Money earned
through provision of credit that was not distributed according to the terms of
the wagqf'in any particular year was added to the endowed capital.” According
to a survey, “about 10 per cent of the total eighteenth-century population of
Bursa [in modern Turkey], which averaged about 60,000 inhabitants during that
period, borrowed from cash awgaf.”)

92 Al-Raysuni on Wagf, supra note 79.

93 Al-Raysuni on Wagf, supra note 79.

9 Al-Raysuni on Wagf, supra note 79.

9 Al-Raysuni on Wagf, supra note 79.

% Al-Raysuni on Wagf, supra note 79.

97 See, e.g. Deguilhem, supra note 91, at 930; Al-Raysuni on Wagf, supra note 79.
9 See Deguilhem, supra note 91, at 930.

9 Id. at 928.

100 Id.

101 SirAJ SAIT & HILARY LiM, supra note 14, at 147.

102 Deguilhem, supra note 91, at 930. See also Al-Raysuni, supra note 54.

103 Deguilhem, supra note 91, at 932 (discussing a mid-17" century wagf’
established in Aleppo by its governor Ipshir pasha, which consisted of various
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