¢

GREENWOODS

SOLICITORS LLP

International Legal Studies
Programme Conference

The Bribery Act 2010

supplementary materials by

Robert Starr
Associate Director
Greenwoods Solicitors LLP

I Fr':..- ‘I RANKED IN

s/ CHAMBERS

i\ :

500 UK ‘ 0 ’

*
2012
LEADING FIRM = best company

2012 Leading Firm 2012

11 October 2012

Greenwoods Solicitors LLP

Monkstone House
City Road
Peterborough PE1 1JE

Tel: 01733 887700

E-mail: mail@greenwoods.co.uk

Trinity House
Cambridge Business Park
Cambridge CB4 0WZ
Tel: 01223 393805

Web: www.greenwoods.co.uk










Business Defence

- Accessible, approachable lawyers you can work with

Robert is regularly invited to speak in the UK on the implications of
the Bribery Act 2010. Organisations from many industry sectors have
sought his advice including leading organisations in the food,
agriculture, construction, education, manufacturing, media and
charity sectors.

Robert has helped a number of international companies and
household names to implement policies and procedures to combat
bribery and corruption. He has also provided many senior
management and board level seminars in relation to Corporate
Compliance. Feedback on his sessions is always very positive. His
ability to balance a compliant approach with the practical and
commercial needs of the organisation is often remarked upon.
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@ Overview

Bribery Act 2010 (“BA”)
= Came into effect on 1 July 2011

= Followed Law Commission reviews in 1997 and 2007 as
required for compliance with OECD requirements

= Repeals all previous UK bribery and corruption legislation
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Overview

Created new offences which can be crudely summarised as:

= Bribing

= Receiving a bribe

= Bribing a Foreign Public Official (“FPO”)
= Failing to prevent bribery

The latter of these being the most significant change and
often referred to as the “Corporate offence”
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Relevant Activity

The general bribery offences in sections 1 and 2 of the Act
require “Improper performance of a relevant activity”

Relevant activity is a two stage test:-

= |tis a function of a public nature
= |tis connected with a business
= Performed during course of employment

= Activities performed by or on behalf of a body of persons
(corporate or unincorporate)
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Relevant Activity

The person performing the activity is:
= Expected to perform it in good faith

= Expected to perform it impartially
= |n a position of trust by virtue of performing it
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Improper Performance

Failure to perform the activity in line with the expectations of
good faith, impartiality or the position of trust.

What is the expectation?

= In UK —what the reasonable person in UK expects (decided
by Jury)

= Qutside of UK —what is permitted by the written (or
common) law of that Country

¢
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Section 1 (Bribing Another)

The payer [P] offers, promises, gives an advantage to another:

a) intending to induce or reward improper performance (IP)
of a relevant activity;

b) knowing or believing that acceptance  would constitute
IP.

¢
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Section 1 (Bribing Another)

Additional points:

= Advantage — has it’s ordinary meaning. There is no need for
it to be financial
= The ‘bribe’ can be made by P or another on P’s behalf

= Equally the ‘bribe’ can be for the benefit of someone other
than P

= There is no need for the ‘bribe’ to be accepted
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Section 2 (Receiving a Bribe)

The receiving party [R] guilty of offence where:

He requests, agrees to receive or receives an advantage and
itis linked to IP:

a) Rintends IP will follow as a consequence
b) The request/receipt itself constitutes IP
c) Asareward for IP

d) IPin anticipation of receiving an advantage or
in consequence of making the request
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Section 2 (Receiving a Bribe)

Other points:

= b)-d) do not require intent on behalf of R

= Request can be made by a 3rd party for benefit of R
= Advantage sought by R can be for benefit of another
= Request is enough to commit offence

¢
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Section 2 (Receiving a Bribe)

= Rv Munir Patel (2011)

(The first Bribery
Act conviction)

= Court clerk — requested and received £500 to make a
motoring offence disappear

= Also earned at least £20k helping 53 offenders avoid fines,
penalty points and disqualification over 30 month period

= Additional counts of misconduct in public office 0
= 3years custody (for BA element) t'.q
(}REENW()()lDﬁ
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Section 6 (Bribery of a FPO)

Bribing a foreign public official (FPO)

= ‘P’ guilty of offence where:
= Intending to gain/retain business
= Attempts to influence F in capacity as foreign official
= QOffers, promises, gives an advantage and F not

permitted by law to be influenced or receive advantage
= P Does not need to induce F to act improperly
24
®
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Section 6 (Bribery of a FPO)

FPO

= Holds legislative, administrative or judicial position
(outside UK)

= Exercises public function for country/public agency of
country outside UK

= Official or agent of public international organisation

= There is a difference between test to be applied to FPO
and domestic public official

¢

GREENWOODS

@ The Bribery Offences — Other points

Sections 1,2 & 6:

= Apply to Individuals, Companies and Non-incorporated
bodies

= Company liability is parasitic upon the criminal actions of
Directors and Senior Managers who can be identified as the
guiding mind and will of the Company

¢
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@ The Bribery Offences — Other points

Sections 1,2 & 6 have an extra territorial element to their
jurisdiction. Offences under these sections can be prosecuted
in the UK if:

= The offence was committed in the UK
= The offender has a “close connection” with the UK

a) British citizen
b) Ordinarily resident in UK
c¢) UK Company
0
)
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@ The Bribery Offences — Other points

= Where an offence under sections 1,2 or 6 is committed by a
Company, other Directors/Senior Managers can be
prosecuted if they consented to, or connived in the offence
— provided they have a close connection to the UK (section
14)

= Under the Bribery Act “facilitation payments” (grease
payments) permitted by the FCPA are unlawful.

¢
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Corporate Hospitality and Gifts

= Provision and receipt is an “advantage” within meaning of
the Act and there is no specific defence or exception for
legitimate promotional expenditure

= Therefore the question of hospitality and gifts is both a risky
and grey area. It causes a great deal of disparity between
different organisations as to how it should be approached.
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Reasonable and Proportionate

= No clear rules yet — but overarching principle is that
hospitality must be “reasonable and proportionate”

= Act was not designed to penalise legitimate hospitality and
recognised that it is important part of doing business and
enhancing commercial relationships.

= UK Serious Fraud Office (SFO) and Department for Public
Prosecutions (DPP) guidance published March 2011
provides some assistance. [www.sfo.gov.uk]

¢
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Section 7 - ‘Corporate’ Offence

A relevant commercial organisation (“C”) is guilty of an
offence if an associated person (“AP”) bribes another
intending to obtain or retain:

a) Business for C
b) An advantage in business for C

Unless C can show that it has Adequate Procedures in place

¢
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Corporate Offence

= Offence is one of strict liability — The burden of proof falls
on C to show that (on the balance of probabilities) they
have Adequate Procedures to prevent bribery

= |f an AP commits act in contravention of s1 or s6 of the
Act then offence is made out

= There is no requirement for AP to be prosecuted

¢
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Corporate Offence

= Corporate offence has wide jurisdictional reach — It does
not matter where in the world the act of bribery is
committed, provided part of C’s organisation is in the UK
then the matter can be prosecuted in the UK

= UK guidance suggests that a mere listing on the UK stock
exchange is not sufficient to provide the UK with
jurisdiction. However, this has been contradicted by a
number of statements by former SFO director Richard
Alderman

¢
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Associated Person

Section 8 defines an Associated Person as:-
= Anyone who performs services for or on behalf of C

= There is a presumption within the Act that an employee is
an AP

= Also covers subsidiary, agent, intermediary, consultant,
partner etc — subject to control

¢
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Adequate Procedures

Guidance has been issued under section 9 of the Act which
can be found in the guidance section of the MOJ website
www.justice.gov.uk

1

2) Top level commitment

Proportionate procedures

3) Risk assessment

4) Due diligence

5) Communication (including training)
6) Monitoring & Review

¢

GREENWOODS

Greenwoods Solicitors LLP
October 2012



(1) Proportionate Procedures

Relating to matters such as:

=  Gifts and Hospitality

= Political and Charitable contributions
= Internal Controls

=  Whistleblowing
= Relationships with consultants and suppliers
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(2) Top Level Commitment

= Tone of Company set from very top — zero tolerance on

bribery

= Statement of Ethical behaviour

= Employment procedures for breach of policy

¢
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(3) Risk Assessment

= Risk Assessment

= Evolving — according to new risks
= Territorial risks

= Risks arising from business relationships
= Internal risks

= Product/Sector risks

¢
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(4) Due Diligence

Relating to:
= Suppliers
= Agents

= JV partners
= Any other Associated Person

¢
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(5) Communication

= Policy and Procedures must be communicated to:
= Staff
= Third parties (especially AP’s)
= Should include consequences for breach

= Training
= Risk based approach to training

¢
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(6) Monitoring and Review

= Policy and Procedures need to be regularly monitored and
reviewed

= Should test procedures (for example on reporting
incidents) to ensure they work correctly

= Policy/Procedures can only be deemed adequate if
implemented and working

¢
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= Individuals

= Up to 10 years’ imprisonment

= Unlimited fine

= Director’s disqualification (up to 15 years)
= Corporate

= Unlimited fine

= Debarment (s7) — public sector contracts

Penalties

= Confiscation/Civil Recovery/Money laundering

= Recovery of shareholder dividends
= Reputation/non criminal sanctions

¢
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Bribery Act 2010
2010 CHAPTER 23

An Act to make provision about offences relating to bribery; and for connected
purposes. [8th April 2010]

BE IT ENACTED by the Queen's most Excellent Majesty, by and with the advice and consent of
the Lords Spiritual and Temporal, and Commons, in this present Parliament assembled, and by
the authority of the same, as follows:—

PROSPECTIVE

General bribery offences

1 Offences of bribing another person
(1) A person (“P”) is guilty of an offence if either of the following cases applies.

(2) Case 1 is where—
(a) P offers, promises or gives a financial or other advantage to another person, and
(b) P intends the advantage—

(i) to induce a person to perform improperly a relevant function or activity,
or

(ii) to reward a person for the improper performance of such a function or
activity.
(3) Case 2 is where—
(a) P offers, promises or gives a financial or other advantage to another person, and

(b) P knows or believes that the acceptance of the advantage would itself constitute
the improper performance of a relevant function or activity.

(4) In case 1 it does not matter whether the person to whom the advantage is offered,
promised or given is the same person as the person who is to perform, or has performed,
the function or activity concerned.

Greenwoods Solicitors LLP
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(5) In cases 1 and 2 it does not matter whether the advantage is offered, promised or given
by P directly or through a third party.

Offences relating to being bribed
(1) A person (“R”) is guilty of an offence if any of the following cases applies.

(2) Case 3 is where R requests, agrees to receive or accepts a financial or other advantage
intending that, in consequence, a relevant function or activity should be performed
improperly (whether by R or another person).

(3) Case 4 is where—
(a) R requests, agrees to receive or accepts a financial or other advantage, and

b) the request, agreement or acceptance itself constitutes the improper
q g P prop
performance by R of a relevant function or activity.

(4) Case 5 is where R requests, agrees to receive or accepts a financial or other advantage as
a reward for the improper performance (whether by R or another person) of a relevant
function or activity.

(5) Case 6 is where, in anticipation of or in consequence of R requesting, agreeing to receive
or accepting a financial or other advantage, a relevant function or activity is performed
improperly—

(a) byR,or
(b) by another person at R's request or with R's assent or acquiescence.

(6) In cases 3 to 6 it does not matter—

(a) whether R requests, agrees to receive or accepts (or is to request, agree to
receive or accept) the advantage directly or through a third party,

(b) whether the advantage is (or is to be) for the benefit of R or another person.

(7) In cases 4 to 6 it does not matter whether R knows or believes that the performance of
the function or activity is improper.

(8) In case 6, where a person other than R is performing the function or activity, it also does
not matter whether that person knows or believes that the performance of the function
or activity is improper.

Function or activity to which bribe relates

(1) For the purposes of this Act a function or activity is a relevant function or activity if—
(a) it falls within subsection (2), and
(b) meets one or more of conditions A to C.

(2) The following functions and activities fall within this subsection—
(a) any function of a public nature,
(b) any activity connected with a business,
(c) any activity performed in the course of a person's employment,

(d) any activity performed by or on behalf of a body of persons (whether corporate
or unincorporate).

(3) Condition A is that a person performing the function or activity is expected to perform
it in good faith.

Greenwoods Solicitors LLP
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(4) Condition B is that a person performing the function or activity is expected to perform
it impartially.

(5) Condition C is that a person performing the function or activity is in a position of trust
by virtue of performing it.

(6) A function or activity is a relevant function or activity even if it—
(a) has no connection with the United Kingdom, and
(b) is performed in a country or territory outside the United Kingdom.

(7) In this section “business” includes trade or profession.

4 Improper performance to which bribe relates

(1) For the purposes of this Act a relevant function or activity—

(a) 1is performed improperly if it is performed in breach of a relevant expectation,
and

(b) isto be treated as being performed improperly if there is a failure to perform the
function or activity and that failure is itself a breach of a relevant expectation.

(2) In subsection (1) “relevant expectation”—

(a) in relation to a function or activity which meets condition A or B, means the
expectation mentioned in the condition concerned, and

(b) in relation to a function or activity which meets condition C, means any
expectation as to the manner in which, or the reasons for which, the function
or activity will be performed that arises from the position of trust mentioned
in that condition.

(3) Anything that a person does (or omits to do) arising from or in connection with that
person's past performance of a relevant function or activity is to be treated for the
purposes of this Act as being done (or omitted) by that person in the performance of
that function or activity.

5 Expectation test

(1) For the purposes of sections 3 and 4, the test of what is expected is a test of what a
reasonable person in the United Kingdom would expect in relation to the performance
of the type of function or activity concerned.

(2) In deciding what such a person would expect in relation to the performance of a function
or activity where the performance is not subject to the law of any part of the United
Kingdom, any local custom or practice is to be disregarded unless it is permitted or
required by the written law applicable to the country or territory concerned.

(3) In subsection (2) “written law” means law contained in—
(a) any written constitution, or provision made by or under legislation, applicable
to the country or territory concerned, or

(b) any judicial decision which is so applicable and is evidenced in published
written sources.

Greenwoods Solicitors LLP
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PROSPECTIVE

Bribery of foreign public officials

6 Bribery of foreign public officials

(1) A person (“P”) who bribes a foreign public official (“F”) is guilty of an offence if P's
intention is to influence F in F's capacity as a foreign public official.

(2) P must also intend to obtain or retain—
(a) business, or
(b) an advantage in the conduct of business.

(3) P bribes F if, and only if—
(a) directly or through a third party, P offers, promises or gives any financial or
other advantage—
(i) to F, or
(i) to another person at F's request or with F's assent or acquiescence, and

(b) F is neither permitted nor required by the written law applicable to F to be
influenced in F's capacity as a foreign public official by the offer, promise or
gift.

(4) References in this section to influencing F in F's capacity as a foreign public official
mean influencing F in the performance of F's functions as such an official, which
includes—

(a) any omission to exercise those functions, and
(b) any use of F's position as such an official, even if not within F's authority.

(5) “Foreign public official” means an individual who—
(a) holds a legislative, administrative or judicial position of any kind, whether
appointed or elected, of a country or territory outside the United Kingdom (or
any subdivision of such a country or territory),

(b) exercises a public function—

(i) for or on behalf of a country or territory outside the United Kingdom
(or any subdivision of such a country or territory), or

(i1) for any public agency or public enterprise of that country or territory
(or subdivision), or

(c) is an official or agent of a public international organisation.

(6) “Public international organisation” means an organisation whose members are any of
the following—

(a) countries or territories,

(b) governments of countries or territories,
(c) other public international organisations,
(d) a mixture of any of the above.

(7) For the purposes of subsection (3)(b), the written law applicable to F is—
(a) where the performance of the functions of F which P intends to influence would
be subject to the law of any part of the United Kingdom, the law of that part
of the United Kingdom,

Greenwoods Solicitors LLP
October 2012
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(b) where paragraph (a) does not apply and F is an official or agent of a public
international organisation, the applicable written rules of that organisation,

(c) where paragraphs (a) and (b) do not apply, the law of the country or territory in
relation to which F is a foreign public official so far as that law is contained in—

(1) any written constitution, or provision made by or under legislation,
applicable to the country or territory concerned, or

(i1) any judicial decision which is so applicable and is evidenced in
published written sources.

(8) For the purposes of this section, a trade or profession is a business.

PROSPECTIVE

Failure of commercial organisations to prevent bribery

7 Failure of commercial organisations to prevent bribery

(1) A relevant commercial organisation (“C”) is guilty of an offence under this section if a
person (“A”) associated with C bribes another person intending—

(a) to obtain or retain business for C, or
(b) to obtain or retain an advantage in the conduct of business for C.

(2) But it is a defence for C to prove that C had in place adequate procedures designed to
prevent persons associated with C from undertaking such conduct.

(3) For the purposes of this section, A bribes another person if, and only if, A—

(a) is, or would be, guilty of an offence under section 1 or 6 (whether or not A has
been prosecuted for such an offence), or

(b) would be guilty of such an offence if section 12(2)(c) and (4) were omitted.

(4) See section 8 for the meaning of a person associated with C and see section 9 for a duty
on the Secretary of State to publish guidance.

(5) In this section—
“partnership” means—
(a) a partnership within the Partnership Act 1890, or
(b) a limited partnership registered under the Limited Partnerships Act 1907,

or a firm or entity of a similar character formed under the law of a country
or territory outside the United Kingdom,

“relevant commercial organisation” means—

(a) a body which is incorporated under the law of any part of the United
Kingdom and which carries on a business (whether there or elsewhere),

(b) any other body corporate (wherever incorporated) which carries on a
business, or part of a business, in any part of the United Kingdom,

(c) a partnership which is formed under the law of any part of the United
Kingdom and which carries on a business (whether there or elsewhere), or

(d) any other partnership (wherever formed) which carries on a business, or
part of a business, in any part of the United Kingdom,

and, for the purposes of this section, a trade or profession is a business.

Greenwoods Solicitors LLP
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8 Meaning of associated person

(1) For the purposes of section 7, a person (“A”) is associated with C if (disregarding any
bribe under consideration) A is a person who performs services for or on behalf of C.

(2) The capacity in which A performs services for or on behalf of C does not matter.
(3) Accordingly A may (for example) be C's employee, agent or subsidiary.

(4) Whether or not A is a person who performs services for or on behalf of C is to be
determined by reference to all the relevant circumstances and not merely by reference
to the nature of the relationship between A and C.

(5) But if A is an employee of C, it is to be presumed unless the contrary is shown that A
is a person who performs services for or on behalf of C.

9 Guidance about commercial organisations preventing bribery

(1) The Secretary of State must publish guidance about procedures that relevant
commercial organisations can put in place to prevent persons associated with them from
bribing as mentioned in section 7(1).

(2) The Secretary of State may, from time to time, publish revisions to guidance under this
section or revised guidance.

(3) The Secretary of State must consult the Scottish Ministers before publishing anything
under this section.

(4) Publication under this section is to be in such manner as the Secretary of State considers
appropriate.

(5) Expressions used in this section have the same meaning as in section 7.

PROSPECTIVE

Prosecution and penalties

10 Consent to prosecution

(1) No proceedings for an offence under this Act may be instituted in England and Wales
except by or with the consent of—

(a) the Director of Public Prosecutions,
(b) the Director of the Serious Fraud Office, or
(c) the Director of Revenue and Customs Prosecutions.

(2) No proceedings for an offence under this Act may be instituted in Northern Ireland
except by or with the consent of—

(a) the Director of Public Prosecutions for Northern Ireland, or
(b) the Director of the Serious Fraud Office.

(3) No proceedings for an offence under this Act may be instituted in England and Wales
or Northern Ireland by a person—

(a) who is acting—

Greenwoods Solicitors LLP
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(i) under the direction or instruction of the Director of Public
Prosecutions, the Director of the Serious Fraud Office or the Director
of Revenue and Customs Prosecutions, or

(i1) on behalf of such a Director, or
(b) to whom such a function has been assigned by such a Director,

except with the consent of the Director concerned to the institution of the proceedings.

(4) The Director of Public Prosecutions, the Director of the Serious Fraud Office and the
Director of Revenue and Customs Prosecutions must exercise personally any function
under subsection (1), (2) or (3) of giving consent.

(5) The only exception is if—
(a) the Director concerned is unavailable, and

(b) there is another person who is designated in writing by the Director acting
personally as the person who is authorised to exercise any such function when
the Director is unavailable.

(6) In that case, the other person may exercise the function but must do so personally.

(7) Subsections (4) to (6) apply instead of any other provisions which would otherwise
have enabled any function of the Director of Public Prosecutions, the Director of the
Serious Fraud Office or the Director of Revenue and Customs Prosecutions under
subsection (1), (2) or (3) of giving consent to be exercised by a person other than the
Director concerned.

(8) No proceedings for an offence under this Act may be instituted in Northern Ireland
by virtue of section 36 of the Justice (Northern Ireland) Act 2002 (delegation of the
functions of the Director of Public Prosecutions for Northern Ireland to persons other
than the Deputy Director) except with the consent of the Director of Public Prosecutions
for Northern Ireland to the institution of the proceedings.

(9) The Director of Public Prosecutions for Northern Ireland must exercise personally any
function under subsection (2) or (8) of giving consent unless the function is exercised
personally by the Deputy Director of Public Prosecutions for Northern Ireland by virtue
of section 30(4) or (7) of the Act of 2002 (powers of Deputy Director to exercise
functions of Director).

(10) Subsection (9) applies instead of section 36 of the Act of 2002 in relation to the functions
of the Director of Public Prosecutions for Northern Ireland and the Deputy Director of
Public Prosecutions for Northern Ireland under, or (as the case may be) by virtue of,
subsections (2) and (8) above of giving consent.

11 Penalties

(1) An individual guilty of an offence under section 1, 2 or 6 is liable—

(a) on summary conviction, to imprisonment for a term not exceeding 12 months,
or to a fine not exceeding the statutory maximum, or to both,

(b) onconviction on indictment, to imprisonment for a term not exceeding 10 years,
or to a fine, or to both.

2) Any other person guilty of an offence under section 1, 2 or 6 is liable—
y p guilty
(a) on summary conviction, to a fine not exceeding the statutory maximum,
(b) on conviction on indictment, to a fine.

Greenwoods Solicitors LLP
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(3) A person guilty of an offence under section 7 is liable on conviction on indictment to
a fine.

(4) The reference in subsection (1)(a) to 12 months is to be read—

(a) 1in its application to England and Wales in relation to an offence committed
before the commencement of section 154(1) of the Criminal Justice Act 2003,
and

(b) inits application to Northern Ireland,
as a reference to 6 months.

PROSPECTIVE

Other provisions about offences

12 Offences under this Act: territorial application

(1) An offence is committed under section 1, 2 or 6 in England and Wales, Scotland or
Northern Ireland if any act or omission which forms part of the offence takes place in
that part of the United Kingdom.

(2) Subsection (3) applies if—
(a) no act or omission which forms part of an offence under section 1, 2 or 6 takes
place in the United Kingdom,

(b) aperson's acts or omissions done or made outside the United Kingdom would
form part of such an offence if done or made in the United Kingdom, and

(c) that person has a close connection with the United Kingdom.

(3) In such a case—

(a) the acts or omissions form part of the offence referred to in subsection (2)(a),
and

(b) proceedings for the offence may be taken at any place in the United Kingdom.

(4) For the purposes of subsection (2)(c) a person has a close connection with the United
Kingdom if, and only if, the person was one of the following at the time the acts or
omissions concerned were done or made—

(a) a British citizen,

(b) a British overseas territories citizen,

(c) a British National (Overseas),

(d) a British Overseas citizen,

(¢) aperson who under the British Nationality Act 1981 was a British subject,
(f) a British protected person within the meaning of that Act,

(g) anindividual ordinarily resident in the United Kingdom,

(h) abody incorporated under the law of any part of the United Kingdom,

(i) a Scottish partnership.

(5) An offence is committed under section 7 irrespective of whether the acts or omissions
which form part of the offence take place in the United Kingdom or elsewhere.
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(6) Where no act or omission which forms part of an offence under section 7 takes place
in the United Kingdom, proceedings for the offence may be taken at any place in the
United Kingdom.

(7) Subsection (8) applies if, by virtue of this section, proceedings for an offence are to be
taken in Scotland against a person.

(8) Such proceedings may be taken—
(a) in any sheriff court district in which the person is apprehended or in custody, or
(b) in such sheriff court district as the Lord Advocate may determine.

(9) In subsection (8) “sheriff court district” is to be read in accordance with section 307(1)
of the Criminal Procedure (Scotland) Act 1995.

13 Defence for certain bribery offences etc.

(1) It is a defence for a person charged with a relevant bribery offence to prove that the
person's conduct was necessary for—

(a) the proper exercise of any function of an intelligence service, or

(b) the proper exercise of any function of the armed forces when engaged on active
service.

(2) The head of each intelligence service must ensure that the service has in place
arrangements designed to ensure that any conduct of a member of the service which
would otherwise be a relevant bribery offence is necessary for a purpose falling within
subsection (1)(a).

(3) The Defence Council must ensure that the armed forces have in place arrangements
designed to ensure that any conduct of—

(a) amember of the armed forces who is engaged on active service, or
(b) acivilian subject to service discipline when working in support of any person
falling within paragraph (a),
which would otherwise be a relevant bribery offence is necessary for a purpose falling
within subsection (1)(b).

(4) The arrangements which are in place by virtue of subsection (2) or (3) must be
arrangements which the Secretary of State considers to be satisfactory.

(5) For the purposes of this section, the circumstances in which a person's conduct is
necessary for a purpose falling within subsection (1)(a) or (b) are to be treated as
including any circumstances in which the person's conduct—

(a) would otherwise be an offence under section 2, and

(b) involves conduct by another person which, but for subsection (1)(a) or (b),
would be an offence under section 1.

(6) In this section—
“active service” means service in—
(a) an action or operation against an enemy,
(b) an operation outside the British Islands for the protection of life or
property, or
(c) the military occupation of a foreign country or territory,
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“armed forces” means Her Majesty's forces (within the meaning of the
Armed Forces Act 2006),

“civilian subject to service discipline” and “enemy’” have the same meaning
as in the Act of 2006,

“GCHQ” has the meaning given by section 3(3) of the Intelligence Services
Act 1994,

“head” means—

(a) in relation to the Security Service, the Director General of the Security
Service,

(b) in relation to the Secret Intelligence Service, the Chief of the Secret
Intelligence Service, and

(c) in relation to GCHQ, the Director of GCHQ,

“intelligence service” means the Security Service, the Secret Intelligence
Service or GCHQ,

“relevant bribery offence” means—

(a) an offence under section 1 which would not also be an offence under
section 6,

(b) an offence under section 2,

(c) an offence committed by aiding, abetting, counselling or procuring the
commission of an offence falling within paragraph (a) or (b),

(d) an offence of attempting or conspiring to commit, or of inciting the
commission of, an offence falling within paragraph (a) or (b), or

(e) an offence under Part 2 of the Serious Crime Act 2007 (encouraging or
assisting crime) in relation to an offence falling within paragraph (a) or

(b).

14 Offences under sections 1, 2 and 6 by bodies corporate etc.

(1) This section applies if an offence under section 1, 2 or 6 is committed by a body
corporate or a Scottish partnership.

(2) If the offence is proved to have been committed with the consent or connivance of—
(a) asenior officer of the body corporate or Scottish partnership, or
(b) a person purporting to act in such a capacity,

the senior officer or person (as well as the body corporate or partnership) is guilty of
the offence and liable to be proceeded against and punished accordingly.

(3) But subsection (2) does not apply, in the case of an offence which is committed under
section 1, 2 or 6 by virtue of section 12(2) to (4), to a senior officer or person purporting
to act in such a capacity unless the senior officer or person has a close connection with
the United Kingdom (within the meaning given by section 12(4)).

(4) In this section—

“director”, in relation to a body corporate whose affairs are managed by its
members, means a member of the body corporate,

“senior officer” means—

(a) in relation to a body corporate, a director, manager, secretary or other
similar officer of the body corporate, and

(b) in relation to a Scottish partnership, a partner in the partnership.
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15 Offences under section 7 by partnerships

(1) Proceedings for an offence under section 7 alleged to have been committed by a
partnership must be brought in the name of the partnership (and not in that of any of
the partners).

(2) For the purposes of such proceedings—
(a) rules of court relating to the service of documents have effect as if the
partnership were a body corporate, and
(b) the following provisions apply as they apply in relation to a body corporate—
(1) section 33 of the Criminal Justice Act 1925 and Schedule 3 to the
Magistrates' Courts Act 1980,

(i1) section 18 of the Criminal Justice Act (Northern Ireland) 1945 (c. 15
(N.L.)) and Schedule 4 to the Magistrates' Courts (Northern Ireland)
Order 1981 (S.I. 1981/1675 (N.1.26)),

(iii) section 70 of the Criminal Procedure (Scotland) Act 1995.

(3) A fine imposed on the partnership on its conviction for an offence under section 7 is
to be paid out of the partnership assets.

(4) In this section “partnership” has the same meaning as in section 7.

Supplementary and final provisions

16  Application to Crown

This Act applies to individuals in the public service of the Crown as it applies to other
individuals.

17  Consequential provision

(1) The following common law offences are abolished—
(a) the offences under the law of England and Wales and Northern Ireland of
bribery and embracery,
(b) the offences under the law of Scotland of bribery and accepting a bribe.

(2) Schedule 1 (which contains consequential amendments) has effect.
(3) Schedule 2 (which contains repeals and revocations) has effect.

(4) The relevant national authority may by order make such supplementary, incidental or
consequential provision as the relevant national authority considers appropriate for the
purposes of this Act or in consequence of this Act.

(5) The power to make an order under this section—
(a) is exercisable by statutory instrument,
(b) includes power to make transitional, transitory or saving provision,

(c) may, in particular, be exercised by amending, repealing, revoking or otherwise
modifying any provision made by or under an enactment (including any Act
passed in the same Session as this Act).
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(6) Subject to subsection (7), a statutory instrument containing an order of the Secretary of
State under this section may not be made unless a draft of the instrument has been laid
before, and approved by a resolution of, each House of Parliament.

(7) A statutory instrument containing an order of the Secretary of State under this section
which does not amend or repeal a provision of a public general Act or of devolved
legislation is subject to annulment in pursuance of a resolution of either House of
Parliament.

(8) Subject to subsection (9), a statutory instrument containing an order of the Scottish
Ministers under this section may not be made unless a draft of the instrument has been
laid before, and approved by a resolution of, the Scottish Parliament.

(9) A statutory instrument containing an order of the Scottish Ministers under this section
which does not amend or repeal a provision of an Act of the Scottish Parliament or of a
public general Act is subject to annulment in pursuance of a resolution of the Scottish
Parliament.

(10) In this section—

“devolved legislation” means an Act of the Scottish Parliament, a Measure of
the National Assembly for Wales or an Act of the Northern Ireland Assembly,

“enactment” includes an Act of the Scottish Parliament and Northern Ireland
legislation,

“relevant national authority” means—

(a) in the case of provision which would be within the legislative competence
of the Scottish Parliament if it were contained in an Act of that Parliament,
the Scottish Ministers, and

(b) in any other case, the Secretary of State.

Annotations:

Commencement Information
11 S. 17 partly in force; s. 17(4) - (10) in force at Royal Assent see s. 19(2)

18 Extent

(1) Subject as follows, this Act extends to England and Wales, Scotland and Northern
Ireland.

(2) Subject to subsections (3) to (5), any amendment, repeal or revocation made by
Schedule 1 or 2 has the same extent as the provision amended, repealed or revoked.

(3) The amendment of, and repeals in, the Armed Forces Act 2006 do not extend to the
Channel Islands.

(4) The amendments of the International Criminal Court Act 2001 extend to England and
Wales and Northern Ireland only.

(5) Subsection (2) does not apply to the repeal in the Civil Aviation Act 1982.

Greenwoods Solicitors LLP
October 2012


http://www.legislation.gov.uk/id/ukpga/2010/23/section/17
http://www.legislation.gov.uk/id/ukpga/2010/23/section/17/4
http://www.legislation.gov.uk/id/ukpga/2010/23/section/19/2

Bribery Act 2010 (c. 23) 13
Document Generated: 2011-07-15
Status: This version of this Act contains provisions that are prospective.
Changes to legislation: There are outstanding changes not yet made by the legislation.gov.uk
editorial team to Bribery Act 2010. Any changes that have already been made by the team
appear in the content and are referenced with annotations. (See end of Document for details)

19 Commencement and transitional provision etc.

(1) Subject to subsection (2), this Act comes into force on such day as the Secretary of State
may by order made by statutory instrument appoint.

(2) Sections 16, 17(4) to (10) and 18, this section (other than subsections (5) to (7)) and
section 20 come into force on the day on which this Act is passed.

(3) An order under subsection (1) may—
(a) appoint different days for different purposes,
(b) make such transitional, transitory or saving provision as the Secretary of State

considers appropriate in connection with the coming into force of any provision
of this Act.

(4) The Secretary of State must consult the Scottish Ministers before making an order under
this section in connection with any provision of this Act which would be within the
legislative competence of the Scottish Parliament if it were contained in an Act of that
Parliament.

(5) This Act does not affect any liability, investigation, legal proceeding or penalty for or
in respect of—

(a) a common law offence mentioned in subsection (1) of section 17 which is
committed wholly or partly before the coming into force of that subsection in
relation to such an offence, or

(b) an offence under the Public Bodies Corrupt Practices Act 1889 or the
Prevention of Corruption Act 1906 committed wholly or partly before the
coming into force of the repeal of the Act by Schedule 2 to this Act.

(6) For the purposes of subsection (5) an offence is partly committed before a particular
time if any act or omission which forms part of the offence takes place before that time.

(7) Subsections (5) and (6) are without prejudice to section 16 of the Interpretation Act
1978 (general savings on repeal).

Annotations:

Commencement Information
12 S. 19 partly in force; s. 19(1) - (4) in force at Royal Assent see s. 19(2)

20  Short title
This Act may be cited as the Bribery Act 2010.
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PROSPECTIVE

SCHEDULES

SCHEDULE 1 Section 17(2)

CONSEQUENTIAL AMENDMENTS

Ministry of Defence Police Act 1987 (c. 4)

1 In section 2(3)(ba) of the Ministry of Defence Police Act 1987 (jurisdiction of
members of Ministry of Defence Police Force) for “Prevention of Corruption Acts
1889 to 1916 substitute “ Bribery Act 2010 .

Criminal Justice Act 1987 (c. 38)

2 In section 2A of the Criminal Justice Act 1987 (Director of SFO's pre-investigation
powers in relation to bribery and corruption: foreign officers etc.) for subsections (5)
and (6) substitute—

“(5) This section applies to any conduct—

(a) which, as a result of section 3(6) of the Bribery Act 2010, constitutes
an offence under section 1 or 2 of that Act under the law of England
and Wales or Northern Ireland, or

(b) which constitutes an offence under section 6 of that Act under the law
of England and Wales or Northern Ireland.”

International Criminal Court Act 2001 (c. 17)
The International Criminal Court Act 2001 is amended as follows.

4 In section 54(3) (offences in relation to the ICC: England and Wales)—

(a) in paragraph (b) for “or” substitute “, an offence under the Bribery Act 2010
or (as the case may be) an offence ”, and

(b) in paragraph (c) after “common law” insert “ or (as the case may be) under
the Bribery Act 2010 ™.

5 In section 61(3)(b) (offences in relation to the ICC: Northern Ireland) after “common
law” insert ““ or (as the case may be) under the Bribery Act 2010 .

International Criminal Court (Scotland) Act 2001 (asp 13)
6 In section 4(2) of the International Criminal Court (Scotland) Act 2001 (offences in
relation to the ICC)—
(a) in paragraph (b) after “common law” insert “ or (as the case may be) under
the Bribery Act 2010 ”, and
(b) inparagraph (c) for “section 1 of the Prevention of Corruption Act 1906 (c.34)
or at common law” substitute “ the Bribery Act 2010 ”.
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Serious Organised Crime and Police Act 2005 (c. 15)
7 The Serious Organised Crime and Police Act 2005 is amended as follows.
In section 61(1) (offences in respect of which investigatory powers apply) for
paragraph (h) substitute—
“(h) any offence under the Bribery Act 2010.”

9 In section 76(3) (financial reporting orders: making) for paragraphs (d) to (f) substitute

“(da) an offence under any of the following provisions of the Bribery Act
2010—

section 1 (offences of bribing another person),
section 2 (offences relating to being bribed),
section 6 (bribery of foreign public officials),”.
10 In section 77(3) (financial reporting orders: making in Scotland) after paragraph (b)
insert—
“(c) an offence under section 1, 2 or 6 of the Bribery Act 2010.”

Armed Forces Act 2006 (c. 52)

11 In Schedule 2 to the Armed Forces Act 2006 (which lists serious offences the possible
commission of which, if suspected, must be referred to a service police force), in
paragraph 12, at the end insert—

“(aw) an offence under section 1, 2 or 6 of the Bribery Act 2010.”

Serious Crime Act 2007 (c. 27)
12 The Serious Crime Act 2007 is amended as follows.

13 (1) Section 53 of that Act (certain extra-territorial offences to be prosecuted only by,
or with the consent of, the Attorney General or the Advocate General for Northern
Ireland) is amended as follows.

(2) The existing words in that section become the first subsection of the section.
(3) After that subsection insert—

“(2) Subsection (1) does not apply to an offence under this Part to which
section 10 of the Bribery Act 2010 applies by virtue of section 54(1) and (2)
below (encouraging or assisting bribery).”

14 (1) Schedule 1 to that Act (list of serious offences) is amended as follows.

(2) For paragraph 9 and the heading before it (corruption and bribery: England and
Wales) substitute—

“Bribery

9 An offence under any of the following provisions of the Bribery Act 2010—
(a) section 1 (offences of bribing another person);
(b) section 2 (offences relating to being bribed);
(c) section 6 (bribery of foreign public officials).”
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(3) For paragraph 25 and the heading before it (corruption and bribery: Northern Ireland)
substitute—

“Bribery

25 An offence under any of the following provisions of the Bribery Act 2010—
(a) section 1 (offences of bribing another person);
(b) section 2 (offences relating to being bribed);
(c) section 6 (bribery of foreign public officials).”

SCHEDULE 2 Section 17(3)

REPEALS AND REVOCATIONS

Short title and chapter Extent of repeal or revocation
Public Bodies Corrupt Practices Act The whole Act.

1889 (c. 69)

Prevention of Corruption Act 1906 The whole Act.

(c. 34)

Prevention of Corruption Act 1916 The whole Act.

(c. 64)

Criminal Justice Act (Northern Section 22.
Ireland) 1945 (c. 15 (N.1.))

Electoral Law Act (Northern Ireland) Section 112(3).
1962 (c. 14 (N.L.))

Increase of Fines Act (Northern Section 1(8)(a) and (b).
Ireland) 1967 (c. 29 (N.I.))

Criminal Justice (Miscellaneous In Schedule 2, the entry in the table relating to the
Provisions) Act (Northern Ireland) Prevention of Corruption Act 1906.
1968 (c. 28 (N.L.))

Local Government Act (Northern In Schedule 8, paragraphs 1 and 3.
Ireland) 1972 (c. 9 (N.L.))

Civil Aviation Act 1982 (c. 16) Section 19(1).
Representation of the People Act In section 165(1), paragraph (b) and the word “or”
1983 (c. 2) immediately before it.

Housing Associations Act 1985 In Schedule 6, paragraph 1(2).
(c. 69)

Criminal Justice Act 1988 (c. 33) Section 47.

Criminal Justice (Evidence etc.) Article 14.
(Northern Ireland) Order 1988 (S.I.
1988/1847 (N.I.17))
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Enterprise  and New  Towns In Schedule 1, paragraph 2.
(Scotland) Act 1990 (c. 35)

Scotland Act 1998 (c. 46) Section 43.

Anti-terrorism, Crime and Security Sections 108 to 110.
Act 2001 (c. 24)

Criminal Justice (Scotland) Act 2003 Sections 68 and 69.

(asp 7)

Government of Wales Act 2006 Section 44.

(c.32)

Armed Forces Act 2006 (c. 52) In Schedule 2, paragraph 12(1) and (m).

Local Government and Public Section 217(1)(a).
Involvement in Health Act 2007 Section 244(4).

(c.28)
In Schedule 14, paragraph 1.

Housing and Regeneration Act 2008 In Schedule 1, paragraph 16.
(c.17)
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