Chapter 2:  Intentional Torts

A.  Intent

	Rule
· Intent exists when one acts with the purpose of causing result (ie. harm or apprehension or offensive contact?) OR with the knowledge that the harm or apprehension is substantially certain to be produced.
· Intent is a subjective determination, but courts permit the jury to infer from the facts and circumstances whether the individual knew with substantial certainty that the harm or apprehension would result based on that which a reasonable person would know.
	=>	Accordingly, age may be significant in determining what someone knew, based on a person’s (ie. kid’s) experience, capacity, and understanding.
	
	Mistake in Identity
		-	A mistake in identity does not excuse the tort
				=>	Even if act would not have otherwise been tortious.
	
	Insane People
		-	Where an insane person by his act does intentional damage to the person or property of another he is liable for that damage in the same circumstances in which a normal person would be liable.
		-	Insane person must have been capable of entertaining the same intent and must have entertained it.
		Exception:  In certain jurisdictions, mentally disabled people who cannot control or appreciate the consequences of their conduct cannot be held liable for injuries caused  to those employed to care the patient.  This is true in both negligence and intentional torts.
	
	Intoxication
		-	Voluntary intoxication does not vitiate intent	

	Transferred Intent
		-	When a defendant intends any one of the five following writs of trespass, and accomplishes any one of them, the doctrine of “transferred intent” applies and defendant is liable even if the plaintiff was not the intended target.
		-	Application of Transferred Intent
				1.	Between People
				2.	Between Torts
				3.	Between both People and Torts
		-	Types of Torts 
				1.	Assault
				2.	Battery
				3.	False Imprisonment
				4.	Trespass to land
				5.	Trespass to chattel

B.  Battery
	
	Rule
1. An actor is subject to liability to another for battery if:
a. He acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension (ie. fear) of such a contact, and
b. A harmful or offensive contact with the person of the other directly or indirectly results.
	
	Hypersensitivity
		-	Test is whether touching would be offensive to the ordinary person not unduly sensitive (as to personal dignity).

	“Egg-Shell Skull” Rule
		-	When one intends to cause specific harm and it causes a different, greater harm, defendant is still liable for injury.

	No Consent to First-Aid / Surgery
		-	When there is no consent to surgery, the underlying tort is battery.
		-	Because it would be harmful and offensive contact. 

	Absence of Direct Physical Contact 
		-	To constitute an assault and battery, it is not necessary to touch the plaintiff’s body or even his clothing; knocking or snatching anything from plaintiff’s hand or touching anything connected with his person, when done in an offensive manner, is sufficient.
	
	Damages for Battery
		-	The defendant is liable not only for contacts which do actual harm, but also for those which are offensive and insulting. 
		-	Personal indignity is the essence of an action for battery.
		-	No actual damages need to be proved

C.  Assault
	
	Rule
-	To constitute assault there must be an (1) intentional (2) unlawful (3) offer (ie. verbal or an actual attempt) to touch the person of another (4) in a rude or angry manner under such circumstances as to create in the mind of the party alleging the assault a well-founded (5) apprehension or anticipation of (6) imminent battery, (7) coupled with the apparent present ability to effectuate the attempt, if not prevented.
	
		 -	Damage formally, legally is intrusion to person
		-	Even if there’s no physical harm there may be some harm to person.
		-	No actual damages need to be proved.

D.  False Imprisonment

	Rule
1. False imprisonment is the direct, intentional restraint of one person of the physical liberty of another without adequate legal justification.
	=>	If plaintiff knows of a reasonable means of escape, he is not falsely imprisoned.
	=>	Regardless of the unreasonableness of the arrest, no action for false imprisonment will lie if the plaintiff actually committed the crime.
2. False imprisonment is not suffered unless the restrained individual knows he is being confined or else is physically harmed by it.
	=>	Consciousness at the time of confinement and subsequent recollection are two different things.  
	
E.  Intentional Infliction of Emotional Distress
	
	Rule
1. One, who, by extreme and outrageous conduct intentionally causes severe emotional distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm.
2. An intention to cause severe emotional distress exists when the act is done for the purpose of causing the distress or with knowledge on the part of the actor that severe emotional distress is substantially certain to be produced by his conduct.
				=>	Mere insults, indignities, threats, and annoyances are generally not enough… they must be severe.
				=>	Restatement comment says that conduct must so outrageous “as to go beyond all possible bounds of decency and to be regarded as atrocious, and utterly intolerable in a civilized community.
				=> 	Conduct may be more than words.  Acts may suffice, such as beatings.
		-	Most jurisdictions require that defendant be aware that plaintiff is present in order to be liable for intentional infliction of emotional distress.

F.  Trespass to Land

	Rule
		-	Trespass of land applies when an intrusion upon one’s land interferes with the right to exclusive possession of property.
				=>	HOWEVER, if intrusion is to the use and enjoyment of property the law of nuisance applies.
				=>	When airborne particles are transitory or quickly dissipate, they do not interfere with a property owner’s possessory rights.  But when the particles or substance accumulates on the land and does not pass away, then a trespass has occurred. 
		
		Case Notes
			Airspace – only have possessory interest in air immediately adjacent to land
Tunnels/Mines – split, most states hold it is trespass to tunnel/mine under another’s land w/o consent, but mining states allow you to follow ore veins wherever they lead, as long as it is unbroken.

G.  Trespass to Chattels

	Rule
		-	One who, without consensual or other privilege to do so, uses or otherwise intentionally intermeddles with a chattel, which is in possession of another, is liable for a trespass to such person if, (a) the chattel is impaired as to its condition, quality or value, or (b) the possessor is deprived of the use of the chattel for a substantial time, or (c) bodily harm is thereby caused to the possessor or harm is caused to some person or thing in which the possessor has a legally protected interest.

F.  Conversion

1. Nature
	Rule
	-	Intentional exercise of control over another person’s property that interferes with the owner’s use
	-	Restatement Rule:   Conversion is the intentional exercise of dominion or control over a chattel which so seriously interferes with the right of another to control it that the actor may justly be required to pay the other the full value of the chattel.

	Differentiating Conversion and Trespass
-	Theory of Trespass to Chattels
		=>	Plaintiff remained owner of the chattel, with possession merely interrupted or interfered with, so that when the chattel was retuned, the owner had to accept it and recovery was limited to damages to the chattel, or to reimbursement for the time it was missing.
-	Theory of Conversion
		=>	Defendant, by “converting” the chattel into his own use, had appropriated plaintiff’s property, for which he was required to make compensation – generally computed as market value at the time and place of conversion.  Defendant would not have the opportunity to return the chattel and pay damages.
=>	By conversion, defendant has in some way treated the goods as if they were his own, so that the plaintiff can properly ask the court to decree a forced sale of the property from the rightful possessor.
		=>	Distinctive feature of conversion are measure of damages.
		=>	Do not need to show actual damage done onto the chattel as in trespass.

	Notes on Conversion
-	Not a trespassory tort.
		=> 	Transferred intent does not apply.
-	If one buys stolen property, he can be guilty of conversion.
		-	You have to have substantial certainty that the product was stolen though
-	Conversion may occur when one who is authorized to use a chattel uses it in a manner exceeding the authorization.

	Ideas and Information
		-	General Rule:  These are not subject to legal protection
		-	Exceptions:
				1.	Where information is gathered and arranged at some cost and sold as a commodity.  
				2.	Information is the product of labor and inventive genius.  (Literary property or scientific genius)
				3.	Instruments of fair and effective commercial competition (plans for the conduct of commerce)
	
	Tests for Conversion (Restatement provides some tests for determining the seriousness of interference and whether actor should pay full value of converted item)
		-	Extent and duration of actor’s exercise of dominion or control
		-	Actor’s intent to assert a right in fact inconsistent with the other’s right of control
		-	Actor’s good faith
		-	Extent and duration of the resulting interference with other’s right of control
		-	Harm done to the chattel
		-	Inconvenience and expense caused to the other 

	Common ways in which an actor may convert a chattel (apply tests and analysis of law, though)
		-	Acquiring possession of it (stealing)
		-	Damaging or altering it (intentionally running over an animal and killing it)
		-	Using it
		-	Receiving it (obtaining possession after a purchase from a thief)
		-	Disposing of it (wrongful sale of chattel
		-	Improperly delivering it (and it gets lost as a result)
		-	Refusal to surrender

2. Innocent Conversion
Rule
			-	An individual may be subject to liability for conversion although he was not subjectively at fault in, commonly, one of two ways:
					1.	Defendant purchases good from a thief, unbeknownst to him.
					2.	Defendant affects the chattel in a manner inconsistent with true owner’s possession.
			=>	In both cases it doesn’t matter that it was purchased in good faith.
	3.	Necessity of Demand; Return of Chattel (p. 87)
			Demand
				=> 	In most states a conversion occurs as soon as the defendant takes control over the goods.  In these states, there may be a separate act of conversion for an initial taking of possession and for a later refusal to return on demand, and the owner can elect between them.
			Return
				=>	When a converter offers to return the converted goods and owner accepts, the return does not bar the action for conversion, but it must be taken into account to reduce the damages recovered.
				-	When conversion is innocent one committed under honest mistake, the court may require the plaintiff to take back the goods and credit the defendant with their value.  (some jurisdictions; not absolute even in them though) 
				-	Payment for chattel’s value by converter precludes further recovery
	4.	Damages (p. 88)
			-	Measure of damages is value of the property converted; usually this is market value (of the time and place converted).
	5.	What May Be Converted (p. 89)
			-	Land is not included
			-	Intangible rights often are, though. 
	6.	Who May Maintain the Action (p. 90)
			-	Anyone in possession of a chattel at the time of conversion can maintain an action for it.  So, a converter may recover from another converter.

Chapter 3: Privileges

A.  Consent

	Rule
· If you consent to an intentional tort, then you’re absolutely barred from recovery
· If plaintiff’s behavior is such as to indicate consent on her part, he was justified by his act, whatever her unexpressed feelings may have been.
· In determining whether she consented, he could be guided only by her overt acts and the manifestations of her feelings.

Sports (+ other recreation activities?)
	-	What do you reasonably consent to?  What is part of the accepted customs of the game?  What are the rules of the game?  What’s the punishment for violating them?
	Doctors/Surgeons/Physicians
		-	Doctors may act in the absence of express consent if (1) the patient is unable to give consent (ie. unconscious, intoxicated, mentally ill, incompetent); there is a risk of serious bodily harm if treatment is delayed; (3) a reasonable person would consent to treatment under the circumstances; and (4) the physician has no reason to believe this patient would refuse treatment under the circumstances.
	Informed Consent
		-	A physician or surgeon is required to disclose to the patient the risks of proposed medical or surgical treatment.  If he does not do so, he may be liable when injury results from the treatment.
	
B.  Self-Defense
	
	Rule
		1.	Everyone has a privilege to use reasonable force to defend himself against a threatened battery by another.
		2.	Privilege exists when one reasonably believes that the force is necessary to protect himself against battery, even though there is in fact no necessity.
				=> Mistake will protect actor as long as it’s reasonable.
	Retaliation
		-	Privilege is one of defense against threatened battery, and not one of retaliation.  When the battery is no longer threatened, the privilege terminates; and thereafter the original victim himself becomes liable for battery.
				=>	Once an individual retreats, he has a right of self-defense against the person he initially threatened.
	Provocation
		-	Provocation does not justify battery.  Unless provocation is accompanied by threats, in which case privilege might apply.
	Differences in Characteristics
		-	Privilege is limited to use of force that reasonably appears to be necessary for protection.
				=>	Relative age, size, and strength are proper considerations, therefore.
	Retreat
		-	Majority of courts do not require an individual to retreat if he can.
	Third-Party Injury
		-	Probably no “transferred intent”
		-	Maybe negligence though

C.  Defense of Others

	Rule
		-	If another person is in danger and you assist, you are in effect exercising their right of self-defense
	Mistake
		-	If one intervenes and by mistake aids the aggressor, he is liable in certain jurisdictions.  In others, as long as the mistake was a reasonable one he may use reasonable force in intervening.

D.  Defense of Property

	Rule
		-	Privilege to defend property is limited to the use of force reasonably necessary to the situation.
				=>	When invasion is peaceful and occurs in the presence of possessor use of any force at all will be unreasonable unless a request has been made to depart.
		-	A possessor of land cannot do indirectly and by a mechanical device that, were he present, he could not do immediately and in person.
		-	Privilege to defend one’s land against an intruder is limited to unlawful intrusions. 

E.  Recovery of Property
	
	Rule
		-	An owner of chattel that was dispossessed of him may use reasonable force to repossess the property in situations where chattel was taken by force or fraud and where the pursuit of the wrongdoer was prompt upon discovery of dispossession so as to regard the recovery as a “defense” of his ownership.
		-	Storeowners have a privilege to detain people they reasonably suspect of shoplifting for a reasonable time.
				-	Privilege may extend to parking lot.
		-	Some states permit use of force upon reentry

F.  Necessity
	
· Narrow defense that primarily attaches to public authority.
· Necessity is not a defense to damage of private property by private actor trying to protect their own property– must compensate owner for loss.
· Incomplete privilege – you have a right to act, but you still have to pay
· Do not have a privilege for doing something which you have no interest in doing.

G.  Discipline
	
Schools
	-	Teachers can’t use excessive force.
	-	Discipline must be reasonable, student must know what they’re being punished for.
	Home
		-	Parents have a privilege to discipline as long as it’s reasonable.
		-	Usually also given to someone who is deemed to stand in the place of the parent.
		-	Restatement (p. 127) gives tests for reasonableness.

H.  Justification
	
	Morally justified or something.

Chapter 4: Negligence

A. Negligence Formula

1. Elements of Negligence
-	Duty
-	Breach of Duty
-	Causation
-	Proximate causation
-	Damages
 
Rule 
· One has a duty to act with reasonable, ordinary care under the circumstances.  Not doing so is a breach of one’s duty and constitutes negligent.  An omission to do something that an ordinarily prudent person does or doing something an ordinary prudent person wouldn’t do is negligent.
· If there is some probability of harm sufficiently serious that ordinary men would take precautions to avoid it, then failure to do so is negligence.
=>	B<PL
		-	If the burden of taking adequate precautions is less than the probability of injury times the effect of the injury, then the law ought to impose a duty.
-	Risk is unreasonable and act is negligent if the risk is of such magnitude as to outweigh what the law regards as the utility of the act or of the particular manner in which it is done.

			Cases
· Not negligent to leave something on the ground unless it is so intrinsically dangerous… Golf club not; slingshot might be.  (Lubitz v. Wells)
· Not negligent when pipes burst from extraordinarily unlikely freeze.  (Blyth v. Birmingham Waterworks)
· Test as respects foreseeability is not the balance of probabilities, but the existence, in the situation in hand, of some real likelihood of some damage and the likelihood is of such appreciable weight and moment as to induce, or which reasonably should induce, action to avoid it on the part of a person of a reasonably prudent mind.  (Gulf Refining Co. v. Williams)
· Negligent to not change bunghole cap
· Negligent not to lock a railroad turntable, which sliced off child’s foot.  (Chicago, B& Q.R. Co. v. Krayenbuhl)
· Municipalities cannot be required to protect long stretches of roadway with railings or guards capable of preventing an automobile, moving at a rapid rate, from leaving the road if the car be in any way deflected… Would prohibit the building of new roads and tend to the financial ruin of the countries undertaking to maintain the old ones.  (Davison v. Snohomish County)
· It is an insufficient precaution for a bargee to fasten barge to a pier and then leave; barge must have bargee aboard at all times.  (United States v. Carroll Towing Co.)

B. Standard of Care

1. Reasonably Prudent Person

				*Rule*
					-	Universal duty exists to undertake the ordinary care that a reasonably prudent person would under the circumstances.

	Derivative Rules
		-	Custom
			-	When proof of an accepted practice is accompanied by evidence that the defendant conformed to it, this may establish due care.  When proof of a customary practice is coupled with a showing that it was ignored, it may serve to establish liability.
			-	Must still determine reasonableness of practice under all the circumstances.
	-	Emergency
			-	Standard is:  “Did he act as a reasonable person would in an emergency?”
			-	In an emergency, not required to exercise unerring judgment.
			-	To qualify as an emergency, the event must be unforeseen, sudden and unexpected.
			-	If emergency is created by negligence of the actor, emergency doctrine doesn’t apply.
	-	Handicapped
			-	Must take precautions that the ordinary reasonable man would take if he were blind.
			-	Handicapped may use various reasonable techniques to perform functions.
			-	Courts are much less likely to take into consideration a mental illness than a physical disability.
					-	Addiction often falls into mental disability, though this is changing
	-	Intoxication
			-	Court refuse to classify intoxication as a physical disability when it is voluntary or negligent.
	-	Standard for Children
			-	General Rule:  Standard of care of children is what is reasonable to expect of a child of like age, intelligence, and experience.  (majority of jurisdictions)
			-	Rule of Adult Activities:  When the activity a child engages in is inherently dangerous, as in the operation of powerful mechanized vehicles, the child should be held to an adult standard of care.
	-	Mental Disability
			-	General Rule:  A person with foreknowledge of mental disability is held to standard of ordinary person.
							-	Exception:  (1) There must be an absence of notice or forewarning to the person that he may be suddenly subject to such a type of insanity or mental illness.  And (2) the effect of the mental illness or hallucination must be such as to affect the person’s ability to understand and appreciate the duty which rests upon him to drive his car with ordinary care or affect his ability to control his car in an ordinarily prudent manner.
							-	 Most jurisdictions don’t allow for mental disability of defendant

	Cases
		- 	Does not matter whether one has acted to the best of his judgment.
		-	If an occupier burns weeds so near the boundary of land that damage results to property of neighbor, he is liable to an action for the amount of injury, unless the accident were the result of a sudden blast that he couldn’t foresee.  (Vaughan v. Menlove)
					-	Duty existed to know the condition of those parts which are likely to become dangerous where the flaws or faults would be disclosed by reasonable inspection.  (Delair v. McAdoo)
						-	Man who drove car on tires that had been worn through to the inside lining acted negligently.
	-	Court held it was for jury to decide whether it was reasonable to not have shatter-proof glass in shower.  (Trimarco v. Klein)
	-	Emergency escapist not negligent when he jumped out of taxi with gunman pointing at him.  (Cordas v. Peerless Transportation)
	-	Blind man who didn’t use a cane wasn’t negligent because using other senses to navigate is better than not using senses.  (Roberts v. Louisiana)
	-	Kid who operated a snowmobile was held to adult standard.  (Robinson v. Lindsay)
	-	Woman who believed she had special relationship with God and that He would take over the direction of her life was found negligent because she had foreknowledge of her condition.  (Breunig v. American Family Ins. Co.)

2. Professional Standard

		Rule
			-	General Rule: One who engages in a business, occupation, or profession must exercise the requisite degree of learning, skill, and ability of that calling with reasonable and ordinary care.
					-	Standard is objective.  It does not vary by quantity of training or experience.
			-	Exception:  A specialist within a profession may be held to a greater standard than that of a general practitioner.
		
		Derivative Rules
			-	Fake Specialists
					-	One who holds himself out to be a specialist is going to be held to the standards of that specialist.
			-	Expert Testimony
					-	General Rule:  When the work involved is of a technical nature, and not a matter of “common knowledge,” a plaintiff must present expert testimony on the standard of care.
						-	A lay jury is not in a position to understand without assistance the nature of the work or the application of the standard of care to the work.
					-	Exception:  When the issue is so obvious that a lay person could see that the professional should have done something.
			-	Pro Bono
					-	Standard is still the same.
			-	Educational Malpractice
					-	Courts generally have rejected arguments for educational malpractice.
			-	Attorneys
					-	An attorney who acts in good faith is not answerable for an error of judgment in a point of law that has not been settled by a court of last resort in his State and on which reasonable doubt may be entertained.
					-	An attorney is answerable in damages for any loss that proximately results from a want of that degree of knowledge and skill ordinarily possessed by others of his profession similarly situated, or from the omission to use reasonable care and diligence, or from the failure to exercise his best judgment in good faith.
			-	Custom in Profession
					=>	It is not enough that an expert witness testify that he would not personally follow the defendant’s practice.  He must also testify that the practice did not conform with the standard of care of ordinary member of the profession.
					=>	For the professions in general, evidence as to customary practice is admissible and may prove very influential; for medical profession in particular, it is usually requisite that in order for plaintiff to recover, defendant’s conduct must have deviated from recognized medical practice.
			-	Geographic Variations
					-	As to nationally board certified physicians, hospitals, medical laboratories, and other health care providers, the standard of care is to be measured by the national standard.
					=>	Locality Rule:  Test is of a “similar community in similar circumstances.”
						=>	Rule is peculiar to medical malpractice.
						=>	Standard of care does not focus on locality but uses it as one of the factors to be considered, along with advances in profession, availability of facilities, and whether health care provider was specialist or general practitioner.
			-	Informed Consent
					-	General Rule
							-	Physician has a duty to inform a patient of his options and their attendant risks.  If a physician breaches this duty, patient’s consent is defective, and physician is responsible for the consequences.
							-	Physician’s communications must be measured by patient’s need to know enough to enable him to make an intelligent choice.
								=>	Full disclosure of all material risks incident to treatment.
								=>	A risk is material if it would be likely to affect patient’s decision.
								=>	Physician must disclose personal interests unrelated to the patient’s health, whether research or economic, that may affect his medical judgment.
					-	Exceptions
							-	No need to disclose risks that either ought to be known by everyone or are already known by the patient.
							-	Where full disclosure would be detrimental to a patient’s total care.
								=>	Ex: Where it would alarm an emotionally upset or apprehensive patient.
							-	Emergency and patient is in no condition to determine for himself whether treatment should be administered.
					-	Causation
							-	Plaintiff must prove that it would have declined the proposed treatment if it had known of the undisclosed potential consequences.
					-	Injury
							-	Risk must actually materialize and plaintiff must have been injured as a result of submitting to the treatment.
							-	Absent occurrence of the undisclosed risk, a physician’s failure to reveal its possibility is not actionable.
					 -	Alternative Rule in Different Jurisdictions
							-	What a reasonable physician would disclose.

		Cases
			-	Pilot held to standard of pilots, not those of equivalent experience and training.  (Heath v. Swift Wings)
			-	Where expert did not testify as to standard of care within profession, there was not sufficient evidence to hold that professional had deviated from standard of care.  (Boyce v. Brown)
			-	Where a doctor practiced in DC, was nationally certified and held itself out to the medical community as such, standard of care was to be measured by national standard.  (Morrison v. MacNamara)
			- 	Where a doctor did not disclose that he was using someone’s cells as a basis for his research, he had not disclosed all material facts and consent was not informed as a result.

3. Aggravated Negligence
· Most degrees of negligence have been wiped out
· Recklessness is still relevant in some places, particularly jurisdictions with contributory negligence.
· Mostly still relevant in assigning punitive damages.

C.  Rules of Law

Stop, Look, and Listen Rule

	-	In nearly all jurisdictions, it is usually still negligence as a matter of law not to look and listen when approaching a known railroad crossing, and not to slow down or even stop when obstructed vision or something else in the situation calls for it.
	-	However, Supreme Court has ruled that it isn’t necessarily the case that someone who doesn’t stop, look, and listen has been negligent.  (Pokora v. Wabash)

D. Violation of Statute

1. Applicability of Statute
	
			Rule
1. A violation of a statute or regulation constitutes negligence per se when the (1) violation is the proximate cause of the injury to (2) a member of the class of persons intended to be protected by the legislation and (3) when the harm is of the kind which the statute or regulation was enacted to prevent.
2. Court must determine whether importation of statute is appropriate.
Tests of Appropriateness (among other possible ones)
1. Whether the statute clearly defines the prohibited conduct.
-	Statute that involves difficult judgment calls arguably does not clearly define prohibited conduct.
							2.	Whether the statute would create liability without fault
									-	Statute that requires “knowing” failure to do something contains fault.
							3.	Whether negligence per se would impose ruinous liability disproportionate to the seriousness of the defendant’s conduct.
									-	Legislative intent to penalize non-reporters less harshly weighs against importing law.
							4.	Whether the injury resulted directly or indirectly from the violation of the statute.
							5.	How other jurisdictions have decided.
									-	Court doesn’t like importing statutes that punish failure to act.  Generally don’t jive with common law.  (Perry v. S.N. & S.N. … the rape at day care center)
3. Injury must have direct and proximate connection with the violation of the statute before liability will be held to exist.
		-	Intervening acts or special circumstances may break the chain of causation unless at the time of the negligence, the act might reasonably have been foreseen.  (Ney v. Yellow Cab Co.)
		-	Violation of statute in most states is prima facie evidence of negligence, which, in itself, does not create liability.

			Cases
· Bartender had acted negligently per se by serving alcohol to an already intoxicated individual who got in a fight afterwards, when a statute said that it intended “to prevent recurrence of abuses associated with saloons or resorts for the consumption of alcohol.”  (Stachniewicz v. Mar-Cam Corp.)
· Not removing the keys to one’s car could be negligence per se when it violated a statute that required car drivers to remove the keys and turn off the ignition, as long as intervening cause wasn’t foreseeable.  Dissenting judge said that the theft wasn’t foreseeable.
· Violation of mandatory reporting statute for rape did not constitute negligence per se because it would impose immense potential liability under an ill-defined standard on a broad class of individuals whose relationship to the abuse was extremely indirect.  (Perry v. S.N. and S.N.)
· Most courts have refused to use licensing statutes to establish the standard of care.

	2.	Effect of Statute
			Rule
· When a statute applies, an unexcused violation of the statute is generally considered “negligence per se”
						-	Rebuttable presumption => establishes prima facie case for plaintiff.  Defendant has burden of proof to evince that violation of law was reasonable.
-	This is majority rule; a minority holds that a violation is only evidence of negligence.
			Excusability
· When an individual violates an applicable penal statute, it establishes a prima facie case of negligence from which the accused party may defend itself by establishing a legally sufficient excuse, whose sufficiency is to be determined by the jury.
· If excuse does exist, the appropriate standard of care then becomes that established by the common law.
· A violation is excused when
	a.	the violation is reasonable because of the actor’s incapacity
	b.	he neither knows nor should know of the occasion for his compliance
	c.	he is unable after reasonable diligence or care to comply
	d.	he is confronted by an emergency not due to his own misconduct
	e.	compliance would involve a greater risk of harm to the actor or to others.
	Note: this list is not exclusive or exhaustive.

			Cases
· Nurse who traveled across a well-used pedestrian snowpath instead of using sidewalk was not negligent per se because it would have involved more danger to use the sidewalk.  (Zeni v. Anderson)

E. Proof of Negligence

1. Circumstantial Evidence

Banana Peel Requirements
	-	Plaintiff has the burden to prove the following:
			a.	Defendant had actual or constructive knowledge of a condition on the premises
			b.	The condition posed an unreasonable risk of harm
			c.	Defendant did not exercise reasonable care to reduce or to eliminate the risk
			d.	Defendant’s failure to use such care proximately caused her injuries. 
			 


Cases
			-	Plaintiff need not show actual knowledge where evidence suggests that the dangerous condition was present for a sufficient period of time to charge the owner with constructive knowledge of its existence.  
					-	Knowledge may be shown by circumstantial evidence.
					-	Question of fact is whether the defective condition existed long enough so that it would have been discovered and remedied by an owner in the exercise of ordinary care.
			-	If plaintiff can show inspection was not made within a particular period of time prior to an accident, they may raise an inference the condition did exist long enough for the owner to have discovered it.
			-	When the operating conditions of a proprietor are such that dangerous conditions are continuous or easily foreseeable, the logical basis for the notice requirement dissolves.  Actual or constructive notice of the specific condition need not be proved.  (as in the pizza on wax paper case)
			-	An old, mashed-up banana peel might permit the inference that the banana peel had been on the ground a long time and that if cleaning people had used reasonable care in performing their job, they would have discovered it.
			-	Whether a dangerous condition has existed long enough for a reasonably prudent person to have discovered it is a question of fact.
			-	Evidence that puddle of milk could have been on the floor for as long as two hours though “it would have been hard to be on the floor for greater than 15- 30 minutes” sufficed
· Banana which was flattened, black, and gritty permitted inference that it had been there too long.  (Anjou v. Boston Elevated Railway Co.)
· Dark brown banana, which was sticky around the edges, and that had sand and dirt on it was not enough allow jury to infer negligence where it had been on the floor where there was dirt on the floor and where at longest floor may not have been swept for 35 minutes.  (Joye v. Great Atlantic and Pacific Tea Co.)
	
2. Res Ipsa Loquitur

Effects
			-	Three possible effects of finding of res ipsa loquitur
					1.	Warrants an inference of negligence which the jury may draw or not.  (most common case)
					2.	Raises a presumption of negligence which requires the jury to find negligence if defendant does not produce evidence sufficient to rebut the presumption
					3.	It not only raises such a presumption, but also shifts the ultimate burden of proof to defendant and requires him to prove by a preponderance of all the evidence that the injury was not caused by his negligence.

Rule
			-	For res ipsa loquitur to apply, plaintiff must prove:
					1.	That there was an accident
					2.	That the thing or instrumentality which caused the accident was at the time of and prior thereto under the exclusive control and management of the defendant; and 
							-	Entire groups may be permissible if they had exclusive control.  (Ybarra)
							-	Do not necessarily need to perfectly identify injury-causing instrumentality.
					3.	That the accident was such that in the ordinary course of events, the accident would not have happened unless someone had been negligent.

		Exception
			-	Where an individual receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.  (Ybarra v. Spangard)
			-	Where issue is one of technical knowledge, some courts restrict res ipsa loquitur in the absence of expert testimony.

		Cases
			-	Res ipsa loquitur doesn’t apply to hotel furniture case where furniture was under exclusive control of third party.
			-	Car leaving a highway is generally enough to make out a case for res ipsa loquitur.


Chapter 5: Causation in Fact

A.  Sine Qua Non

	Rule
- 	Must be a “but-for” cause.
			=>	The “but-for” test applies to all negligence cases except those involving concurrent, independent causes, where the “substantial factor” test should be applied.

B.  Proof of Causation	
	Rule 
1. In cases that don’t involve an intervening cause, proof of causation is satisfied by proof that a party’s conduct was a cause-in-fact of the damage alleged.
=>	Conduct is a cause-in-fact if the event would not have occurred but for that conduct.
	2.	General Rule: Plaintiff needs to show that the thing “more likely than not” caused the harm (or show that it did by a preponderance of the evidence.)  (Daubert … Benedictin case where it wasn’t certain that it doubled likelihood of harm)
	3.	Minority Rule: In certain jurisdictions, courts may allow jury to consider whether it is a “substantial factor” in bringing about the harm or whether there was a “reasonable probability” that it caused the harm.  (Herskovits … increased harm by 14 percentage points when patient had “less than 50 percent chance of living”)

Derivative Rule
· Admissibility of Expert Evidence/Testimony (Two-Part Test)
1. Court must determine that the expert’s testimony reflects scientific knowledge, that they are “derived by the scientific method,” and that their work product amounts to “good science.”
=>	Tests (not exclusive)
1. Whether the theory or technique employed is generally accepted within the scientific community. 
2. Whether it has been subjected to peer review and publication.
3. Whether it can be and has been tested.
4. Whether the known potential rate of error is acceptable.
5. Whether experts are proposing to testify about matters growing naturally and directly out of research they have conducted independent of the litigation, or whether they have developed the opinions expressly for the purposes of testifying. 
=> If not Test 5, then try Test 2.
		-	Test 2 is a significant indication that it at least meets the minimal criteria of good science.
=> If Test 5 & Test 2 both fail, then …
		-	Experts must explain precisely how they went about reaching their conclusions and point to an objective, reputed source to show that they have followed a scientific method that is practiced by at least a recognized minority of scientists in their field.  (Court of Appeals in Daubert on remand).
=> Bald assurances of validity are not sufficient
2. Proposed expert testimony must logically advance a material aspect of the proposing party’s case.

	Cases
· Possibility of cause is not permissible as in a case where one expert says there’s a 1/100 chance possibility that cancer is caused by cuts and another says there’s no way it’s caused by cuts.  (Kramer Service, Inc v. Wilkins) 
· When doctor’s failure to diagnose cancer on first visit proximate caused a 14 percentage point reduction in chance of survival from 39 percent to 25 percent, court permitted jury to consider whether it proximately caused death.  No majority opinion.  Minority said to consider reduced chance of survival.  (Herskovits)
· When expert testimony did not establish that it was more likely than not that drug caused birth defects, court would not allow jury to consider the evidence.  (Daubert)

C.  Concurrent Causes

	Rule
· Where there are separate, independent acts of negligence that combine to cause an injury defendant is liable if it is a material or substantial element in causing plaintiff’s damage.
	-	Applies where there are two “but-for” causes or none at all.
		-	The “but-for” test applies to all negligence cases except those involving concurrent, independent causes, where the “substantial factor” test should be applied?
	=> 	Concurrent causes don’t have to be at the exact same time.  (case where horse fell in two adjacent ditches and broke his leg and wagon as result)
		-	Joint and several liability applies in these cases.

	Types of Concurrent Causes
1. Actors knowingly join in the performance of the tortious act
2. Actors fail to perform a common duty owed to the plaintiff
3. Special relationship between parties (master-servant or joint entrepreneurs)
4. Although there is no concerted action, nevertheless the independent acts of several actors concur to produce indivisible harmful consequences. 

	Cases
· Where a car parked without lights in the middle of a road that plaintiff saw early enough to turn away from it was hit, both are fully liable for entire result.  (Hill v. Edmonds)
· Where two fires combined and burn down someone’s house, those who caused both of the fires are jointly and severally liable. (Anderson)


D.	Problems in Determining Which Party Caused the Harm

		Rule
			-	When two parties are negligent and the negligence of only one of them could have caused the injury, where it cannot be identified whose negligence caused the injury, both are fully liable.
					=>	Burden of proof is shifted to defendants to prove their negligence was not the cause.
					=>	Joint and several liability
					=> 	Doesn’t need to be more likely than not that either caused the harm.  Here it was 50% each.
		
		Cases
· Where two people negligently shot in the direction of a third and one of them hit him in the eye, both were liable unless either could prove he wasn’t the cause.  (Summers v. Tice).

		Derivative Rule
			-	Industry-Wide Liability
					Option 1 
						-	Where defendants adhere to an industry-wide standard which has the effect of producing a harm and plaintiff cannot identify which manufacturer’s product caused the harm, plaintiff can recover from some or all defendants depending on jurisdiction.  (applies in six states)
					Option 2
						-	Plaintiff must prove the identity of the tortfeasor in order to recover.  (applies in 	5 states) 
			
					Cases
						-	All DES manufacturers responsible for their market share of product in California.  (Sindell v. Abbott Labs)


Chapter 6: Proximate Cause

· Proximate cause concerns a determination of whether legal liability should be imposed where cause in fact has been established.
· Ordinarily a question of fact for the jury.  

A. Unforeseeable Consequences

	Tests suggesting Proximity
		-	Foreseeable
				=>	What the prudent man would reasonably foresee as consequence of his actions.
				=> 	Courts often distinguish between unforeseeability of the result and unforeseeability of the manner in which the result came about.  The latter generally won’t relieve defendant of responsibility.
				=>	In this analysis, Andrews says you have a duty to all society and you are liable for breach of that duty whenever your breach of that duty proximately causes harm to another.  If it was a foreseeable consequence of your act, it was likely the proximate cause.
				=>	Alternative analysis is that of duty.  Cardozo says that you only owe a duty to those for whom your act is risky/those within the sphere of risk of your act.
		-	Direct 
		-	Traceable
		-	Near in time, space
		-	Not too attenuated
		-	Within “scope/zone of risk” of the act
	Tests suggesting Not a Proximate Cause
		-	Unforeseeable
		-	Indirect
		-	Intervening causes
		-	Remote in time, space
		-	Attenuated
		-	Outside of “scope/zone of risk” of the act
	Tests that Blur the Line
		-	Suicide
		-	Fairness
		-	Public Policy

	Primary Considerations: Foreseeability, Risk, Fairness

	“Rule”
		-	Sequence of Events
				-	“Consequences which follow in unbroken sequence, without an intervening efficient cause, from the original negligent act are natural and proximate.”  (from note of Polemis, which says it has had considerable support in the US… found in Yun, too)
				Case
					-	Where a plank fell and caused a spark which ignited petroleum vapor and which caused a fire, court held that it was immaterial that the spark could not have been reasonably anticipated because it was directly traceable, and not a result of independent forces.  (Polemis)
		-	Foreseeability	
				-	The area within which liability is imposed is that which is within the circle of reasonable foreseeability.  (Wagon Mound 1 & 2 => court says this rule is the underlying premise of many decisions)
				-	Irrelevant if foreseeable damage was only likely to occur in very exceptional cases if court imposed a duty to prevent it.  (Wagon Mound 2)
				Case
					-	Where engineer discharged oil into water and did not stop it and then a cotton ball sitting in the puddle of oil caught on fire and burned something down, place was found liable
	Derivative Rules
		-	Spreading Fires
				Option 1: The “New York Rule”
					-	In a fire that goes from A-B-C-…-Z, New York courts draw line at first adjoining landowner.  Only B recovers.
				Option 2.  (Kansas Rule)
					-	At the other extreme is a Kansas precedent where a railroad company was held liable for damages 4 miles down the road from the fire.
		-	Egg-Shell Skull Rule
				1.	A plaintiff must take the defendant in the physical condition that he finds him.
						=>	Applied in all jurisdictions
 				2.	In certain jurisdictions, doctrine is limited to pre-existing physical conditions, and does not allow for damages resulting from a fragile psyche.
				Case:  Bodybuilder’s latent schizophrenia surfaces as a result of accident; court allowed him to recover for psychological damages.  (Bartolone)

B.  Intervening Causes
			
	Where the acts of a third person intervene between the defendant’s conduct and the plaintiff’s injury, the causal connection is not automatically severed.  

	Rule
		General Rule
			-	If intervening act of a third party is a normal or foreseeable consequence of the situation, it may be a superseding cause.
		Exception
			-	An intervening act may not serve as a superseding cause, and relieve an actor of responsibility, where the risk of the intervening act occurring is the very same risk which renders the actor negligent.
				Case:  Was not a superseding cause where a car came into an unprotected excavation site, because negligent act was failure to protect site from negligently driven cars. (Derdiarian)
	
	Intervening Criminal Acts
		-	General Rule:  Intervening criminal conduct is not to be anticipated.
				-	Malicious and intentional acts might also be unforeseeable sometimes.
				-	But just do the foreseeability analysis.
		-	Exception:  In certain jurisdictions, it doesn’t matter that it was criminal.  It may have still been foreseeable and thus would not cut off liability.
	Suicide
		-	General Rule:  Suicide is an intervening, superseding cause that cuts off liability because it is a rational act.
		-	Exception:  In some states, if the commission of suicide is made in a state of mind resulting directly from the accident (ie. if decedent acted on irresistible impulse or was unaware of what he was doing), then it is not a superseding cause.
	Rescue Doctrine
		-	The injured rescuer may sue the party which caused the danger requiring the rescue in the first place.

C.  Public Policy

	Social Hosts and Drunk Drivers
		-	Historically, liability wasn’t imposed on social hosts because of proximate cause liability.  Argument is that the intervening, superseding cause is drunkard’s decision to get drunk and drive.
		-	In NJ social host case (Kelly v. Gwinnell), majority weighs certain policy considerations more strongly than others and than the intervening cause aspect.

	DES causes damage to granddaughter
		-	Court refuses to recognize injuries that occur to someone before they are conceived.

Chapter 7: Joint Tortfeasors

A.  Liability and Joinder of Defendants

	Rule
· General Rule:  Wrongdoers acting in concert are each liable for harm to a third person arising from the tortious conduct of the other, because he has induced and encouraged the tort.

	Derivative Rules
· Joint and Several Liability
-	Means that each defendant is liable for the whole injury either together or individually
-	Applies in Three Situations
		1.	Acted in concert
		2.	Failed to perform a common duty
		3.	Caused a single indivisible harm
				-	Doesn’t always apply in jurisdictions with comparative fault; alternative is several liability => can get money based on proportion of fault.
	
· Satisfaction
	1.	Plaintiff may only get one satisfaction for injury, either cumulatively from everyone or from one.
	2.	Any partial satisfaction of the claim must be credited to the other parties who are also liable.
			-	All states provide for some type of credit against the judgment for partial satisfaction by a joint tortfeasor.
			-	Judgment is either reduced dollar by dollar or on a percentage basis or as a percentage of the comparative fault.
			-	Usually if plaintiff makes a good bargain, he gets to keep windfall.  If he makes bad one, he doesn’t.  Sometimes court won’t allow him to keep the greater shit.

	-	Covenant and Release 
			-	Release is a surrender of the plaintiff’s claim which may be for only partial compensation or for no compensation at all.
			-	Covenant is an agreement not to enforce cause of action against one or more defendants
					-	If someone tries to sue after covenant is agreed to, can counterclaim for breach of covenant
			-	Treatments of Covenants and Releases
					1.	Some states distinguish between a release and a covenant not to sue, and hold that the release necessarily releases other tortfeasors, but the covenant does not unless full compensation has been paid.
					2.	Some states hold that a release with express reservation of rights against other tortfeasors is to be treated as a covenant to sue, regardless of the words of the release.
					3.	Some states hold that even a release without such reservation does not release other tortfeasors unless it shows an intention to do so or full compensation has been paid.
					4.	Some states hold that a release with an express reservation of rights against other tortfeasors does not release them.
					5.	Some courts will still enforce a “general release” (“any and all other persons who are or may be liable for injuries arising out of said accident”) even in favor of joint tortfeasors who did not participate in the settlement agreement that generated the release.
		
· Mary Carter Agreements
			Elements
	1.	Plaintiff enters into a settlement agreement with one defendant and goes to trial against the remaining defendants.
	2.	Settling defendant, who remains a party, guarantees the plaintiff a minimum payment, which may be offset in whole or in part by an excess judgment recovered at trial.
	3.	Generally, they require the settling defendant to participate in the trial on the plaintiff’s behalf.
	4.	Usually defendant agrees to pay between a minimum and a maximum.
Legality
	-	Most jurisdictions allow Mary Carter agreements with some of the safeguards below.
	-	Exceptions: Some jurisdictions don’t allow them.
Safeguards
	-	Give same number of peremptory challenges to the adversaries (taking into account those that the defendant whose allegiances have switched).
	-	Tell jury ahead of time what the agreement is and what the effects are.
	
· Contribution
-	Contribution is where, when there are joint tortfeasors, one of them can bring another into the law suit (and/or a separate one afterwards?).
-	When a tort is committed by the concurrent negligence of two or more persons who are not intentional wrongdoers, contribution may be enforce
-	Contribution is generally not permitted among intentional wrongdoers.
-	Contribution does not apply to states without joint and several liability.
-	In most states, non-immune tortfeasors may not seek contribution or indemnity from those who are immune.  (Liable tortfeasor could not bring husband or wife into action).
-	A settling defendant is protected from contribution as long as it is made in good faith.  (majority rule)
		-	Some jurisdictions permit the nonsettling defendant to seek contribution from the settling defendant.  (minority)

	-	Indemnification
			-	Indemnity applies to cases of vicarious liability.
			-	A vicariously liable party, who is without fault, can recover from the wrongdoer the amount of his loss, including reasonable attorney’s fees.
			-	Indemnity allows a party to recover entire amount from culpable party.
			-	Right to indemnity can arise through agreement.

· Apportionment of Damages
-	Concurrent Tortfeasors (Distinct and Separate Injuries)
		-	Where independent concurring acts cause distinct and separate injuries to the plaintiff, or where some reasonable means of apportioning the damages is evident, the courts generally will apportion damages according to liability.
-	Concurrent Tortfeasors (Single, Indivisible Injury)
		1.	Where the injury itself is indivisible, the judge or jury must determine whether or not it is practicable to apportion the harm among the tortfeasors.
		2.	If not, the entire liability may be imposed upon one (or several) tortfeasors.
			=>  Examples of indivisible injuries
					a.	“Theoretically indivisible”:  Death or total destruction of building
					b.	“Practically indivisible”:  Pollution of river by multiple factories
-	Successive Tortfeasors (Unrelated Accidents)
		-	Plaintiff has burden of proving what damages it suffered in the first accident and defendants can’t be held responsible for a second independent accident.  
-	Successive Tortfeasors (Related Accidents)
		-	Where aggravation of injury is directly related to accident, first tortfeasor is liable for all injuries directly resulting from it.  Subsequent tortfeasors are liable for specific injuries.
		-	Alleviating Harm Caused by Defendant
			-	General Rule:  Usually original plaintiff is liable for aggravation to injury caused when injuries were being treated.  (ie. defendant still liable when doctor negligently aggravates injury in surgery or when rescue helicopter crashes and injured party dies)
		-	Exception:  If the intervening negligence is so unusual, the court may hold it to be superseding cause.  (ie. hospital mistakenly operates on wrong patient) 
		-	Second Injury Caused by Weakened Condition Resulting from First Injury
				-	General Rule:  Plaintiff can recover from original defendant for second injury
				-	Factors used in determining Exception:  Length of time between accidents, location and nature of the second injury, reasonableness of plaintiff’s conduct, and character of the second accident.
	


Chapter 8: Duty of Care

General Duty: Whenever an individual takes an affirmative action that he should reasonably foresee could involve an unreasonable risk of harm to others, he is under a duty to them to exercise the care of a reasonable person as to what he does or does not do.

A. Privity of Contract

	Rule
· General Rule:  Duty exists for the manufacturer or repairer of a product to all those who are foreseeably at risk by exposure or use of a defective product.  Privity of contract is not required.
	Cases: 	-	Macpherson v. Buick Case => duty extended to end-user of product
			-	Water company case => duty didn’t extend to citizen
	
· Exception:  Privity of contract still exists in many professional relationships, particularly in attorney-client relationships.  An attorney’s only duty is to its client.
Case:  Attorneys who improperly conducted an auction to sell property owed only a duty to its clients; not the highest bidders.

B. Failure to Act
	
	Rule
		-	General Rule
		-	The law generally does not impose an obligation to affirmatively act.
		-	Exceptional Situations:
				1.	Defendant stands in a special relation to the plaintiff that requires him to exercise affirmative care to protect him against the conduct of the third person.
							=>	Carrier may have duty to prevent attack on passenger
				2.	Defendant stands in a special relation to the third person that gives him a power of control over that person’s actions.  He is thus required to use reasonable care to exercise that control to prevent the third person from injuring the plaintiff.
					=>  Parent-child, employer-employee, etc. must prevent child or employee from doing bad things.
		-	Defendant is ONLY liable for failure to exercise the care of a reasonable person under the circumstances.
		-	Tests for Imposing Affirmative Duty (also… B<PL)
				-	Actions may be relatively easily corrected
				-	Harm sought to be prevented is serious
				-	If duty is reasonable under the totality of the circumstances

-	Purely Moral Obligations/Duty
		-	General Rule:  The law generally does not impose an obligation to affirmatively act.  (With purely moral obligations the law does not deal.) 
		-	Exception 1:  When injury resulted from the use of an instrumentality under control of the defendant.
		-	Exception 2: When one injured is helpless or in situation of peril and potential savior is invitor or master
			-	NOT CLEAR if both Exceptions 1 & 2 must apply!
	-	Exception 3:  Duty to act exists whenever the defendant assumes a responsibility to act and such undertaking increases the risk of harm or is relied upon by the plaintiff to his detriment.
			-	Although you could argue that they may have negligently done it and but-for the negligence they would have been saved.
	-	Exception 4:  Special Relationships that often/may require assistance: 
			-	Employer-employee; Master-servant; Carrier-passenger; Innkeeper-guest; Parent-child; Husband-wife; Negligent-injured; Temporary legal custodian and his charge (ie. prison guard-prisoner)
			-	Innocent person who non-negligently creates dangerous condition has duty to take reasonable precautions against injury to persons using it
			-	Hit-and-run driver must stop and give aid
			-	Maybe more!!
	
· Psychiatrist’s/(Psychotherapists) Duty
		-	General Rule:  There is a general privilege of confidentiality in the communications between patient and psychotherapist.
		-	Exception:  There is no privilege if the psychotherapist has reasonable cause to believe that the patient is in such mental or emotional condition as to be dangerous to himself or to the person or property of another and that disclosure of the communication is necessary to prevent the threatened danger. 
				-	Elements: (1) Particularized knowledge and (2) special relationship.

C. Pure Economic Loss
		
		Definition
			-	Pure economic loss arises when a person suffers pecuniary loss not consequent upon injury to his person or property.
		Rule
			-	No liability for purely economic loss; there must be physical impact on person, property, or proprietary interest (proprietary interest can be fish in sea to fishermen).

D.  Emotional Distress
	
	Rule
1. Injury to Plaintiff:  When emotional distress accompanies a physical injury proximately caused by negligence, plaintiff may recover damages for emotional distress.
	-	Exception 1:  Some states require physical impact to the distressed party in order to recover.
		-	Exception 2:  Courts may not allow you to recover for hypersensitive mental disturbances absent knowledge of unusual sensitivity.
2. Injury to Third-Party:  Plaintiff may recover damages for emotional distress caused by observing the negligently inflicted injury of a third person if the plaintiff is:
a. Closely related to the injury victim,
b. Present at the scene of the injury-producing event at the time it occurs and is then aware that it is causing injury to the victim, and
c. As a result suffers serious emotional distress, greater than that which would be anticipated in a disinterested witness and which is not an abnormal response under the circumstances.
3. Exceptions to Physical Manifestation Requirement
a. Death-Telegram Rule
						-	Negligent transmission by a telegraph company of a message announcing death
						-	Minority rule
				b.	Negligent interference with dead bodies


Chapter 10: Damages

Types of Damages
	Nominal Damages
· Small sum of money awarded to plaintiff in order to vindicate rights and make the judgment available as a matter of record.
Compensatory Damages
· Intended to represent the closest possible financial equivalent of the loss or harm suffered by the plaintiff, to make plaintiff whole again, to restore plaintiff to the position plaintiff was in before the tort occurred.
Punitive Damages
· Additional sum, over and above compensation for damages, awarded in order to punish defendant and deter him and others from engaging in similar behavior.

A.	Personal Injuries

		Cardinal Elements of Personal Injury Damages
1. Past physical and mental pain
2. Future physical and mental pain
3. Past medical expenses
4. Future medical expenses
5. Loss of earning capacity
6. Permanent disability and disfigurement

		Maximum Recovery Rule
			1.	Judge weighs jury’s decision with the maximum a jury could reasonably find based on the evidence presented.
			2.	Damages award is improper if:
					a.	It results from passion or prejudice of the jury, or 
					b.	It shocks the judicial conscience.
		
		Collateral Source Rule
			Rule
				-	A court must exclude evidence of payments received by an injured party from sources ‘collateral’ to the wrongdoer, such as private insurance or government benefits, even though double recovery for the same damage by the injured party may result.
			Exceptions
				1.	To rebut plaintiff’s testimony that he or she was compelled by financial necessity to return to work prematurely or to forego additional medical care.
				2.	To show that the plaintiff had attributed his condition to some other cause, such as sickness.
				3.	To impeach the plaintiff’s testimony that he or she had paid his medical expenses himself.
				4.	To show that the plaintiff had actually continued to work instead of being out of work, as claimed.
				5.	Payments made by defendant or joint tortfeasor or anyone on their behalf may not be excluded.

		Gratuitous Services
			-	Plaintiff can usually recover reasonable value of free medical services conferred onto him from defendant.  (prevailing rule) 

		Loss of Consortium by Spouse
			-	Spouse of injured person can recover for loss of conjugal relations, society, companionship, household services, etc. during the time period that the injured person is recovering or for permanent loss.  (majority rule)

		Duty to Mitigate Damages
			-	Plaintiff is obligated to submit to procedures that, under the circumstances of the particular case, an ordinarily prudent person would do, surgery included.
			-	Plaintiff is not allowed to recover damages that he could have avoided by such reasonable conduct.
			-	Factors to consider in determining reasonableness
					a.	Risk involved (ie. hazardous nature of the operation)
							=>  Must be evidence relating to extent of risk
				 	b.	Probability of success
					c.	Expenditure of money, effort, and pain required
					d.	Religious beliefs
=> Certain jurisdictions consider it part of determination of reasonableness; others don’t

B.  Physical Harm to Property
		
		Completely Damaged Goods
				General Rule:	Usually market value of goods at the time and place of tort
New York Rule:  Plaintiff may recover the highest market value between the time of conversion and a reasonable period within which he could have replaced the goods by purchase on the market.  (followed in a number of courts)
		Unique, Sentimental Goods:  May recover value of goods to owner
Partially Damaged Goods
				Cost of repairing
		Temporary Deprivation of Use
				Rental value

C.  Punitive Damages

		Negligent Torts
			-	Degree of reprehensibility is most important indicator in determining reasonableness of punitive damages.
			-	Tests of Reprehensibility (probably need at least one of the following)
					1.	Harm caused was physical as opposed to economic
					2.	Conduct showed an indifference to or a reckless disregard of the health or safety of others.
					3.	Target of the conduct had financial vulnerability
					4.	Conduct involved repeated actions
					5.	Harm was result of intentional malice, trickery, or deceit. 
			-	Conduct must be so reprehensible as to warrant imposition of further sanctions to achieve punishment or deterrence.
			-	Claim for punitive damages can only be sustained if it is accompanied by a viable claim for compensatory damages.  (general rule)
			-	Vicarious liability
					1.	Some courts say party only vicariously liable for actual damages
					2.	Others say party always vicariously liable for punitive and actual damages.
					3.	Others say principal is liable only if the principal authorized or ratified the act, was reckless in employing or retaining the agent, or the agent was employed in a managerial capacity and was acting in the scope of employment.	
			-	Punitive damages should be no greater than compensatory damages. (1:1 max ratio)  (SC said this in Exxon Valdez)
		Intentional Torts
			-	Punitive damages are generally permitted when defendant has committed an intentional tort.
			-	Defendant’s conduct need not be motivated by personal hatred; it is enough if it has the character of “outrage.”


Chapter 12: Defenses

A.  Contributory Negligence

Burden of Proof
		-	Defendant has burden of pleading and proving contributory negligence
	Cause-in-Fact
		-	Contributory negligence must be a substantial factor in bring about result in order to bar recovery.
Intentional or Reckless Conduct
		-	Contributory negligence is not a defense to an intentional tort and “wanton and willful” or reckless conduct
Defendant’s Violation of Statute
		-	Contributory negligence is still held to be a defense although defendant was negligent per se because of a violation of a statute.
	Last Clear Shot
	-	Rule:  If defendant had the opportunity to avoid the accident after the opportunity was no longer available to the plaintiff, the defendant is the one who should bear the loss.
	-	Exception:  If plaintiff is (1) helpless or unable to avoid the danger or (2) merely inattentive, different jurisdictions hold differently.

B. Comparative Negligence
	
· Whether “pure” or “modified (a) or (b)” depends on jurisdiction

	Pure
		-	Plaintiff’s recovery is reduced by the percentage fault attributable to the plaintiff.
	Modified
a. Plaintiff’s recovery is reduced by the percentage of fault attributable to the plaintiff as long as the plaintiff’s fault is “not as great as” the defendant’s.   If as great as, plaintiff’s recovery is completely barred.
b. Plaintiff’s recovery is reduced by the percentage of fault attributable to the plaintiff as long as the plaintiff’s fault is “not greater than” the defendant’s.  If greater than, plaintiff’s recovery is completely barred.

	Joint and Several Liability
· Some jurisdictions have retained it; others have not.
	Last Clear Shot
· Some jurisdictions have retained it; others have not.
	Burden of Proof
· Defendant has burden of proof to show plaintiff’s negligence.

C.  Assumption of Risk

1. Express
			General Rule
				-		Contracts of adhesion and exculpatory clauses are prima facie valid
Exceptions (unenforceable if any of the following)
1. Party protected by the clause intentionally causes harm or engages in acts of reckless, wanton, or gross negligence;
2. Bargaining power of one party to the contract is grossly unequal so as put that party at the mercy of the other’s negligence
-	Test
-	To possess a decisive bargaining advantage over a customer, the service must usually be deemed essential in nature.
3. When the transaction involves the public interest

			Ultimate Test
-	Transaction involves services or goods so crucial to public good that an exculpatory clause would be “patently offensive” such that “the common sense of the entire community would pronounce it invalid.”
								
			Other Tests (transaction exhibits some or more of the following)
		 
				-	Concerns a type of business generally thought suitable for public regulation.
				-	Service being offered is of great importance to the public, which is often a matter of practical necessity for some members.
				-	Party holds himself out as willing to perform service for any member of the public who seeks it.
				-	Party invoking exculpation possesses a decisive advantage of bargaining strength (as a result of the essential nature of the service).
				-	Includes a provision whereby a purchaser may pay additional fees to obtain protection against negligence.
				-	As a result of transaction, person or property of purchaser is placed under r the control of the seller, subject to the risk of carelessness.
	
2. Implied

			Elements
1. Have to know the risk
2. Have to appreciate its magnitude
3. Have to voluntarily encounter the risk

			Merger with Comparative and Contributory Fault 
				-	If assumed risk is reasonable, you’ll recover full amount.
				-	If assumed risk is unreasonable, it will be treated as comparative fault. 
				[Merger has occurred in only some jurisdictions]



Chapter 13: Vicarious Liability

A.  Respondeat Superior
	
	Rule
· Employer is liable for the injuries its employees cause others in the course of their work.
=> Liability exists on employer whether or not the employer was itself negligent, whether or not the employer had control over the employee at the time, and even if employer did everything it could to prevent the injury from occurring
		-	Generally extends to willful and malicious torts, not just negligence.
		
	Element of Respondeat Superior
General Rule
	1.	Employee must be acting within the employee’s scope of employment.
					=>	Acts necessary to the comfort, convenience, health, and welfare of employee, while at work, do not take place outside the scope of employment.
					=>	Acting within the scope of employment even if it contravenes an express company rule and confers no benefit to employer.
2. Slight Deviation Test
	-	If employee makes only a slight deviation from business-related activity at the time accident occurs, then employer is still liable
Tests for Determining Slight or Substantial
1. Employee’s intent
2. Nature, time, and place of deviation
3. Time consumed in the deviation
4. Work for which employee was hired
5. Incidental acts reasonably expected by the employer
6. Freedom allowed the employee in performing his job
3. Going-and-Coming Rule
	Rule: Employee is outside of the scope of his employment while engaged in his ordinary commute to and from his place of work.
	Exception:  When an employee endangers others with a risk arising from or related to work.
		-	Foreseeability Test:  Whether accident was a generally foreseeable consequence of activity or whether it would seem unfair to include the loss resulting from it among other costs of the employer’s business.
				=>	Applies to employees who got into car accidents on the way home after drinking alcohol at work.

	Vicarious Liability for Intentional Torts
		1.	Compensatory Damages
				-	Employer may be held liable for the intentional torts of his employee when they are reasonably connected with the employment and so within its “scope.”
				-	However, when employee acts from purely personal motives or in a quarrel in no way connected with employer’s interests, he is considered to have departed from employment.
		2.	Punitive Damages
				-	Liable only if employer authorized or ratified the act, was reckless in employing or retaining the agent, or the agent was employed in a managerial capacity and was acting in the scope of employment.

B.  Independent Contractors

	Rule
· One is not vicariously liable for an independent contractor’s tort.
· Definition of Independent Contractor
-	An independent contractor is one who is engaged to perform a certain service for another according to his own methods and manner, free from control and direction of his employer in all matters connected with the performance of the service except as to the result thereof.
		-	Decisive Test 
-	Does party have right to control the physical details of the work?  (if so, then “employee”)

	Exceptions
1. Non-Delegable Duties
				Restatement “Rule”:
1. One who carries on an activity which threatens a grave risk of serious bodily harm or death unless the instrumentalities used are carefully maintained, and who employs an independent contractor to maintain such instrumentalities is subject to the same liability for physical harm caused by the negligence of the contractor in maintaining such instrumentalities as though the employer had done the work of the maintenance.
			2.	One who by statute or administrative regulation is under a duty to provide specified safeguards or precautions for the safety of others is subject to liability to the others for whose protection the duty is imposed for harm caused by the failure of a contractor employed by him to provide such safeguards or precautions.

		=>	Note says that there is no obvious criterion by which it can be determined whether a duty is delegable or not.

		2.	Apparent Authority
				“Rule”
					-	One who expressly or impliedly represents that another party is his servant or agent may be held vicariously liable for the latter’s negligent acts to the extent of that representation.
							=> May occur if there is no employment or contractual relationship at all.
							=> Say “depending on the jurisdiction”

		3.	Inherently or Intrinsically Dangerous Activities
				Rule
					-	For inherently dangerous activities, particularly those that would normally impose strict liability, such as blasting, employer may be liable for independent contractor.

 		4.	Illegal Activities
				-	One who contracts for performance of an illegal act is vicariously liable for any damage even if the agent is an independent contractor.

C.  Joint Enterprise

	Rule
· One may be vicariously liable for the acts of a partner in a joint enterprise
	
	Elements of Joint Enterprise
1. Agreement, express or implied, among the members of the group
2. Common purpose to be carried out by the group
3. Community of pecuniary interest (ie. commercial and profit motive aspects) in that purpose, among the members
4. Equal right to a voice in the direction of the enterprise, which gives an equal right of control.



Chapter 14: Strict Liability

A.  Animals
	
1. Trespassing Animals
· Law varies by jurisdiction from strict liability, fencing-in requirement, fencing-out requirement, and no liability without fault.

2. Wild Animals
· Strict liability for wild animals.  (majority except Wisconsin, which applies negligence standard, and except in cases of displaying animals sometimes)

3. Domestic Animals
· Strict liability applies if owner knew or should have known of dangerous propensities.  (if no strict liability, then negligence applies)
· Breed is not enough evidence to give owner reason to know of violent propensity (majority rule; minority says it can be sometimes)

B.  Abnormally Dangerous Activities

	General Rule
· If activity is “ultrahazardous,” courts tend to impose strict liability.

Tests for “Ultrahazardous”
1. Existence of high degree of risk of some harm to person, land or chattel
2. Likelihood that the harm that results from it will be great
3. Inability to eliminate the risk by the exercise of reasonable care
4. Extent to which the activity is not a matter of common usage
5. Inappropriateness of activity to the place where it is carried on
6. Extent to which its value to the community is outweighed by its dangerous attributes.
-	Test 3 is particularly important
=> Whether the risk is so inherent that it can’t be fully (/adequately?) protected against even with the exercise of prudent, ordinary care is the crux of the consideration.
=> Ordinarily, need more than one factor, but not necessarily all of them to declare an activity ultrahazardous.

	General Rule 2
· A person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief if it escapes, must keep it in at his peril, and if he does not do so, is prima facie answerable for all the damage which is a natural consequence of its escape.  - (Rylands)

C.  Limitations on Strict Liability
	
1. Strict liability should be confined to consequences which lie within the extraordinary risk whose existence calls for such responsibility.   (Blasting and murderous mink cases)
· Absolute liability gets rid of duty and breach of duty; doesn’t get rid of cause and proximate cause
2. Acts of God that an individual has no reason to anticipate.  (for example, when an extraordinarily powerful hurricane causes a flood)
3. When an injury is attributable to an injured party’s unnecessarily and voluntarily putting himself in a way to be hurt knowing the probable consequences of his act, so that he may fairly be deemed to have brought it upon himself, it may reduce (comparative fault) or bar (contributory fault) his recovery.

Chapter 15: Products Liability

A. Theories of Recovery

1. Negligence
· Negligence liability exists on all sellers of chattels.

2. Warranty

· Express Warranties
-	One engaged in the business of selling chattels who makes a public misrepresentation of material fact concerning the character or quality of a chattel sold by him is subject to liability for physical harm to a consumer of the chattel caused by justifiable reliance upon the misrepresentation
	=> Applies even if it isn’t made fraudulently or negligently and even when there is no privity of contract.
		-	Implied Warranties
				-	Implied warranty exists on all goods that they will function properly and safely as a car.

3. Strict Liability in Tort

Rule
1. One who sells  any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if:
a. The seller is engaged in the business of selling such a property, and
b. It is expected to and does reach the user or consumer without substantial change in the condition in which it is sold.
2. The rule stated in Subsection (1) applies although
a. The seller has exercised all possible care in the preparation and sale of his product, and
b. The user or consumer has not bought the product from or entered into any contractual relation with the seller.
(Only a couple jurisdictions don’t recognize strict liability for personal injury caused by a product… NC and VA it looks like).

B. Product Defects

	Restatement (Third) of Torts
1. One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect.
2. Product is defective when, at the time of sale or distribution, it contains a manufacturing defect, is defective in design, or is defective because of inadequate instructions or warnings.  A product:
a. Manufacturing Defect:  when the product departs from its intended design even though all possible care was exercised in the preparation and marketing of the product
b. Design Defect:  when the foreseeable risks of harm posed by the product could have been reduced or avoided by the adoption of a reasonable alternative design by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the alternative design renders the product not reasonably safe.
c. Defective Instructions/Warnings:  when the foreseeable risks of harm posed by the product could have been reduced or avoided by the provision of reasonable instructions or warnings by the seller or other distributor, or a predecessor in the commercial chain of distribution, and the omission of the instructions or warnings renders the product not reasonably safe.

1. Manufacturing Defect

	Rule
1. Defendant must have manufactured and sold a product which at the time of sale was in a defective condition unreasonably dangerous to the consumer or user.
2. Product was expected to and did reach the ultimate consumer without substantial change in the condition it was in at the time it was sold.
3. Defective condition in the product proximately caused injury to the plaintiff.

				-	If a product has a material defect in construction that causes a personal injury to the user, strict liability usually will be imposed.
				-	Plaintiff must prove the product deviated from the seller’s design or from the sellers other products of the same design, not what specific conduct of the manufacturer led to the defect.

2. Design Defect

			Rule
				-	See Restatement above
				-	Manufacturer has a duty to use reasonable care in designing his product and guard it against a foreseeable and unreasonable risk of injury, and this may even include misuse which might reasonably be anticipated.
					Tests for Determining Reasonableness of Risk
1. Reasonable Alternative Design
	-	Requires that plaintiff prove an alternative, feasible design in order to prove design defect.
-	Applied in majority of jurisdictions
2. Risk-Utility Balancing Test 
							-	Balancing of a variety of factors to determine if value of product to society outweighed its risks
							-	Applied in many jurisdictions
3. Consumer Expectations Test
							-	Applied in a few jurisdictions
						4.	State-of-the-Art Test
								-	Whether manufacturer utilized the best scientific and medical technology that is practically and economically feasible at the time the product was made or marketed.
								-	May tend to show manufacturer used reasonable care.
						5.	Open and Obvious Danger
								-	A minority of states have held that if the danger represented by the product is an “open and obvious” or “patent” one, that it is an absolute defense to a design defect case.
						-	Application to Prescription Drugs
								=> 	Generally, courts do not impose strict liability on the design of drugs even with unreasonable risks as long as they are disclosed.
						-	Application to Food
								-	“Foreign-Natural Test”
									-	One type of analysis whereby strict liability is imposed only if injury-causing substance is foreign to the food, such as glass or copper wire.
									-	When a “natural” substance, like bones in meat or pits in cherries, causes injury, plaintiff must prove negligence.
	
	3.	Warnings Defect

			Rule
				-	See Restatement
				-	In order to be liable for failure to warn of a risk of harm, the risk must have been known or knowable to the manufacturer.  (majority rule)
				-	Whether warning is adequate is left to jury to determine.
				-	Warning must convey information in a clear manner. 
				-	Defendant may present evidence indicating that the scientific knowledge available at the time of manufacture/distribution was such that it could not have known of risk.
				-	Generally Known Risks
						=>	Most courts have found no duty to warn of obvious dangers or of risks that are generally known.
				-	Allergic Reactions and Hypersensitivity
						=>	Most jurisdictions impose a duty to warn if the ingredient is one to which a substantial number of persons are allergic.
				-	Learned Intermediary Rule
						=>	In cases involving pharmaceuticals, most courts hold that warnings and instructions should be provided to the physician, who is a “learned intermediary” between the drug company and the patient and the best person to understand the patient’s needs and assess the risks and benefits of a particular course of treatment.  It is assumed that the physician will decide which warnings to pass on to patient, taking into consideration patient’s well-being.  (Often doesn’t apply where manufacturer knows that the doctor is unlikely to be the intermediary)
				-	Post-Sale Duty to Warn
						=>	Many courts impose a duty on the manufacturer to provide post-sale warnings about risks that are discovered after the sale.
				-	Post-Sale Duty to Recall
						=>	Manufacturers may be required by administrative agency to recall products.

C. Proof

	Methods of Proof
1. Expert evidence based upon an examination of the product in question following the damaging event.  Expert findings would be direct evidence of an identifiable defect.  
2. Evidence of a damaging event occurring in the course of or following use of a product, whether by testimony of the user or otherwise.
3. Both evidence of a damaging event occurring in the course of or following the use of a product and expert evidence that the most likely probable cause was attributable to a defect in the product being used at the time.
4. Evidence negating the existence of “probable causes” not attributable to the maker.
5. In some cases, physical evidence of actual condition might be such that a layman could infer that it was defective.
	
	Indeterminative Defect
· Courts may permit the inference of defect based on circumstantial evidence if the incident is of a kind that ordinarily occurs as a result of product defect and where other possible causes have been negated.

	Violation of Statute
· In most jurisdictions, the violation of a product safety statute or regulation makes the product defective per se.

D. Defenses
	
1. Comparative Fault
			-	In most jurisdictions, comparative fault may reduce the damage awards of the plaintiff.
			-	How do you apportion “fault” when one party may not be at fault?
					=> “Equitable Apportionment of Liability”
							-	Some liability based on theory of defect
							-	Some liability based on fault of plaintiff
	2.	Unforeseeable Use/Misuse
			-	It is generally a defense to manufacturer’s liability when injuries result from an abnormal or unintended use of his product, if such use was not reasonably foreseeable.  
			-	Misuse may be foreseeable, though.  If misuse is foreseeable (kid sticking something up nose), while the injured party may still be guilty of negligence, it does not bar him from recovery.
