Battery: __________________________________ v _______________________________, Tort # ______

	Battery, p. 6
	Privileges, p. 11

	<Pl> has a battery claim against <Def> for <event>.

Battery is acting with substantial certainty of causing objectively harmful or offensive contact that will cause injury to the plaintiff’s body or dignity.  
The plaintiff may be unconscious/asleep and need not be aware of the contact at the time. Mohr (surgery on ear).

· “highly embarrassed and hurt” forceful dispossession of plate in offensive manner constitutes battery because of injury to dignity Fisher v. Carrousel Motor Hotel, Inc., p. 35

· Fire drill Wallace v. Rosen, p. 30

· Contact can be indirect (using object or ordering dog to attack)

· Eggshell skull rule Spivey v. Battaglia, though not battery bcs no intent of phys. harm


	A. Consent, p. 11.  No medical consent if non-emergency Mohr, p. 94. No consent if fraud

Burden a Q of fact when layman shows up for labor housecall De May, p. 11

B. Self-defense, p. 12 (reas apprehension of imminent harm Goldfuss) that ended, or is not reasonable in light of the threat, so now constitutes battery?  

· The privilege expires when the threat expires Edgar v. Emily  

· Can use reas force (no eggshell liab) 

· Limited to comparable force

· Must run away if can

· Not liab if accidently hit grandma

· Not liab if jury agrees reas to think life in danger (person coming to door at 5am)

C. Def of others, p. 12 – must weigh force against threat; comparable force

D. Def of property, p. 12 – if likely deadly/serious harm, only for occupied bldg Katko
E. Recovery of prop’y, p. 13 Hodgeden v. Hubbard, p. 113 commensurate force justified

Shopkeeper’s priv: can detain suspect to investigate Bonkowski, p. 115

(F. Necessity, p. 13 – against non-human force)

G. Authority, p. 13 (limited to reas force): warrant, felonies, gen. NOT misdemeanors (even so, only police)

H. Discipline, p. 13

(I. Justification, p. 14)


Assault: __________________________________ v _______________________________, Tort # ______

	Assault, p. 6
	Privileges, p. 11

	<Pl> has an assault claim against <Def> for <event>.

Assault is acting with substantial certainty of causing a reasonable expectation of imminent harmful or offensive contact.  The defendant must be capable of causing imminent contact.

W. Union Tel. Co. v. Hill, p. 37: doubt about capability to cause contact
	A. Consent, p. 11.  No medical consent if non-emergency Mohr, p. 94. No consent if fraud

Burden a Q of fact when layman shows up for labor housecall De May, p. 11

B. Self-defense, p. 12 (reas apprehension of imminent harm Goldfuss) that ended, or is not reasonable in light of the threat, so now constitutes battery?  

· The privilege expires when the threat expires Edgar v. Emily  

· Can use reas force (no eggshell liab) 

· Limited to comparable force

· Must run away if can

· Not liab if accidently hit grandma

· Not liab if jury agrees reas to think life in danger (person coming to door at 5am)

C. Def of others, p. 12 – must weigh force against threat; comparable force

D. Def of property, p. 12 – if likely deadly/serious harm, only for occupied bldg Katko
E. Recovery of prop’y, p. 13 Hodgeden v. Hubbard, p. 113 commensurate force justified

Shopkeeper’s priv: can detain suspect to investigate Bonkowski, p. 115

(F. Necessity, p. 13 – against non-human force)

G. Authority, p. 13 (limited to reas force): warrant, felonies, gen. NOT misdemeanors (even so, only police)

H. Discipline, p. 13

(I. Justification, p. 14)


False Imprisonment ______________________________ v ___________________________, Tort # ______
	False Imprisonment, p. 7
	Privileges, p. 11

	<Pl> has a false imprisonment claim against <Def> for when <event>.

False imprisonment is acting with substantial certainty to restrain a plaintiff’s physical liberty to a bounded area absent a reasonable means of escape, with the plaintiff aware of his confinement.

Not allowed to leave, even though could go outside: Big Town Nursing Home, Inc. v. Newman, p. 40

Must be aware at the time: Q of fact in Parvi v. City of Kingston, p. 42

failed to meet elements if

· reas means of escape (rebuttable when expose (naked), harm to clothes, or risk of subst’l harm to self/others) 

· Priv: consent (no consent if duress: phys force or imminent threat (to Pl or family), phys barriers, asserted auth—no consent when invalid reason for arrest even if cd have given valid one Enright v. Groves, p. 46)  No consent when fraud

· Shopkeeper’s priv (recovery of property): can detain suspect to investigate Bonkowski, p. 115

	A. Consent, p. 11. No consent if fraud

Burden a Q of fact when layman shows up for labor housecall De May, p. 11

B. Self-defense, p. 12 (reas apprehension of imminent harm Goldfuss) that ended, or is not reasonable in light of the threat, so now constitutes battery?  

· The privilege expires when the threat expires Edgar v. Emily  

· Can use reas force (no eggshell liab) 

· Limited to comparable force

· Must run away if can

· Not liab if accidently hit grandma

· Not liab if jury agrees reas to think life in danger (person coming to door at 5am)

C. Def of others, p. 12 – must weigh force against threat; comparable force

D. Def of property, p. 12 – if likely deadly/serious harm, only for occupied bldg Katko
E. Recovery of prop’y, p. 13 Hodgeden v. Hubbard, p. 113 commensurate force justified

Shopkeeper’s priv: can detain suspect to investigate Bonkowski, p. 115

(F. Necessity, p. 13 – against non-human force)

G. Authority, p. 13 (limited to reas force): warrant, felonies, gen. NOT misdemeanors (even so, only police)

H. Discipline, p. 13

(I. Justification, p. 14)


IIED  ____________________________________ v _______________________________, Tort # ______
	IIED, p. 8
	Privileges, p. 11

	<Pl> has an IIED claim against <Def> for <event>.

IIED is reckless extreme and outrageous conduct involving non-imminent harm, such as physical threats or with the knowledge of a particular vulnerability that causes severe emotional distress.

· non-imminent harm = threats to beat up trash collector later Siliznoff, p. 50

· Defs. must be aware of presence & beat him up for the purpose of causing daughter distress. Vallelunga, p. 64

· Conduct must exceed all bounds of society cause severe harm Slocum v. Food Fair Stores of Fla., p. 54

· Must persuasively show that conduct caused severe problems mocking stuttering ee.  Harris v. Jones, p. 57
	A. Consent, p. 11.  No consent if fraud

Burden a Q of fact when layman shows up for labor housecall De May, p. 11

B. Self-defense, p. 12 (reas apprehension of imminent harm Goldfuss) that ended, or is not reasonable in light of the threat, so now constitutes battery?  

· The privilege expires when the threat expires Edgar v. Emily  

· Can use reas force (no eggshell liab) 

· Limited to comparable force

· Must run away if can

· Not liab if accidently hit grandma

· Not liab if jury agrees reas to think life in danger (person coming to door at 5am)

C. Def of others, p. 12 – must weigh force against threat; comparable force

D. Def of property, p. 12 – if likely deadly/serious harm, only for occupied bldg Katko
E. Recovery of prop’y, p. 13 Hodgeden v. Hubbard, p. 113 commensurate force justified

Shopkeeper’s priv: can detain suspect to investigate Bonkowski, p. 115

(F. Necessity, p. 13 – against non-human force)

G. Authority, p. 13 (limited to reas force): warrant, felonies, gen. NOT misdemeanors (even so, only police)

H. Discipline, p. 13

(I. Justification, p. 14)


Trespass to property   ______________________________ v __________________________, Tort # ______
	Trespass to Land, p. 9
	Privileges, p. 11

	<Pl> has a trespass to land claim against <Def> for <event>.

Trespass to land is acting with substantial certainty of motion that causes a crossing of a property boundary, even if it causes no damage.  Pollution can cause a trespass to property if it accumulates and creates damage.

-   Surveying: Dougherty v. Stepp, p. 66

-   Shooting at wild birds Herrin v. Sutherland, p. 70

· Pollution: Bradley v. Am. Smelting & Refining Co., p. 68
	A. Consent, p. 11.  But liab. for mistake as to new owner when prev. owner consented

· NB: can limit scope of consent by time or purpose

· Rogers v. Bd. of Road Comm’rs, p. 72: husband on mower died after county failed to remove stake from land  leaving stake on land after consent expired is trespass 
· Phone. co. trespass bcs despite mistake as to owner, new owner didn’t consent to their entering prop’y p. 67 n. 2  If, however, orig. owner w/d consent w/o notifying, no liab. for phone co.

B. Self-defense, p. 12 (reas apprehension of imminent harm Goldfuss) that ended, or is not reasonable in light of the threat, so now constitutes battery?  

· The privilege expires when the threat expires Edgar v. Emily  

· Can use reas force (no eggshell liab) 

· Limited to comparable force

· Must run away if can

· Not liab if accidently hit grandma

· Not liab if jury agrees reas to think life in danger (person coming to door at 5am)

C. Def of others, p. 12 – must weigh force against threat; comparable force

D. Def of property, p. 12 – if likely deadly/serious harm, only for occupied bldg Katko
E. Recovery of prop’y, p. 13 Hodgeden v. Hubbard, p. 113 commensurate force justified

Shopkeeper’s priv: can detain suspect to investigate Bonkowski, p. 115

F. Necessity, p. 13 – against non-human force

G. Authority, p. 13 (limited to reas force): warrant, felonies, gen. NOT misdemeanors (even so, only police)

H. Discipline, p. 13

(I. Justification, p. 14)


Trespass to chattels   ______________________________ v __________________________, Tort # ______

	Trespass to Chattels, p. 10
	Privileges, p. 11

	<Pl> has a trespass to chattels claim against <Def> for <event>.

Trespass to chattels is acting with substantial certainty to cause either interference with the quality or value of property with actual damage or temporary complete dispossession.

- No trespass by pulling dog’s ears bcs kid did not injure (or interfere w use of) dog  Glidden v. Szybiak, p. 75
- Actual damage from subst’l interference with condition/value CompuServe Inc. at 79-80


	A. Consent, p. 11.  No consent if fraud.

B. Self-defense, p. 12 (reas apprehension of imminent harm Goldfuss) that ended, or is not reasonable in light of the threat, so now constitutes battery?  

· The privilege expires when the threat expires Edgar v. Emily  

· Can use reas force (no eggshell liab) 

· Limited to comparable force

· Must run away if can

· Not liab if accidently hit grandma

· Not liab if jury agrees reas to think life in danger (person coming to door at 5am)

C. Def of others, p. 12 – must weigh force against threat; comparable force

D. Def of property, p. 12 – if likely deadly/serious harm, only for occupied bldg Katko
E. Recovery of prop’y, p. 13 Hodgeden v. Hubbard, p. 113 commensurate force justified

Shopkeeper’s priv: can detain suspect to investigate Bonkowski, p. 115

F. Necessity, p. 13 – against non-human force

G. Authority, p. 13 (limited to reas force): warrant, felonies, gen. NOT misdemeanors (even so, only police)

H. Discipline, p. 13

(I. Justification, p. 14)


Conversion   _________________________________ v ______________________________, Tort # ______

	Conversion, p. 10
	Privileges, p. 11

	<Pl> has a conversion claim against <Def> for <event>.

Conversion is acting with intent to cause a complete loss of value of the plaintiff’s property, often by destroying or stealing it.

The plaintiff can recover the property’s monetary (market), not intrinsic, value.

Pearson v. Dodd: not conversion if no market and still in possession of information.

If damage > value of prop’y, cd recover more under tr. to chattels


	A. Consent, p. 11.  No consent if fraud.

B. Self-defense, p. 12 (reas apprehension of imminent harm Goldfuss) that ended, or is not reasonable in light of the threat, so now constitutes battery?  

· The privilege expires when the threat expires Edgar v. Emily  

· Can use reas force (no eggshell liab) 

· Limited to comparable force

· Must run away if can

· Not liab if accidently hit grandma

· Not liab if jury agrees reas to think life in danger (person coming to door at 5am)

C. Def of others, p. 12 – must weigh force against threat; comparable force

D. Def of property, p. 12 – if likely deadly/serious harm, only for occupied bldg Katko
E. Recovery of prop’y, p. 13 Hodgeden v. Hubbard, p. 113 commensurate force justified

Shopkeeper’s priv: can detain suspect to investigate Bonkowski, p. 115

F. Necessity, p. 13 – against non-human force

G. Authority, p. 13 (limited to reas force): warrant, felonies, gen. NOT misdemeanors (even so, only police)

H. Discipline, p. 13

(I. Justification, p. 14)


Negligence Defendant: _________________________________________________

The following are all potential negligence defendants: __, __, __, etc.
For each negligence claim <Pl> has against a defendant, <Pl> must prove four elements: the defendant had a duty of care to the plaintiff, which the defendant breached, that breach both in fact and proximately caused the plaintiff injury, and the injury involved actual loss or damage.

<Pl> can sue <Def> for negligence for <event>.
1.   Duty, pp. 14-23 

A person or company’s conduct must protect others against the unreasonable risk of harm.  This standard requires <defendant> to act with the prudence of a reasonable person of ordinary knowledge and ability under the circumstances.  This can mean either doing something that a reasonable prudent person (RPP) would not do, or omitting to do something that a RPP would do.

When there is no obvious inherent danger, there is no duty to guard against harm. Lubitz v. Wells p. 133 (golf club)
Merely using one’s personal best judgment does not satisfy the duty. Vaughan v. Menlove p. 145.  

<Def> must exercise enough care to protect against unreasonable risk under ordinary, foreseeable circumstances but need not guard against extraordinary, unprecedented circumstances. Blyth v. Birmingham Waterworks Co. p. 134

Reasonable care requires taking precautions against serious possible harm even if the likelihood of the harm is remote. Gulf Refining Co. v. Williams,  p. 135

A landowner or occupier with an attractive nuisance must take precautions within proportion to the anticipated danger when children have access to the premises and go there.  Chi. B.& Q.R. Co. v. Krayenbuhl, p. 138

The duty to take precautions depends on the social utility of a defendant’s conduct and does not require any prohibitively expensive . Davison v. Snohomish County, p. 139 (cost of guardrails might deter road building; warning is viable alternative)

Ignorance of a fact that is common knowledge does not excuse failing to act in light of that fact. e.g. driving in snow, pointing loaded gun, worn tire can blow out, smoking engine means stop the car, gravity, leverage (adult) Delair v. McAdoo, p. 148 

Custom provides evidence of, but does not define, the standard of care, which ultimately is a question of fact.  Trimarco v. Klein, p. 150 (safety tempered glass)
· 153 n.3 even if the industry custom is careless (failing to have radio on barge), no excuse not to exercise ordinary, prudent care

· If custom creates more vulnerability (jaywalking on Mass Ave), Def (driver) may need to be extra-careful.

In a non-weather emergency of sudden, unexpected circumstances which the defendant didn’t contribute to, the standard of reasonable care is more lenient because the circumstances alter what is reasonable.  Cordas v. Peerless Transp. Co., p. 154

Learned Hand formula: B<PL

In Carroll Towing Co., Learned Hand provided a formal test by defining reasonable care as any precaution for which the burden or cost of avoiding the risk of injury is less than the combination of the probability of injury and the severity of potential injury.   United States v. Carroll Towing Co., p. 141

2d Restat test:
The Second Restatement offers a more sophisticated approach of multiple factors including the social utility of the conduct, less dangerous alternative conduct, the social value it puts at risk, the extent of the potential harm, and the number of people affected. §§ 291-293.

Young/phys disability: lower std (except adult std for young & inherently dangerous activity), p. 18

Prof’l – generally: Must act as an ordinary member of the profession, exercising the learning, skill, and ability of that calling with reasonable & ordinary care.  Swift Wings, Inc. (outline p. 19)


Atty: 
ordinary atty under circumstances; must show wd have won if no misconduct



3 ways malpractice: knowl, skill & abil OR fails to exer best judgment OR reas diligence  



pp. 19-20  Hodges v. Carter

Dr:
general: 6 elements; must show what std of care is   p. 20  Boyce v. Brown



Informed consent: 3 elements, p. 21 Scott v. Bradford



3  approaches = custom, reas pt, actual pt

Negl per se, pp. 22-24


3 criteria to use stat as tort std – p. 23 (top)


Blackacre legal rsrch: 3 approaches to significance of violating statute, p. 23 (2/3)


5 excuses, p. 23 (bottom)

Special Analysis

	Factual scenario
	Cause in Fact
	Proximate Cause
	Apportioning Damages

*see Michie, 32

	Loss of chance
	Herskovits, p. 26 & 270
Even if init chance (of surviving) is < 50%, can recover if straight increment decrease of at least 10%
	
	Herskovits, p. 26 & 270

Pl can only recover for the incremental increase in risk due to the malpractice

	separate acts of negligence combine to produce a single injury

(concurrent causation)
	Hill v. Edmonds p. 282

each tortfeasor is factual cause of the entire result, even if his act alone might not have caused it
	3 approaches, p. 30

Coney jt & several

Bartlett comp. fault: each Def only liable for his % of overall negl. (if other Defs unknown, Pl stuck with remaining)

Uniform comparative fault act: reallocate once a pty is knocked out
	See prox cause



	Acting together to increase risk, only one but-for caused
	 
	Bierczinski v. Rogers, p. 361

Drag racing -> jt & several
	Each Def resp for all (jt & several) Bierczinski

	Common duty
	
	
	All (jt & several)

	(fires) breach was material/subst’l factor in injury, even if injury wd have happened w/o breach

(redundant/multiple sufficient causation)
	Anderson v. Minneapolis, St. Paul & S. St. RR Co. p. 283

Def still responsible for whole result (even if injury wd have happened w/o Def’s actions)
	
	All  Anderson

	Unknown Def
	Summers v. Tice

Even though only one actually injured Pl, both are liable once Pl shows both negl

Sindell

Mkt share, p. 27 & 287
	
	All, burden shifts to Defs to show not in fact responsible Summers v. Tice
Various, see p. 27

	Rescue doctrine: 4 elements to prove, p. 29

Incls. malpractice and aggravation due to weakened condition, if not too much time elapsed
	
	McCoy, p. 338

Can’t argue outside of scope of the risk, but jury Q
	All  (McCoy / 343 n.10)

Bruckman, p. 392

If later accident, all but Pl has burden to prove


2.   Proof of Breach, pp. 24-25

1) direct, eg eyewitness observation

2) circumstantial: fact that tends to support inference of another fact – see cases, 23-24
3) res ipsa loquitur – a type of circumst. evid.  Strange occurrence, only cd occur w negl; must be in Def’s
 

exclusive control.  See cases incl Ybarra, 24
3.  Causation, pp. 25-30

1) In fact, p. 25

a. Generally, p. 25

i. if the breach greatly increased the probability of injury directly, there is cause in fact.  

ii. If the injury certainly wd have happened even if the Def had fulfilled duty, then Def can defeat cause in fact.

b. Loss of chance - Herskovits
c. Concurrent: separate acts of negligence combine to produce a single injury, each tortfeasor is responsible for the entire result, even if his act alone might not have caused it.  Hill v. Edmonds p. 282

d. Multiple sufficient: if breach was material/subst’l factor in injury, Def still responsible for whole result (even if injury wd have happened w/o Def’s actions) – fires, Anderson v. Minneapolis, St. Paul & S. St. RR Co. p. 283

e. Unknown Def

i. If concert of action (only one bullet hit), both liable Summers v. Tice, p. 285

ii.  - Enterprise liability: If small industry w single std, each Def can be resp for 100%

· Mkt share: if Defs interchangeable (same formula, same risks), sue subst’l portion of total # ctrlg most of mkt, burden on Def to prove not resp for Pl’s injuries.  If fail to prove, each Def pays % mkt share (NOT 100%)

 Sindell v. Abbott Labs., p. 287 

2) Proximate, pp. 27-30

A Def is liable for any injury that a reasonable man could foresee as a probable consequence within his control and within the scope (kind) of risk created by his breach, regardless of the extent of the injury, if when balanced against the risk of injury was greater than the risk of eliminating the difficulty, because the law wants to compensate the innocent Pl. and deter Defs from causing any harm.

An unforeseeable intervening act is a superseding cause, but if the risk the negligence creates is the same as the intervening act, the intervening act is not a superseding cause.  Whether criminal intent creates unforeseeability is a Q of fact.

If D’s negl. is a prox cause of Pl’s original injury, D is liable for all of Pl’s damages.

Irresistible impulse exception – Fuller v. Preis, p. 335

Rescue doctrine extends foreseeability –because malpractice when treating injuries is foreseeable, the orig tortfeasor is resp.  ALL 4 STEPS (ELEMENTS?):

1) Def’s negl caused appearance of serious peril to person rescued

2) Peril seemed imminent

3) RPP wd have concluded peril/appearance existed

4) Rescuer acted w reas care in rescuing

Weather/lightening generally foreseeable (not superseding cause) but frost and volcano erupting are unforeseeable, so superseding cause p. 329 n.12

Jt Tortfeasors w indivisible injuries

3 fact scenarios for jt/several liab:

1) Acting negl’ly together to increase risk (even though only one but-for caused): drag racing – Bierczynski v. Rogers, p. 361

2) Acting independently but causing indivisible injury (like Hill v. Edmonds): 2 alternatives

a. Coney, p. 364 (Pro- Pl) keep jt & several – defective platform; employer failed to train (Pl negl, too) bcs Pl wd not fully recover if ultimately only 1-2 Defs liab

b. Bartlett, p. 366 (Pro-Def) use comparative allocation among Defs; end jt/several chain rxn 3-car crash.  Fair to Def – if only 1 Def who’s insolvent, Pl screwed: why change if mult Defs?

Variations on jt & several

1) Jt & several: each Def cd pay all liab – Coney (IL)

2) Comparative fault – Bartlett (NM)

3) Uniform comparative fault act: reallocate once pty knocked out 369 n.4

(so 60/30/10 → 60/40 OR 75/25; if Pl 20%, 40/20)

3) Common duty to Pl (Wal-Mart)

4.  Damages, p. 31

Bruckman 392: if weakened state causes further greater damage in later accident, orig feasor liab but Pl has burden to prove

When indivisible injury, Pl cannot ID source, so each Def liab for all damages but can seek contribution from others.  Michie 395
1 Def resp for all damages (jt & several)

1) When >1 Def scheme to create risk (concert of action/risk), but only 1 Def actually causes injury, all Defs prox causers

2) Shared common duty (tenant & LL)

3) Mult feasors act indep to cause injury (Coney, Bartlett)
But when sequence of independent causes (falls from bridge, grabs wire to stop), can apportion precisely.  Dillon, p. 400


Defenses: Reducing Damages

1) Contributory Negl bars any recovery if Pl is even 1% negligent

Exception: last clear chance, Davies p. 591 “watch your ass”

2) Pure Comparative fault (13 states): can recover 1% even if Pl is 99% negligent

3) Modified Comparative fault (30 states):

a. 9 states: Pl can recover so long as his negl is less than Def’s

b. 21 states  Pl can recover if his negl does not exceed Def’s

Juries assess % based on (1) extent of breach & (2) degree of causation

Other Defenses (can go to trial)

Assumption of risk: voluntarily & knowingly (not just recklessly).  Parent-child immunity.

