By Jensen Grant

“Exam Question Cheat Sheet” Intro

Exam question this year: compare/contract the different systems for allocating risk – comparative, contributory, etc (also, workers compensation)

Introduction to Torts

What is a tort?

A tort is a civil wrong one can recover damages for

What is the system designed to do?

The system is geared to protect negative rights, which according to Wikipedia “obliges others and the state to refrain from certain activities.”

Standard of proof

Generally is a preponderance of the evidence, meaning it is more likely than not (50%+)

Requirements of a tort

Duty

Breach of duty

Damages

Causation

Smothers v. Gresham Transfer, Inc.
IMPORTANCE: Traces the historical development of the tort system as providing redress to wrongs.
FACTS: Plaintiff had been exposed to toxic fumes at his workplace causing him health problems.  Defendant maintained the lawsuit was barred by statute; plaintiff countered not allowing him redress violated the constitution.
RULE OF LAW: “Every [person] . . . for injury done him [in goods, land, or person] . . .  may take his remedy by the course of the law, and have justice, and the right for the injury done to him, freely without sale, fully without any denial, and speedily without delay.”
HOLDING: The Oregon constitution guaranteed plaintiff’s right to sue in tort.
Intentional Torts
Restatement of Torts, 3d: Liability for Physical Harm §5

An actor who intentionally causes physical harm is subject to liability for that harm.

Battery: Protecting bodily integrity
Harm

Definition (Restatement 2d) §7(2)

The word “harm” . . . [denotes] the existence of loss or detriment in fact of any kind to a person resulting from any cause

Comment (b):

Harm implies a loss or detriment to a person, and not a mere change or alteration in some physical person, object, or thing

Harmful Bodily Contact

Definition (Restatement 2d) §13: 

(1) An actor is subject to liability to another for battery if

(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

(b) a harmful contact with the person of the other directly or indirectly results

Contact must lack consent and privilege as well
Garrett v. Dailey
IMPORTANCE: Articulates the test for battery 

FACTS: Young child moved chair which an elderly woman was sitting in.  When she went to sit down, she fell and injured herself.

RULE OF LAW: A battery is committed if the defendant either intended the harmful or offensive contact, or himself knew, with a substantial certainty the contact or apprehension will occur, and the contact was without consent of the other party and was not privileged.
HOLDING: Remanded for clarification with regard to an insurance policy for the defendant child, with orders to making definite findings whether defendant knew with substantial certainty that plaintiff would attempt to sit in the chair he moved.

NOTES: We hold children accountable for intentional torts because we believe the at-fault party should bear the loss; the fact that someone caused the harm means they should pay for the harm.  This does not extend to negligence, however – we cannot expect children to be careful

Ellis v. D’Angelo

IMPORTANCE: Extends intentional tort liability to children; refuses to extend negligence liability to children.

FACTS: Plaintiff was injured by a four year old boy who pushed her.
RULE OF LAW: While children of tender years do not have the requisite state of mind to foresee the injuries they could cause by pushing others, thereby nullifying a cause of action for negligence, it may be otherwise concluded generally that an infant is liable for his torts even though he lacks the mental development and capacity to recognize the wrongfulness of his conduct so long as he has the mental capacity to have the state of mind necessary to the commission of the particular tort with which he is charged.
HOLDING: Negligence demurrer sustained; for battery however, the judgment of the lower court is reversed. 
Beauchamp v. Dow Chemical Co.

IMPORTANCE: Another case where the court uses the substantial certainty test to establish battery, but extends the test to include non-physical contact which is substantially certain to harm. Rejects stricter test of “true” - bad - intent; distinguishes substantial certainty from high risk
FACTS: Employee of Dow Chemical injured when company did not provide proper safety procedures to its employees agent orange.  Was established that the company knew of the dangerous properties of the chemical and its propensity of harming people but it did nothing.

RULE OF LAW: Rejecting the true intentional tort test, which would require the employer to actually intend to harm the employee, the court adopts the substantial certainty standard, which it is careful to say is different from the substantial likelihood standard.
HOLDING: Remanded to the circuit court for further proceedings consistent with the opinion.
Offense

Definition (Restatement 2d) §19

What constitutes Offensive Contact

A bodily contact which is offensive if it offends a reasonable sense of personal dignity

Comment (a)

In order that a contact be offensive to a reasonable sense of personal dignity, it must be one which would offend the ordinary person and as such one not unduly sensitive as to his personal dignity.

Offensive Bodily Contact

Definition (Restatement 2d) §18:

(1) An actor is subject to liability to another for battery if

(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

(b) an offensive contact with the person of the other directly or indirectly results

(2) An act which is not done with the intention state in Subsection (1) does not make the actor liable to the other for a mere offensive contact with the other’s person although the act involves an unreasonable risk of inflicting it and, therefore, would be negligent or reckless if the risk threatened bodily harm

Fisher v. Carrousel Motor Hotel, Inc.
IMPORTANCE: Landmark case for the offensive contact side of intentional torts

FACTS: During the time of the civil rights movement, a black man was attending a conference in a club/restaurant; when he went to get food from the buffet, his plate was snatched from his hand, and he was told he could not eat there because Negroes were not allowed to dine there.
RULE OF LAW: A plaintiff’s interest in the integrity of his person includes all those things which are in contact or connected with it.
HOLDING: Judgment rendered for the plaintiff in the amount of $900 plus interest from the date of the trial court’s judgment, and for costs of the suit.
Mink v. University of Chicago
IMPORTANCE: Allows for cause of action under battery for absence of consent to contact.
FACTS: Plaintiff and others were subjected to injections of DES without their consent; it has allegedly caused abnormalities, as well as increased risks of cancer, for their children.
RULE OF LAW: A medical care provider may be liable for battery for not obtaining the consent of a plaintiff for the contact engendered by the taking of a drug.
HOLDING: Plaintiff’s cause of action for battery is sustained.
Regarding transferred intent, see Scott v. Shepherd under intervening & superceding causation
Consent: A defense to intentional torts
Definition (Restatement 2d) §10A

The word “consent” is used . . . to denote willingness in fact that an act or an invasion of an interest shall take place

Negates the unwanted aspect of the contact

Consented to contact does not violate a protected right

O’Brien v. Cunard Steamship Co.
IMPORTANCE: Landmark case regarding consent and its relation to intentional torts

FACTS: Immigrant was on a ship to America and was given a shot, which she did not object to, for a disease.  Although she claimed she already had the shot, she had no proof, and got into line and received the shot, extending her arm of her own volition, without incident.  She later brings an action for assault and battery.

RULE OF LAW: Consent is determined only by overt acts and the manifestations of feelings.

HOLDING: Judgment finding the defendant’s contact was consented to and thus lawful was affirmed.
Markley v. Whitman

IMPORTANCE: Qualifies intentional torts to extent to those which engage willingly in a dangerous activity but who are not necessarily in full control when they injure another.
FACTS: Defendant was at the head of a “rush-game” which involved gather persons into a line and rushing an unsuspecting victim (the plaintiff).  When hit plaintiff nearly had his neck fractured and lost his voice above a whisper.
RULE OF LAW: With an unsuspecting victim as against a defendant participating in a dangerous game, the defendant would be found liable for battery upon the victim plaintiff, even if he was not in full control of his actions which caused him to contact the plaintiff.
HOLDING: Defendant committed a battery upon plaintiff.
McAdams v. Windham

FACTS: Parties engaged in a friendly boxing match, which they had done before on numerous occasions.  A blow over the heart killed one of the parties.
RULE OF LAW: An action done, without unlawful intention or undue use of force or negligence, may be grounds for a successful defense of an intentional tort.
HOLDING: Directed verdict for defendant upheld.
Allen v. Payne & Keller Co., Inc.
FACTS: Defendant injured plaintiff when, as a co-worker, he playfully bumped plaintiff with his knee while plaintiff was stooped over, causing severe head injuries.
RULE OF LAW: The defendant may be liable although intending nothing more than a good-natured practical joke, or honestly believing that the act would not injure the plaintiff, or even though seeking the plaintiff’s own good.
HOLDING: Reversed and judgment for plaintiff.
State v. Williams

FACTS: A woman who was part of a benevolent society was physically punished by being suspended from the ceiling by her waist for neglecting her duties.
RULE OF LAW: An explicit request which denies consent for the contact means the contact cannot then be lawfully performed.
HOLDING: See rule of law
Hackbart v. Cincinnati Bengals, Inc.

FACTS: Plaintiff was injured during a game of professional football.  He blocked defendant and turned to watch the game; at which point the defendant came up behind him and struck him, causing serious injury. 
RULE OF LAW: Though the bar for an intentional tort cause of action in sports is certainly higher than in normal civil society, an activity which is dangerous does not mean one has abandoned all reason; reasoning through the practices and rules of the game will allow the courts to establish reasonable bounds for contact.
HOLDING: Reversed and judgment for the plaintiff.
Mohr v. Williams
FACTS: Plaintiff consented to surgery on her right ear.  While under anesthesia, the doctor thereafter felt the condition in left ear was more serious and operated on that ear.
RULE OF LAW: When a defendant exceeds the scope of a given consent, his actions constitute an intentional tort.
HOLDING: For plaintiff, for the plaintiff’s consent was for an operation on her right ear, and this did not constitute consent to an operation on her left ear.
Kennedy v. Parrott
IMPORTANCE: Gives medical providers more leeway in performing surgery to confront unexpected conditions.
FACTS: Patient was under surgery for removal of her appendix; the surgeon spotted cysts which could have been dangerous and which would have burst anyway in the course of removal of the appendix.  The surgeon therefore burst the cysts himself.
RULE OF LAW: “Where an internal operation is indicated, a surgeon may lawfully perform, and it is his duty to perform, such operation as good surgery demands, even when it means an extension of the operation further than was originally contemplated, and for so doing he is not to be held in damages as for an unauthorized operation.”
HOLDING: There was no damage or injury to the plaintiff; moreover, according to the rule, the surgeon was allowed to proceed as he did.  There is no wrong.  Holding for defendant affirmed.
NOTES: “Reason is the soul of the law; the reason of the law be changed, the law is also changed.”  Distinguish from Mohr in that the instant case allows deviations one finds in the course of doing the surgery they were assigned to do; clearly you cannot notice a problem in one ear by doing an operation on another – you’d have to go out of your way; thus the “one incision rule.”
Reasonable Person Standard

Measure stick for whether an act constituted negligence

Positives

Provides some standard to give people something to compare to

Flexible

Negative

Hard to apply

Fails to take account of individual abilities

Objective

Question: How would the reasonably prudent person have acted under the circumstances, and not whether the defendant meant well or was acting in good faith. (Abraham)

Idea: An abstract being who is ordinary in all respects and always acts the same in like circumstances

Has greater potential for encouraging the defendant to exercise all the care and skill that she can.
Vaughan v. Menlove
IMPORTANCE: Classic case of court applying the objective end of the reasonable person standard

FACTS: Defendant was sued for damage to the plaintiff’s cottages resulting from a fire that started in one of the defendant’s hay stacks.  Plaintiff alleged the defendant had behaved negligently by placing the hay so near the plaintiff’s cottage in light of the dry condition of the hay.

RULE OF LAW: “Instead, therefore, of saying that the liability for negligence should be coextensive with the judgment of each individual, which would be as variable as the length of the foot of each individual, we ought rather to adhere to the rule, which requires in all cases a regard to caution such as a man of ordinary prudence would observe.”

HOLDING: Rule nisi for a new trial in order for a jury to consider a subjective interpretation of negligence is vacated.

Public Service of New Hampshire v. Elliot
FACTS: Plaintiff, who was training to be an electrician and thus had superior knowledge of the hazard of electrical hardware, was injured when he touched a piece of electrical equipment and was electrocuted.  There were no warning signs in the area.
RULE OF LAW: “The reasonable man, that standardized man to whose assumed conduct in like circumstances the plaintiff’s conduct must conform, is not altogether devoid of human frailties. 

HOLDING: Court cannot say the plaintiff acted unreasonably; the judgment of the trial court that a reasonable jury might find the plaintiff free from contributory negligence is thereby affirmed.
NOTES: When trying to prove contributory negligence, the defendant has the burden of proof.

Reynolds v. Los Angeles Gas & Electric Co.
IMPORTANCE: Landmark case for contributory negligence using objective reasonable person standard.

FACTS: Elderly woman leaves her house where outside a ditch is being dug.  She leaves in such a way so as to avoid the ditch.  On her way back, she forgets the ditch is there, walks down the street and falls into the ditch.

RULE OF LAW: The age of a plaintiff, when applying the reasonable person standard in an objective fashion, is irrelevant, and does not change the standard of care required.

HOLDING:

Smith v. Sneller
FACTS: Plaintiff was a blind man in the course of his employment canvassing when, walking without his cane, he felt into a ditch which was being dug in the sidewalk.

RULE OF LAW: While it is not negligence for the handicapped to go about with their aids, “in doing so there is a heavy burden upon [them] . . . [to] conform with the standard of care ‘established by law for all persons alike, whether they be sound or deficient.’”

HOLDING: The plaintiff did not present a case free from contributory negligence [by not using his cane] and is barred from recovery on that ground.

Dellwo v. Pearson
FACTS: Defendant child was operating a motorboat which crossed plaintiff’s fishing line and caused her fishing pole to thereafter injure her eye.

RULE OF LAW: “In the operation of an automobile, airplane, or powerboat, a minor is to be held to the same standard of care as an adult.”

HOLDING: Reversed for error in the instruction on proximate cause (thereby finding for plaintiff).

Wright v. Tate

FACTS: Plaintiff’s intestate was fatally injured while a guest passenger in defendant’s vehicle.  Defendant was intoxicated at the time of driving.
RULE OF LAW: “An adult who is of low mentality but not insane is held to the same standard of care as a person of greater intellect.”

HOLDING: The plaintiff’s decedent was contributory negligent as a matter of law because the defendant was intoxicated.
Subjective

Use of this standard of reasonable person often involves children and/or the infirm

Idea: A being who is reasonable but also has some of the particular capacities and traits of the particular individual whose conduct is being judged.

Restatement, 3d of Torts, §11: Disability

If an actor has a physical disability, the actor’s conduct is negligent if it does not conform to that of a reasonably careful person with the same disability

If an actor engages in substandard conduct because of a sudden incapacitation or loss of consciousness brought about by physical illness, this conduct constitutes negligence only if the sudden incapacitation or loss of consciousness was reasonably foreseeable to the actor.

Unless the actor is a child, the actor’s mental or emotional disability is not considered in determining whether conduct is negligent.

Williamson v. Garland
FACTS: A minor of 12 years was engaged in a bicycle race with a friend which took him onto a main thoroughfare in Paducah, KY.  The minor child was injured when his bike and a car driving eastbound on the road collided.

RULE OF LAW: With respect to the contributory negligence of a minor plaintiff seven or more years of age, unless the contributory negligence (or lack of it) is established as a matter of law, the jury [is] instructed that the minor is charged with the duty to exercise care for his own safety, commensurate with that degree of care usually exercised by an ordinarily prudent minor of the same age, intelligence, and experience of plaintiff.

HOLDING: The facts are such that there is a triable issue of fact regarding the car driver’s liability.

Breunig v. American Family Insurance Co.
FACTS: Truck driver was hit from behind by a woman who was seized with a hallucination that among other things called for her to speed up to go into space.
RULE OF LAW: “A sudden mental incapacity equivalent in its effect to such physical causes as a sudden heart attack, epileptic seizure, stroke, or fainting should be treated alike and not under the general rule of insanity.”  When dealing with mental illness, the court applies a subjective standard which asks the significant/length of periods of lucidity of the plaintiff where she could have prevented herself from doing what happened.
HOLDING: Affirming jury verdict finding for plaintiff, that it was not against the great weight and clear preponderance of the evidence that the plaintiff’s mental aberrations were not constant and thus she could have knowledge about them (and thereby know better than to drive).
Privilege: A Defense to Intentional Torts
Definition of Privilege (Restatement 2d) §10

(1) The word “privilege” is used . . . to denote the fact that conduct which, under ordinary circumstances, would be subject the actor to liability, under particular circumstances does not subject him to such liability.

(2) A privilege may be based upon

(a) the consent of the other affected by the actor’s conduct, or

(b) the fact that its exercise is necessary for the protection of some interest of the actor or of the public which is of such importance as to justify the harm caused or threatened by its exercise, or

(c) the fact the actor is performing a function for the proper performance of which freedom of action is essential

Burden of proving privilege falls upon the defendant

Privilege can take the form of

Self defense

To be entitled to this defense, the defendant must reasonably believe that the use of physical force is necessary to prevent or repeal an attack.

Defendant is liable for injury caused by the use of unreasonable means or excessive force

Defendant’s use of force has to be proportional to the threat they face

Fraguglia v. Sala
IMPORTANCE: Articulates for when self defense itself becomes a battery; articulates the factors to consider when exploring the reasonableness of a particular self defense action

FACTS: Plaintiff made an action for assault and battery after he advanced on defendant with a pitchfork, and defendant knocked him down and caused him severe injuries.
RULE OF LAW: There are two:
“To the extent that excessive violence and unnecessary force is used in repelling an assault, one becomes liable as a trespasser and subject to an action for assault and battery,” and

“In determining whether the particular means used is or is not excessive, the amount of force exerted, the means or instrument by which it is applied, the manner or method of applying it, and the circumstances under which it is applied are factors to be considered.”

HOLDING: The jury instructions given deprived the defendant of the only defense which he attempted to prove; the judgment is thereby reversed.
Fixico v. State
FACTS: Defendant convicted of manslaughter and is trying to overturn the conviction on grounds of self defense.

RULE OF LAW: The standard for whether the amount of force used in self defense was warranted is not a subjective one, but rather is measured by whether one has reasonable grounds to use the extent of force used in a particular case.

HOLDING: The conviction was upheld; the court refused to use a subjective standard as the petitioner had argued, saying “bare belief” of one being assaulted or that one’s life is in danger does not alone justify taking life.

Equivalence rule

If there is a threat of death or serious bodily harm, then lesser force must be used in defense or the privilege is lost
Defense of others

Morris v. Platt
IMPORTANCE: Elucidating that if one acts in self defense, they are not liable for damages, even to third parties, so long as they are acting reasonably.
FACTS: Defendant shot plaintiff in the course of defending himself from others, seemingly unintentionally.
RULE OF LAW: If and when one acts reasonably according to the standard of self defense, the fact that you injure someone, even a third party, means you are clear of any liability.  To quote: “A man is not liable . . . for any unintentional consequential injury resulting from a lawful act, where neither negligence nor folly can be imputed to him.”
HOLDING: The self defense action of the defendant was reasonable; he is thereby cleared of liability
People v. Young
FACTS: Defendant becomes embroiled in a fight with undercover police officers who, according to him, appear to have simply been two men beating up on another.
RULE OF LAW: “One who goes to the aid of a third person does so at his peril . . . the right of a person to defend another ordinarily should not be great than such person’s right to defend himself.”
HOLDING: Defendant was properly convicted.
DISSENT: Defendant lacked the malum in se or evil in itself requisite for doing a wrong.  He reasonably thought he was defending another citizen who was being attacked.  He therefore should be exonerated.
Defense of Property

Katko v. Briney
IMPORTANCE: Sets the standard for defense of property
FACTS: A farmer placed a spring loaded shotgun to fire if/when his barn was broken into/accessed without his permission.  Someone breaking in caused the shotgun to discharge and injured him.
RULE OF LAW: When protecting unoccupied property only, deadly force is not justified.  For a dwelling which is occupied, even if it is not currently occupied, deadly force is authorized.
HOLDING: The force the farmer used was not reasonable given the circumstances.
Private Necessity, i.e. act of nature and/or act of God

Private necessity is conditional; the defendant is liable to the plaintiff for the damage done to the plaintiff’s property.
Ploof v. Putnam
IMPORTANCE: Elucidates the rule regarding the privilege of necessity
FACTS:  Sailor moored on a private island during a storm; servant of owner removed the mooring and the boat was cast back out to see.  The boat was later damaged and the family on board injured.
RULE OF LAW: One is privileged out of necessity to trespass on land where doing otherwise would subject one or one’s property to imminent harm.
HOLDING: Sailor was privileged to trespass on land of island owner out of necessity.
NOTE: It appears the plaintiffs do not owe compensation to the defendants for using their dock because they were cast off of it; thus no damage occurred to the dock.

Vincent v. Lake Erie Transportation

IMPORTANCE: Elucidates idea of incomplete privilege.
FACTS: Defendant allows plaintiff to more boat on his dock during storm.  Dock was damaged by boat and owner of dock seeks damages.

RULE OF LAW: Incomplete privilege means one is privileged, out of necessity, to seek shelter on another’s property, but one must pay for the harm one does when acting out of necessity.  
HOLDING: Because the dock owner gave the boat owner a place to wait out the storm, and suffered damages as a result, he should be compensated.
NOTES: This rule of law makes rational sense.  In essence, during a storm a boat owner will maintain the boat on the doc, so long as the damage to the dock is not more than the boat is worth or more than the damage to the boat.  The idea is that a reasonable person is a cost maximizer.
Standard for deciding whether privilege was warranted

Proportionality: privileged action has to be reasonable

Assault

Definition (Restatement 2d) §21:
(1) An actor is subject to liability to another for assault if

(a) he acts intending to cause a harmful or offensive contact with the person of the other or a third person, or an imminent apprehension of such a contact, and

(b) the other is thereby put in such imminent apprehension

(2) An action which is not done with the intention stated in Subsection (1)(a) does not make the actor liable to the other for an apprehension caused thereby although the act involves unreasonable risk of causing it and, therefore, would be negligent or reckless if the risk threatened bodily harm

Two Requirements

Harm threatened must be imminent

Immediate in terms of time

Close in terms of space

Threat must be actual rather than potential
I. De S. and Wife v. W. De S.

IMPORTANCE: Landmark case which established the doctrine of Assault as actionable in England

FACTS: Defendant came in the night and wanted to some; so he banged on the tavern door.  Plaintiff’s wife told him to go away; he struck the door again but did not harm her.
RULE OF LAW: The right to bodily security does not protect against only physical contact but mental harm of apprehending you are about to receive an actual attack.
HOLDING: “[Defendant] made an assault upon the woman, as it is found although he did no other harm.”
Read v. Coker

FACTS: Defendant brought out several of his men after discharging the plaintiff in his employment.  The men threatened to break the plaintiff’s neck if he did not go out.
RULE OF LAW: An assault is so defined as “a threat of violence exhibiting an intention to assault, and a present ability to carry the threat into execution.”  Nothing more – i.e. actually motioning toward plaintiff – is necessary.
HOLDING: Discharging the first part of the rule nisi (new trial) which had been granted, which pertained to the assault (effectively discharging the new trial ruling for the assault).
Intentional Infliction of Emotion Distress (IIED)

Definition (Restatement 2d) §46

(1) One who by extreme and outrageous conduct intentionally or recklessly causes severe emotion distress to another is subject to liability for such emotional distress, and if bodily harm to the other results from it, for such bodily harm

(2) Where such conduct is directed at a third person, the actor is subject to liability if he intentionally or recklessly causes severe emotional distress

(a) to a member of such person’s immediate family who is present at the time, whether or not such distress results in bodily harm, or

(b) to any other person who is present at the time, if such distress results in bodily harm

State Rubbish Collectors Association v. Siliznoff

IMPORTANCE: Makes IIED a viable cause of action
FACTS: Defendant, in order to satisfy the demands of an anticompetitive contract between two companies, agrees to pay compensation for taking away the business of another association member.  Defendant also agrees to join the association.  He does neither, and the plaintiff files suit.  Defendant cross complains that his promises were coerced and/or under duress.
RULE OF LAW: “One who, without a privilege to do so, intentionally causes severe emotional distress to another is liable (a) for such emotional distress, and (b) for bodily harm resulting from it.
HOLDING: “Plaintiff caused defendant to suffer extreme fright.  By intentional producing such fright it endeavored to compel him . . . it had no right or privilege to adopt such coercive methods . . . liability is clear.”
GTE Southwest, Inc. v. Bruce

IMPORTANCE: Elucidates the standard for IIED as well its application within the workplace setting.
FACTS: Supervisor is abrasive and insulting to employees on a regular basis for several months, often threatening to fire them.
RULE OF LAW: IIED requires that the conduct be extreme and outrageous.

CONCURRENCE: Although there is enough evidence to support the jury’s finding, J. Owen argues it should not and cannot be IIED for threats of firing when the actual firing itself is not IIED.
HOLDING: Judgment for the employees is affirmed.
Negligence

Defined (Abraham)

The failure to exercise reasonable care to avoid injury or damage to another person or property.

Restatement of Torts, 3d, Liability for Physical Harm, §3: Negligence

A person acts with negligence if the person does not exercise reasonable care under all the circumstances.  Primary factors to consider in ascertaining whether the person’s conduct lacks reasonable care are the foreseeable likelihood that it will result in harm, the foreseeable severity of the harm that may ensue, and the burden that would be borne by the person and others if the person takes precautions that eliminate or reduce the possibility of harm.  (Note: This smacks of the Hand formula)
Blyth v. Birmingham Waterworks Co.
IMPORTANCE: Articulates common law rule of negligence
FACTS: A fire plug on the defendant’s water pipe malfunctioned during a particularly harsh freeze, causing water to leak out the pipe and damage plaintiffs’ house.  The case comes to the court on appeal for consideration of whether the case should have gone to a jury (it was decided by a judge as a matter of law).

RULE OF LAW:  Negligence is the omission to do something which a reasonable man, guided upon those considerations which ordinarily regulate the conduct of human affairs, would do or doing something which a prudent and reasonable man would not do.
HOLDING: The incident was an accident for which the defendants cannot be held liable.
OTHER OPINIONS

Justice Bramwell argued the defendant’s were not bound to keep the plugs clear, and that the duty of care in this case applied as much to the defendants as to the plaintiffs

Idea of contributory negligence in development

1-Proof of Fault/Proof of Breach
Ways to prove breach include reasonable care, balancing of cost/benefit analysis, violation of standards defined by custom or professional standards, or violation of a relevant statute

Reasonable Care

What is Reasonable Care?

“The reasonable person combines prudential capacity, skill and good judgment in the use of resources to advance ends over time, and an ethical commitment, not to disregard the interests of others, but to regard self and other as on a par.”

“Reasonable care requires, then, striking a balance between one’s own interests and the interests of others.”

This is only the default rule

To prove breach of reasonable care

Appeal to reasonable person standard

Cost benefit calculation – hand formula

If a statute is relevant, use that

Chicago, Burlington & Quincy RR Co. v. Krayenbuhl
IMPORTANCE: Articulates Hand Formula for calculating negligence, as well as iterates the different levels of care due to persons on land under common law.
FACTS: Children trespassing on RR’s land are injured/killed.
RULE OF LAW: There are three:

B < PM, then there is liability; B > PM, then there is no liability.
“In every case they should be such as a man of ordinary care and prudence would observe under like circumstances [with regard to reasonable precautions].”
Factors to take account of with regard to reasonable precautions on land: “the character and location of the premises, the purpose for which they are used, the probability of injury therefrom, the precautions necessary to prevent such injury, and the relations such precautions bear to the beneficial use of the premises.”
HOLDING: Judgment for plaintiff reversed.
NOTES: While defendant’s don’t have a duty to make their premises entirely safe, they do owe a duty of care to anyone on their land – the lowest being to those who are trespassing, and the highest to those who are invited
Davis v. Consolidated Rail Corp.
IMPORTANCE: Example of Hand Formula in Action

FACTS: Plaintiff repaired trains for defendant.  Although he did not put up a blue flag to indicate, as was the usual practice, that he was working on the train, train began to move without any warning – verbal, whistle, or otherwise – and plaintiff was severely injured. 

RULE OF LAW: 
If B < PM

There is negligence

If B > PM

No negligence

Burden of the untaken precaution must be balanced against the probability of the harm as well as the magnitude of the potential harm

HOLDING: Court found for plaintiff, dismissing on appeal the comparative negligence argument against him for not blue flagging the train.
Snyder v. American Assoc. of Blood Banks
IMPORTANCE: Concerns negligence when the service the defendant performs is socially valuable

FACTS: Defendant is a non-profit trade organization which sets rules and standards for Blood Banks in American.  Plaintiff contracted AIDS when during an operation he was given contaminated blood.  
RULE OF LAW: B < P M – the defendant is thereby liable for the plaintiffs harm.
HOLDING: Plaintiff brought forth sufficient evidence that the defendant acted imprudently and unreasonably.  Judgment for the plaintiffs in the amount of $405,000 affirmed.
Restatement, 2d: Negligence Defined, §282

In the Restatement of this Subject, negligence is conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm.
Custom & Professional Standards; Informed Consent

Custom & Professional Standards: Whereas in private torts, the reasonable person standard is the measuring stick of negligent behavior, in cases involving industries, the “reasonable person standard” is often the industry standard.

Titus v. Brandford, Bordell and Kinzue RR Co.
IMPORTANCE: Illustrates the 19th century application of reasonable standard

FACTS: Defendant railroad company used broad-gauge cars on narrow gauge tracks, as was often the custom, and used wedges of wood to balance the cars.  An incident occurred where an employee was killed when the car fell from the tracks.
RULE OF LAW: “Reasonably safe means safe according to the usages, habits, and ordinary risks of the business . . . the test is, general [industry custom].”
HOLDING: The defendant was not liable because he followed the industry standard; moreover, the plaintiff’s decedent assumed the risk of employment, with full knowledge of the risks.
The T.J. Hooper
IMPORTANCE: Opens the door for defendant’s to be held liable even when their behavior accords with industry practice. 
FACTS: Barges hauling coal being pulled by tugs.  Weather causes multiple vessels to sink.  A radio on each vessel, relatively cheap even at the time, could have prevented the large amount of loss.
RULE OF LAW: When the burden for adopting a measure which could prevent a harm of high magnitude is low, the judiciary can rightfully create an incentive to change industry standard by holding defendant’s accountable for loss when they have not adopted the measure, even if their behavior does not deviate from the industry standard. 
HOLDING: Decree holding each tug and barge jointly liable to each cargo owner, and each tug for half the damages for the loss of its barge, affirmed.  “Had [the vessels] been properly equipped [with radios], they would have got [the weather reports].
Vergara v. Doan
IMPORTANCE: Abandons the modified locality rule for medical malpractice cases.
FACTS: Plaintiffs bring suit alleging Dr. Doan injured their son during delivery.
RULE OF LAW: “A physician must exercise that degree of care, skill, and proficiency exercised by reasonably careful, skillful, and prudent practitioners in the same class to which he belongs, acting under the same or similar circumstances.”  Thus the no longer distinguishes between doctors of different localities, only between the resources available to different doctors.  The law now assumes they can all now be measure against the same standard as far as care, skill, and proficiency.
HOLDING: Judgment for the defendant upheld because the error in jury instructions was harmless.
Helling v. Carey

IMPORTANCE: Opens the door for defendant’s to be held liable even when established professional practice does not dictate the action which could have prevented harm.
FACTS: Plaintiff contracted glaucoma and was unable to prevent blindness because her eye doctor did not give her a glaucoma test.  Plaintiff, however, was in category of persons who it was not established medical practice to give glaucoma tests to (they are customary starting at age 40 when the likelihood of disease greatly increases).  The test is however a relatively simple and inexpensive one.
RULE OF LAW: Industry standard is not dispositive but instead is subject to the B < P M formula; if this is true, liability may be found against the defendant and damages assessed. 
HOLDING: Liability found against the defendant and damages due to the plaintiff.
NOTES: This is an outlier case; it is an attempt to impose the reasonableness standard on the medical profession instead of professional standards/practice.

Statutory Standards (Negligence Per Se vs. Rebuttable Presumption)
Negligence per se gives the most weight to the statute

Doctrine says that if an actor violates a pertinent safety statute, and the violation results in injury, the fact of the violation itself conclusively establishes the actor’s negligence

Under this doctrine is negligence assumption not rebuttable once a violation of the statute has occurred

Defenses to Per Se

Contributory negligence, justification, excuse, or assumption of risk

Martin v. Herzog

IMPORTANCE: Landmark case for negligence per se

FACTS: Plaintiff and defendant involved in a car accident.  Jury finds for plaintiff, even though by statute at that time of day/night he had to have his lights on and he didn’t.  

RULE OF LAW: The three requirements for negligence per se are that the plaintiff has to be in the class of people that the statute is designed to protect, the statute has to be relevant (i.e. the statute must be designed to prevent this kind of harm), and  statute violation must be the cause of the accident; to quote: “To omit, willfully or heedlessly, the safeguards prescribed by law for the benefit of another that he may be preserved in life or limb, is to fall short of the standard of diligence to which those who live in organized society are under a duty to conform.”
HOLDING: On Appeal, Cardozo argues that if the plaintiff is found to have violated the statute that is negligence per se.

NOTES: In modern day analysis the first two are all you really need from the rule of law to prove negligence per se; the third is assumed and basically collapses into the second one.

Rebuttable Presumption gives less weight to the statute but some a significant amount

Creates a prima facie case of negligence but the other party can rebut that his behavior was negligent, such as i.e. with an affirmative defense

Also, party rebutting can say that despite statute violation party is not negligent

Tedla v. Ellman
IMPORTANCE: Example case of rebuttable presumption standard for statutory standards
FACTS: Plaintiffs are pedestrians walking on the wrong side of the road according to statute when they were hit by defendant’s car.  
RULE OF LAW: “A good cause deviation from law is justified, but deviating from law without good cause is a wrong and the wrongdoer responsible for the damages resulting from his wrong.”  In essence, this allows for illegal behavior where public policy and/or reasonableness so call for it.
HOLDING: Justification defense successfully asserted by plaintiffs that, although they were violating a statute, they were doing the right and reasonable thing.
Consumer Product Safety Act

Example of statute which provides private right of action

Act specifically says it supplements and does not replace common law remedies and remedies under Federal or State law

Gore v. People’s Savings Bank

IMPORTANCE: Differentiates negligence per se from strict liability.

FACTS: Plaintiff’s bring suit against their landlord for damages incurred by their son in ingesting lead based paint in their domicile.
RULE OF LAW: Negligence per se still has an out based on justification and/or reasonableness (i.e. excuse).  A tort doctrine without excuse is strict liability.
HOLDING: Judgment in Appellate Court finding the defendant had no excuse under a negligence per se doctrine is reversed and remanded. 
Some evidence option

Less weight to statute

Not relevant 

Least weight to statute
Res Ipsa Loquitur (“The thing speaks for itself”)
When utilizing the doctrine, one does not have to point to an untaken precaution, but only the end result – hence “the thing speaks for itself.”

The injury must be assumed to have been caused by defendant.
Ybarra v. Spangard
FACTS: Defendant went under for surgery, and when he awoke, he had a pain in the shoulder that was not there before.

RULE OF LAW: Res Ipsa Loquitur is properly applied when the accident is of a kind that does not occur in the absence of someone else’s negligence, when the harm is caused by an agency or instrument within the exclusive control of the defendant, and when the harm was not due to any voluntary action or contribution on part of the plaintiff.  Once this is established, the defendant may rebut, but defendant now has burden of proof.
HOLDING: Where a plaintiff receives unusual injuries while unconscious and in the course of medical treatment, all those defendants who had any control over his body or the instrumentalities which might have caused the injuries may properly be called upon to meet the inference of negligence by giving an explanation of their conduct.
Nevada Statute Relating to Medical Malpractice

Sets certain requirements needed at trial to prove medical malpractice – i.e. expert testimony, unless
At least one of five factors are met, i.e. a foreign substance other than medication or prosthetic device was unintentionally left in the patient

2-Duty

Definition (Restatement 2d) §4

“The word “duty” is used . . . to denote the fact the actor is required to conduct himself in a particular manner at the risk that if he does not do so he becomes subject to liability to another to whom the duty is owed for any injury sustained by such other, of which that actor’s conduct is a legal cause.”
Definition (Restatement 3d) §7

“Even if the defendant's conduct can be found negligent under § 3 and is the legal cause of the plaintiff's physical harm, the defendant is not liable for that harm if the court determines the defendant owes no duty to the plaintiff, either in general or relative to the particular negligence claim. Determinations of no duty are unusual and are based on judicial recognition of special problems of principle or policy that justify the withholding of liability.”
Default duty to exercise reasonable care in avoiding harm to others

Affirmative Duties of Care (Good Samaritan Laws): Intellectual Splits

Ames (Utilitarian)

“One who fails to interfere to save another from impending death or great bodily harm, when he might do so with little or no inconvenience to himself, and the death or great bodily harm follows as a consequence of his inaction, shall be punished criminally”

Epstein (Libertarian/Classical Liberalism)
One should have the right not to have an affirmative duty imposed on you

When law requires you to be moral you’re not really being moral you’re not doing something because it is moral you’re doing it because the law tells you to do something

Posner (Contractual)

The consideration of a contract for saving someone from drowning is the commitment to reciprocate should the roles of the parties be reversed.

It would be impractical and costly to sit everyone down and otherwise agree to a contract to save each other.

Bender (Feminist & Communitarian)

Letting a member of the human family drown without doing something is unconscionable

These other people have other persons that care about them as well – friends, family, etc

Van Skike v. Zussman
IMPORTANCE: Important case where defendant’s did not owe the duty of care requisite to find negligence
FACTS: Store owner sells a minor a toy cigarette lighter from a gumball machine.  The defendant then personally sells the boy lighter fluid and the boy sets himself on fire.
RULE OF LAW: Lack of reasonable foreseeability of harm may be grounds for lack of duty, and therefore create no liability
HOLDING: The burden on the defendant to prevent any of his employees from selling any one of many potentially dangerous substances is too great to find liability in this case.  Thus public policy is central to the holding of this case.
Stagl v. Delta Airlines
IMPORTANCE: Iterates duty of care businesses owe to make their property safe: “reasonable care.”
FACTS: Plaintiff is injured when she is shoved around and hurt in defendant’s baggage claim area by a third party.
RULE OF LAW: A landowner is obliged to “take reasonable precautions to protect [patrons] from dangers which are foreseeable from the arrangement or use of the property . . . as well as to exercise reasonable care in protecting visitors from the foreseeable, injurious actions of third parties.”
HOLDING: On appeal, after finding the defendant owed the plaintiff a duty, the court remands for a jury trial to find if there was a breach of the defendant’s duty to the plaintiff, finding sufficient enough question(s) of fact.
Duty of Care 

Everyone owes a default level of duty to everyone walking around in the world

This level of duty changes however based on special relationships; i.e. there can be a heightened duty of care based on special relationships
Categorical duties of care

Invitees – Workers, others invited onto land for benefit of landowner

Highest duty of care owed

Licensees – Social guests, and others authorized to come onto land for their own benefit

Intermediate duty of care owed – reasonable care

Trespassers – Those not invited nor licensed to be there

Lowest duty of care owed; correct open and obvious hazards

These categories stood at common law but modern analysis disfavors them; instead favoring evaluation of duty owed based on particular contexts

Union Pacific Railway v. Cappier

IMPORTANCE: Deals with the old world analysis regarding negligence and the duty of defendant’s regarding trespasser plaintiffs
FACTS: Plaintiff trespasser is injured on defendant’s property by his railroad car.  The car proceeded ahead and called for help at the station.
RULE OF LAW: If the defendant is not found to be the cause of the harm, the next question one must ask is whether there was an affirmative duty upon the defendant with regard to the plaintiff.  In this time period, there was not; the law refused to me the agent to require the discharge of moral duties.  The defendant owed the plaintiff no legal duty of care – he was a trespasser and his injury was the result of his own negligence.
HOLDING: No finding of negligence on part of defendant.
NOTES: Compare this case to L.S. Ayres & Co. v. Hicks.  The old common law hesitated to create a duty beyond open and obvious hazards with regard to a defendant subject to an action brought by a plaintiff trespasser.  In Ayres however the court asserts a duty in regard to invitees, specifically if the instrumentality is under the control of the defendant and even if the injury is due to the negligence of the plaintiff.
Variable Duty of Care
Foster v. City of Keyser

FACTS: An explosion resulted when natural gas escaped from an underground transmission line.

RULE OF LAW: Some jurisdictions may elect to hold defendants, instead of under a strict liability rule, to the highest standard of care
HOLDING: Court found that a municipal gas utility should be held to duty of utmost care, not strict liability.
Special Relationships: Duty to Rescue (Affirmative Duties)
Good Samaritan Laws

Vermont Statute Ann., Title 12

A person knowing another is exposed to grave physical harm is required to help them to the extent they do not endanger themselves or interfere with important duties owed to others
The person providing such help is not civilly liable unless their actions are grossly negligent, nor will he receive renumeration

Willful violation of this statute is $100
Folsom v. Burger King

FACTS: Plaintiff’s estate brings suit against Spokane Security System for his murder inside a Burger King store in 1992.
RULE OF LAW: “Traditional tort law dictates, absent affirmative conduct or a special relationship, no legal duty to come to the aid of a stranger exists . . . further, a private person does not have the duty to protect others from criminal acts of third parties.”
HOLDING: Spokane Security’s inaction did not create the danger to the employees, there was no special relationship between Spokane Security and the employees, and the voluntary rescue doctrine is not so broad as to cover the facts of this case.
Last Clear Chance Doctrine

Characterized as a transitional doctrine, preparing the way for a system of comparative negligence

Applied in cases where a defense of contributory negligence has been raised, and does not apply if the sole defense is that the injured party assumed the risk

Doctrine: “A plaintiff whose negligence contributes to his or her injury may not recover from a negligent defendant unless the defendant had the last clear chance to avoid injuring the plaintiff.”

Elements a plaintiff must establish:

That the plaintiff was in a position of danger caused by the negligence of the plaintiff

That the plaintiff was oblivious to the danger, or unable to extricate herself from the position of danger

That the defendant was aware, of the plaintiff’s danger and her oblivion to it or her inability to extricate herself from it; and

That the defendant, with means available to him, could have avoided injuring the plaintiff after becoming aware of the danger and the plaintiff’s inability to extricate herself from it, but failed to do so

Washington Metro Area Transit Authority v. Johnson
FACTS: Plaintiff committed suicide by jumping onto tracks.  There is an allegation that the defendant could have prevented her death by applying the emergency brake sooner.

RULE OF LAW: Last clear chance focuses on the actions of the defendant, irrelevant of intentions of plaintiff

HOLDING: For plaintiff.

Basic Defenses

These defenses are based on plaintiff’s conduct/fault

Victim Conduct & Choice/Comparative Fault 
Definition of Comparative Negligence

Comparative negligence apportions the risk to each party as determined by the jury, and prevents the plaintiff from not recovering simply because they were, to whatever degree, also the cause of the harm to (as it would be under a contributory negligence regime)
“Pure” Comparative Fault: New York Civil Practice Law & Rules Section 1411:

“[plaintiff’s actions] shall not bar recovery, but the amount of damages otherwise recoverable shall be diminished in the proportion which the culpable conduct attributable to the claimant or decedent bears to the culpable conduct which caused the damages.”

No limit on plaintiff’s comparative fault which may bar recovery

“Fifty Percent” Comparative Fault: Nebraska Revised Statutes Section 25-21, 185.09
“[plaintiff’s actions] shall not bar recovery, except that if the contributory negligence of the claimant is equal to or greater than the total negligence of all persons against whom recovery is sought, the claimant shall be totally barred from recovery.”

Basically bars recovery if the plaintiff is 50% or more liable for the harm

Li v. Yellow Cab Co. of California

IMPORTANCE: California adopts comparative negligence rule, trumping contributory negligence.

FACTS: Two parties involved in a car accident; defendant was speeding but plaintiff pulled out in front of traffic while making a left turn.
RULE OF LAW: California adopts pure comparative negligence rule – fault according to both parties according to percentage found at fault, with no bar preventing plaintiff recovery if his/her fault is more than 50% (as with a 50% rule)
HOLDING: Fault attributed according to comparative negligence doctrine
Other Defenses

Classic Conception of Assumption of Risk
Lamson v. American Ax & Tool Co.
IMPORTANCE: Classical-type assumption of risk case
FACTS: Employee complained of risk of ax’s above his head falling and harming him to his employer.  Employer did nothing but employee was injured.
RULE OF LAW: If, knowing of the risk, someone continues to voluntarily confront it, even when it is open and obvious, they have assumed the risk.
HOLDING: Employee knew of the risk; he had complained to his boss.  He thereby assumed the risk and the employer is not liable to him.
TYPE OF ASSUMPTION: Secondary assumption of risk

Assumption of Risk

Fireman’s Rule: Fireman assumes risk when he goes into burning building.  Human life has a very high value; Thus, he cannot thereafter bring civil proceedings against any party.
Enforcement of adhesion contracts for denial of liability

Depends on the seriousness of that for which liability is denied

iPod adhesion contract might be upheld, whereas one for open heart surgery might not

Primary Assumption of Risk (Defeats Prima Facie Case)
Is either express or implied

Whether plaintiff has waived defendants duty of care

Defeats one of the elements of prima facie case off the bat

Secondary Assumption of Risk (Affirmative Defense)

There is a breach, there is negligence, but plaintiff’ can’t recover anyway

Thus there is a prima facie case, but it is defeated through an affirmative defense

Primary Assumption of Risk & Amusement Rides
Murphy v. Steeplechase Amusement Co.
IMPORTANCE: Example of primary assumption of risk.
FACTS: Plaintiff took part in an amusement park ride after watching it run for some time and was injured.
RULE OF LAW: “One who takes part in such a sport accepts the dangers that inhere in so far as they are obvious and necessary.”
HOLDING: See Rule of Law
TYPE OF ASSUMPTION: Primary because he paid for the ride.  Also, because the defendant owed the plaintiff little duty of care anyway.
Primary Assumption of Risk & Spectators
Hudson v. Kansas City Baseball Club

IMPORTANCE: Example of primary assumption of risk in situations of spectators of sports
FACTS: Plaintiff, who had attended a baseball game before, sat down at a game and thought he was protected by wire netting.  He was not, and was struck and injured by a foul ball.
RULE OF LAW: 
HOLDING: Plaintiff knew or should have known there was no wire netting
TYPE OF ASSUMPTION: Primary – defendant had little duty to plaintiff in this regard.
Secondary Assumption of Risk & Spectators
Telega v. Security Bureau, Inc.
IMPORTANCE: Example of secondary assumption of risk case.

FACTS: Plaintiff was severely injured after cleanly fielding a football which came off the field when a number of fans severely injured him trying to get a hold of the ball he had caught.

RULE OF LAW: Although amusement owners may not owe more than a primary duty of care to spectators with regard to what comes off of the field, when the behavior is not so ordinary, there is a duty of care by the amusement owners and its agents to protect persons.
HOLDING; “Improper fan conduct . . . is not a risk inherent in or so ordinary a part of the spectator sport . . . such that it is certain to occur at any and every stadium in the Commonwealth.”

TYPE OF ASSUMPTION: Secondary assumption of risk.  Plaintiff did not agree to the harm flowing from getting beat up by unruly fans.
Primary Implied Assumption of Risk & Sports Participants
Scott v. Pacific West Mountains Resort
IMPORTANCE: Defines primary implied assumption of risk
FACTS: Plaintiff was severely injured when, as a student of a ski program on defendant’s resort, he left a slalom court by missing a gate and thereafter was ejected from his skis and landed in a depression below a tow-rope shack.
RULE OF LAW: Primary implied assumption of risk is a way to define a defendant’s duty.  Under it, a defendant simply does not have a duty to protect sports participants from dangers which are inherent and a normal part of the sport.
HOLDING: Because summary judgment can only be granted where reasonable persons can only reach one conclusion, summary judgment was reversed.  There is doubt because there is evidence the defendant’s negligently designed the course to include dangers which would not be so inherently obvious to novice skiers.
TYPE OF ASSUMPTION: Seems to be primary implied but the court does not make a decision.
Crawn v. Campo

IMPORTANCE: Articulates rule assumption of risk rule for sports participants.

FACTS: Plaintiff was a catcher in a pickup softball game when he was injured by defendant, who was attempting to score from second base, slid or ran into him.

RULE OF LAW: The duty of care in establishing liability for sports activity should be, under the circumstances, conduct that is reckless or intentional.

HOLDING: See rule of law

TYPE OF ASSUMPTION: Primary implied – plaintiff consented but the risk was implied in the activity, not explicitly announced to him in anyway.
Lestina v. West Bend Mut. Ins. Co.
IMPORTANCE: Example of court that does not adopt the recklessness standard for sports actions
FACTS: During a recreation team contact sport the plaintiff is injured.
RULE OF LAW: “We see no need for the court to adopt a recklessness standard for recreational team contact sports when the negligence standard, properly understood and applied, is sufficient.”
HOLDING: See rule of law
Express Assumption of Risk & Liability Waivers

The more essential the service, the less OK it is to have a waiver; the less likely it will stand

More a waiver is an adhesion contract, the less likely it is to uphold

More elements of negligence included in the waiver (i.e. gross negligence), the less likely it is to uphold

Tunkl v. Regents of the University of California
IMPORTANCE: Example of express assumption of risk (i.e. liability waiver) being invalidated in the name of public policy
FACTS: Plaintiff was made to sign a liability waiver upon entrance to charity hospital even though he was sedated and in great pain at the time.  At some point two physicians of the defendant were negligent with regard to plaintiff.
RULE OF LAW: Factors to consider whether a liability waiver should be allowed to stand include whether or not the service given was a public service, whether it was an essential service, whether enforcing the waiver would be fair, and whether the situation is such that the waiver constitutes an adhesion contract.  Also, one must consider who is in the best position to bear the duty of care.

HOLDING: Summary judgment for defendant based on liability waiver is reversed.
TYPE OF ASSUMPTION: Primary express?
Shorter v. Drury
IMPORTANCE: Contrasts with Tunkl and allows for persons to contract out of duty of care
FACTS: Plaintiff was a Jehovah’s Witness who was barred by her religion from receiving blood transfusions.  When a physician negligently performed a surgery on her and she bled to death, her husband brought suit.

RULE OF LAW: Parties can contract out of duty of care owed to them.
HOLDING: The risk of death from failure to receive a transfusion was created by and must be allocated to the plaintiff.

TYPE OF ASSUMPTION: Primary express
3-Causation

Actual Cause:

Restatement of Torts, Third § 26

“An actor’s tortious conduct must be a factual cause of another’s physical harm for liability to be imposed.  Conduct is a factual cause of harm when the harm would not have occurred absent the conduct.”

To best apply this one can ask what would have occurred if the actor had not engaged in the tortious conduct.

Recall that for negligence cases, the factual/actual cause of the accident must be the defendant’s breach of its duty of care
But/For Causation

Ford v. Trident Fisheries Co.
IMPORTANCE: Landmark case for But/For causation
FACTS: Plaintiff’s intestate was thrown overboard during a storm.  Facts bore out it might have been easier to get plaintiff’s intestate if the boat was better suspended from the boat and more oars had been provided.
RULE OF LAW: When the defendant’s negligence does not contribute to the plaintiff’s death/injury, there is no but/for causation, and thus, no liability.
HOLDING: Exceptions to verdict for defendant overruled; verdict for defendant upheld.
Barnes v. Bovenmyer

HOLDING: no but for causation because plaintiff would have drowned even if the defendant had not been negligent in the manner in which it stored the rescue boat

But/For Causation and the Loss of Chance Doctrine

But/for causation proven under the loss of chance doctrine if the doctor/at fault party causes more than half of the increased likelihood of injury or death

Exceptions to but/for causation

Loss of Chance Doctrine

· assesses liability for negligence in diagnosis or treatment of an illness (i.e., medical malpractice) in proportion to amount by which the negligence reduced patient’s chances of survival or recovery

Joint Independent Causation

· Two or more tortfeasors each independently would have caused plaintiff’s harm (therefore, neither is but for cause)

· Each tortfeasor jointly and severally liable for all of  plaintiff’s damages

· Kingston v. Chicago RR

· Defendants may seek contribution from each other
Alternative liability

· One or some, but not all, of a group of negligent defendants caused plaintiff’s injury

· All jointly and severally liable unless they can prove they are not the cause of plaintiff’s injury

· Summers v. Tice

· Basis for enterprise/market share liability
Multiple Causation

Kingston v. Chicago & Northwestern Railway

IMPORTANCE: Example case for multiple causation; introduces concept of joint and several liability.
FACTS: Two fires, at least one set by a locomotive, were moving, one from the northwest and one from the northeast, combined together and burned down plaintiff’s logs and timber. The northwest fire, the court determined to be of human origin, but there was no way to be sure; the northeast fire was certainly of human origin.
RULE OF LAW: Two or more joint tortfeasors, are each individually responsible for the entire damage resulting from their joint or concurrent acts of negligence, the only exception being, if there is one tortfeasors who caused a fire, which combined with a fire which was caused by nature or an act of God, in which case the lone tortfeasors would be exempt from liability.  It is the job of the tortfeasors, not the innocent plaintiff, to apportion the wrong.
HOLDING: The railroad company which caused the northeast fire is equally liable for the damage, since the northwest fire was caused by human, though unknown, agency.
Joint & Proportionate Liability

Summers v. Tice, et al.
IMPORTANCE: Example case for joint and proportionate liability

FACTS: Two companion hunters to plaintiff each shoot toward a bird, but end up shooting plaintiff.

RULE OF LAW: Both of those [who fired] are liable for the injury suffered by the plaintiff, although the negligence of only one of them could have caused the injury.

HOLDING: The judgment that defendants stand as joint tortfeasors is upheld.
NOTES: The idea here is that “where the matter of apportionment is incapable of proof, the innocent wronged party should not be deprived of his right to redress, as under traditional negligence law, because we do not know which hunter is the but/for causation of the harm, plaintiff could not recover.
Proximate Causes & Superceding Causes

Proximate Cause Defined: Literally means next to or nearby; can be applied/defined as foreseeability, nearness in space and time, and harm within the risk test.
Palsgraf v. Long Island Railroad
FACTS: Plaintiff was standing on platform of defendant’s third feet from train  when two men ran to catch a moving train.  Although one boarded without mishap, the other was helped on by a guard who had held the door open, and another who pushed him from behind to boost him onto the train.  A package was dislodged from the passenger, which did not appear out of the ordinary, but which contained fireworks, and which exploded on impact, causing scales to be thrown down around the plaintiff and injuring her

RULE OF LAW: A plaintiff must show a wrong to their own person, as a result of a breach of duty to himself,  not merely a wrong to someone else.
HOLDING: Because the defendant did not breach its duty to the plaintiff, she is not able to recover; she must show a breach of duty, a harm, to her own person.

DISSENT: J. Andrews: “Everyone owes to the world at large the duty of refraining from those acts that may unreasonably threaten the safety of others.  Such an act occurs.  [He/she is wronged] even if he/she be outside what would generally be thought of as the danger zone.”

QUOTE: “Negligence in the air is not negligence at all.”
Harm Within the Risk Test (Larrimore & Berry)

Asks whether the harm that occurred is the type that made defendant’s conduct negligent
Larrimore v. American National Insurance Co.
IMPORTANCE: Landmark case for proximate cause
FACTS: Defendant provided plaintiff, a tenant of his, with rat poison.  When the plaintiff went to light the coffee burner around where the poison was placed, the poison exploded, and she brings suit.
RULE OF LAW: A defendant must go further than proving the defendant neglected a duty imposed by statute; he must show that his injury was caused by his exposure to a hazard from which it was the purpose of the statute to protect him.
Prong #1: Is plaintiff in protected class

Prong #2: Was the risk the type of risk the statute was designed to prevent? (i.e. harm within the risk test)

HOLDING: The plaintiff’s harm was not caused by defendant’s violation of the statute; this statute was designed to prevent poisoning, not explosions.
Berry v. Sugar Notch Borough
IMPORTANCE: Foreseeability case for proximate cause

FACTS: Defendant’s negligently maintained chestnut tree blew down during a windstorm; plaintiff was speeding and his streetcar plowed into the tree.

RULE OF LAW: Foreseeability is one of the possible tests for proximate cause; if no foresight can predict a harm, then there is no proximate cause, and thus no fault on that party.

HOLDING: See rule of law

Gorris v. Scott
IMPORTANCE: Harm within the risk case for proximate cause
FACTS: A statute under Contagious Diseases Act required cattle on ships be confined to pens.  During a storm, sheep were washed overboard on a ship without such pens.

RULE OF LAW: The harm the defendant caused is not within the risk contemplated by the statute – the statute was designed to stop disease, not prevent sheep from washing overboard.

HOLDING: For defendant; see rule of law
Cirsosky v. Smathers
FACTS: Defendant allowed his 15-year old son to drive unlicensed, and he ran over a five-year-old-child.  

RULE OF LAW: The violation of the statute must be casually related to the injury in order for liability to follow

HOLDING: Although the boy’s operation of the car was unlawful and negligence per se, there was no evidence of careless driving, and thus no casual relation between the breach of the statute and the injury.

Di Ponzo v. Riordan

FACTS: Both parties were customers at a self-serve gas station; defendant failed to turn off his engine and his vehicle rolled back and injured plaintiff.  It was gas stations policy to not allow gas to be pumped without turning off the engine.
RULE OF LAW: An accident which is outside the limited class of hazards defined by the scope of a duty one has to another, there is no liability created.
HOLDING: “When a vehicle’s engine is left running…there is a natural and foreseeable risk of fire or explosion…[but not necessarily one to a runaway vehicle].”

Intervening & Superceding Causation
Intervening cause is any potential action or even that occurs between the defendant’s negligence and the plaintiff’s harm
Superceding cause actually breaks the chain of causation

Superceding Cause can be a defense in a strict liability claim
Scott v. Shepherd

FACTS: Defendant throw a bomb into a window, which was tossed around by various persons to avoid injury, when it finally exploded and injured plaintiff.

RULE OF LAW: The court addresses the problem of intervening cause by simply finding for plaintiff; this may be purely a public policy decision to hold defendant liable for his wrong, as under Palsgraf this holding could not otherwise be sustained.
HOLDING: For plaintiff.
Wagner v. International Railway

FACTS: Plaintiff’s cousin was thrown from the rail car while it passed over a bridge.  The rail car stopped at the other side of the bridge, and plaintiff walked along the bridge until he found his cousin’s body below, but then misstepped, and fell from the bridge to the ground below, injuring himself.

RULE OF LAW: The wrong that imperils life is a wrong to the imperiled victim, [but also] to his rescuer, because danger invites rescue.
HOLDING: Whether plaintiff was negligently in going to rescue his cousin is a matter of fact for a jury.
State v. Dierker
FACTS: A woman was driving home when she was killed by a chunk of concrete dropped by a fifteen-year old boy.  Woman’s estate brings an action against the highway commission for creating a dangerous condition by leaving loose pieces of concrete and failing to fence them.
RULE OF LAW: Criminal acts may break the chain of causation, meaning those who created a dangerous condition are not liable when the criminal act is the direct cause of a harm, if the harm is reasonably foreseeable (thus heinous criminal acts will likely break the chain – they are less foreseeable).
HOLDING: The commission is cleared of any damages against them.
Kozicki v. Dragon

FACTS: Plaintiff was injured when defendant’s car was stolen by a third party after the car was left unlocked with the keys in the ignition.  The third party, a minor, proceeded to run a stop sign and collide with defendant.
RULE OF LAW: “An efficient intervening cause is a new, independent force intervening between the defendant’s negligent act and the plaintiff’s injury by the negligence of a third person who had full control of the situation, whose negligence the defendant could not anticipate or contemplate, and whose negligence resulted directly in the plaintiff’s injury.”

HOLDING: Whether defendant could have reasonably foreseen that thieves are more negligent at the wheel than ordinary citizens was a question of fact for the jury.

Hines, Director General of Railroads v. Garrett

FACTS: Plaintiff was dropped off 4/5 mile past her station, and on her way back she was twice raped at a place called “hobo hollow.”

RULE OF LAW: Common carriers have a heightened duty of care to their passengers which includes not exposing them to foreseeable injury; if they do so, and there is harm, they are negligent.

HOLDING: See rule of law

Liberty National Life Insurance Co. v. Weldon
FACTS: Aunt-in-law murdered an infant after drawing three life insurance policies on her.

RULE OF LAW: An insurance company is under a duty to use reasonable care not to issue a policy of life insurance to one without insurable interest.

HOLDING: Damages of $75,000 sustained to plaintiff

4-Damages

Courts generally favor one judgment awarding past and future damages

Compensation for Harm

Christopher v. United States
FACTS: Plaintiff was injured while undergoing treatment at a VA hospital in 1959.

RULE OF LAW: A large swath of this case involves calculating damages, the best rule to take away from this, is however, the following: “The risk of the uncertainty [of calculating damages] should be thrown upon the wrongdoer instead of upon the injured party.”
HOLDING:  $650,211.00 to the plaintiff.

Calculating Damages

New Jersey Time Unit Rule

Break down pain and suffering into units – i.e. days, weeks, months, etc, in order to calculate how much is due to a plaintiff

Illinois Pattern Jury Instructions
Sets the elements of damage which may be compensated for

Nature, extent and duration of injury; aggravation of a pre-existing ailment or condition; disability or disfigurement resulting from the injury; pain and suffering experienced and reasonably certain to be experienced in the future; etc

Uncertain Future Harm

Jackson v. Johns-Manville Sales Corp.
FACTS: Plaintiff had been exposed to asbestos during his employment and sues several manufacturers.
RULE OF LAW: Plaintiffs can rightfully recover for probable future consequences of harms caused by defendants.  With regard to mental anguish (fear), recovery may be had where plaintiff not only has suffered a physical injury, but the conduct of the defendant was willful, gross, or wanton.
HOLDING: Plaintiff may recover for the probability that he will suffer from cancer, and he may recover for fear because the conduct of the defendant was sufficiently gross.

NOTES: Contrast this with two disease approach, which would require a suit to be brought each time a new disease crops up.

Periodic Award of Damages
Jane Doe et al. v. State of New York
FACTS: Plaintiff was as nurse at a state correctional facility who was stabbed with a needle contaminated with AIDS by an inmate in a seizure, after correctional officers refused to intervene.

RULE OF LAW: With regard to a person’s future economic loss, damages attributable to an injured person’s lost earning capacity due to injury must be awarded directly to that person during his or her lifetime utilizing a preinjury life expectancy.  Periodic damage awards, as called for the statute, are not unconstitutional.
HOLDING: Award should be modified with regard to future economic loss, and the case is remanded for the lower court to decide the amount of judgment with regard to periodic damages.
NOTES: Defendant had an affirmative duty here to protect the plaintiff; the defendant’s inaction was thus the proximate cause of the plaintiff’s injuries, both under a foreseeability test and a harm within the risk test.

Wrongful Death & Other Relational Harm

Survival Statutes provide for elements of damage for which the deceased could have recovered had he not died
Wrongful Death Statutes, on the other hand, provide damages for near relatives who were dependents of the person killed

In any of these cases punitive damages are normally only awarded for severe misconduct (i.e. wanton, reckless, or willful)

Otani v. Broudy
FACTS: Plaintiff was killed during a surgery which was negligently performed while plaintiff was unconscious.  Plaintiff died several hours later without ever regaining consciousness.

RULE OF LAW: Loss of enjoyment of life damages are not allowable in an action brought under a Survival Statute; doing so would essentially compensate for the loss of life itself; that the plaintiff has died does not establish a basis for loss of enjoyment of life damages for period between death and pre-injury life expectancy
HOLDING: The plaintiff did not suffer any noneconomic predeath damages as a result of her surgical injury and thus no claim for such damages survived to her estate.
NOTES: It’s apparent a large part of this rule and holding result from the fact that the plaintiff never regained consciousness between the time of fatal injury and death.  Logically the court has a problem compensating for loss of enjoyment of life where there was no enjoyment possible.  In at least one regard, however, this holding is disturbing: it may make it cheaper to kill a patient than to maim them and allow them to live.

Illinois Pattern Jury Instructions for Wrongful Death Damages to Next of Kin

Factors to Consider

What the decedent customarily contributed in the past

What the decedent earned or what he was likely to have earned in the future

The decedent’s age

The decedent’s occupation

Factors which may not be considered

Pain and suffering of the decedent

The grief or sorrow of the next of kin

The poverty or wealth of the next of kin

Cassano v. Durham
FACTS: Plaintiff, the live-in girlfriend of deceased, is seeking to recover under the Wrongful Death Act, though the Act extends only to spouses.

RULE OF LAW: If a plaintiff is not in the category whom, according to statute, is compensable under a Wrongful Death Act, he/she may not recover

HOLDING: Enlarging the statute to include unmarried companies is solely a legislative function; the plaintiff cannot be classified as a surviving spouse and thus is not entitled to wrongful death damages.

Other Relational Harm

Borer v. American Airlines, Inc.
FACTS: Nine children bring suit for loss of consortium with regard to their mother
RULE OF LAW: A nonstatutory cause of action for the loss of parental consortium is unrecognizable

HOLDINGS: The court finds, inter alia, monetary compensation in this case would be inadequate, damages would be difficult to measure, and finding for the plaintiff would engender voluminous litigation.
Insurance

Insurance is about distributing risks and costs

Makes more sense the larger the market is, as accidents and other occurrences are then subject to more predictability

Alternatives to Insurance

Self insure

Some companies budget for how much their losses will be, and find it cheaper to self insure

Vicarious Liability
Holding one person or entity liable for the acts of another

Occurs most often in employment settings, where the master/employer is held liable and responsible for the actions of the servant/agent, so long as they are acting in the course of their employment

Liability Without Fault

Strict Liability

Generally defined, Restatement 2d, §519

 (1) One who carries on an abnormally dangerous activity is subject to liability for harm to the person, land, or chattels of another resulting from the activity, although he has exercised the utmost care to prevent the harm

(2) This strict liability is limited to the kind of harm, the possibility of which makes the activity abnormally dangerous.

Strict liability applies only to that component of the activity that makes it abnormally hazardous

Idea is to make sure the enterprise pays its way

In theory, serves to make sure that the value of the activity outweighs its dangerousness

No punitive damages under strict liability

Abnormally Hazardous Activities defined, Restatement 2d §520

In determining whether an activity is abnormally dangerous, the following factors are to be considered:
Existence of a high degree of risk of some harm to the person, land, or chattels of others

Likelihood that the harm that results from it will be great

Inability to eliminate the risk by the exercise of reasonable care

Extent to which the activity is not a matter of common usage

Inappropriateness of the activity to the place where it is carried on

Extent to which its value to the community is outweighed by its dangerous attributes

Defenses to Strict Liability

Consent

Assumption of Risk

Contributory negligence – but ONLY unreasonable secondary assumption of risk

Proximate cause analysis

Madsen v. East Jordan Irrigation Co.
FACTS: Explosion going on about 100 yards away causes a mother mink to become excited and kill her kittens.
RULE OF LAW: “One who fires explosives [read: is subject to strict liability for his enterprise] is not liable for every occurrence following the explosion which has a semblance of connection to it.”  Lack of anticipation/foreseeability – lack of the harm with in the risk – can defeat a strict liability cause of action.
HOLDING: The killing of the mink kittens “was not within the realm of matters to be anticipated.”
Strict liability involves a harm where there is no negligence, but where, once causation is proven, the harmed person/thing is entitled to damages
Strict liability versus negligence

Negligence

A fault system

Must show a duty which a person did not fulfill

B < PM

Reciprocity of risks

Strict Liability

No fault has to be shown

Recovery can still be had if B > PM

Still have to show but/for causation (proximate causation is often thereafter assumed)
Does not have to be an untaken precaution

Essentially, holding people accountable for purposeful activity that is abnormally dangerous

Different from insurance; insurance only loss must be shown – strict liability still requires but/for causation

No reciprocity of risks

Applicability

Harms to land or environmental harms

See Rylands v. Fletcher
Wild animals

See Marshall v. Ranne
Abnormally hazardous materials

See Exner v. Sherman Power Construction Co.
Products liability

Exner v. Sherman Power Construction Co.
IMPORTANCE: Landmark case in articulating the doctrine of strict liability

FACTS: Defendants agents, while moving dynamite from a warming hut to a blasting site, were killed when a large amount of the dynamite exploded, causing plaintiff several hundred feet away to be thrown from her bed and injured.  From the concussion, her bed & breakfast was also damaged.

RULE OF LAW:

Because of the high level of inherent danger in the defendant’s actions (i.e. the transportation of dynamite), even though there was no negligence on the defendant’s part, plaintiff can recover under absolute (read: strict) liability doctrine.  The defendant thus becomes the insurer for his own actions.  This is the doctrine of strict liability.
Rephrasing of Restatement 2d 519; See Also Restatement 520 (approx. 1 page above).
HOLDING: Although the court disagrees with the lower court in finding liability under the Vermont statute, they concur in the result.  Thus, even though they hold the defendant acted at its own risk in storing a large amount of dynamite, they affirm the judgment of the lower court.

Fletcher v. Rylands

IMPORTANCE: At common law, this is the first formulation of the doctrine of strict liability.

FACTS: Defendant was constructing a cotton mill round about where plaintiff was working a coal mine, both on the land of a landed noble in Britain. When the water from a pool defendant had constructed flooded plaintiff’s coal mine and caused damage and loss of business, plaintiff brings suit.
RULE OF LAW: “The person who for his own purposes brings on his lands and collects and keeps there anything likely to do mischief it escapes, must keep it in at his peril, and if he does not do so, is prima facie answerable for all damage which is the natural consequence of the escape.”

HOLDING: Defendant is liable to the plaintiff for damages.

CONCURING OPINION: Lord Cranworth: “If a person brings, or accumulates, on his land anything which, if it should escape, may cause damage to his neighbor, he does so at his peril.  If it does escape and cause damage, he is responsible, however careful he may have been, and whatever precautions he may have taken to prevent the damage.”

NOTES: The court reasons mutuality of risk is grounds for negligence; non-reciprocal risks however, are grounds for strict liability
Marshall v. Ranne
FACTS: Plaintiff was attacked by defendant’s hog while on his own property.  He had known of the danger of the hog through it hounding him on his property many times before.
RULE OF LAW: First, suits for damages caused by vicious animals should be governed by principles of strict liability.  Second, contributory negligence is not a defense to a strict liability action (this does not mean comparative negligence is barred because it is assessing responsibility).  Third, as per the Restatement 2d 496E, a plaintiff does not voluntarily assume the risk of harm if the defendant’s tortious conduct has left him no reasonable alternative course in order to exercise a protected right or privilege.
HOLDING: Court finds for plaintiff.
Siegler v. Kuhlman
FACTS: Plaintiff was killed by a tractor trailer full of gasoline which had detached from its rig on a road above and subsequently spilled thousands of gallons of gasoline, which was ignited by plaintiff’s head lamps on her vehicle.

RULE OF LAW: Strict liability is applied in cases where, not only should the harm clearly lie on one party over the other, but where problems of proof would arise because evidence has been destroyed.
HOLDING: For plaintiff, and remanded solely for damages calculation.

Indiana Harbor Belt RR v. American Cyanamid Co.
FACTS: Plaintiff is seeking indemnity from defendant after it was forced to pay for a cleanup of a chemical on a train defendant filled
RULE OF LAW: If an accident can be avoided with reasonable care, there is not compelling reason to move to a regime of strict liability
HOLDING: Case is remanded for further proceedings according a negligence standard

McLane v. Northwest Natural Gas Co.
FACTS: Plaintiff was insulating one half of a gas tank under construction when, from the other half, gas leaked out from the defendant’s control, exploded, and caused his death.
RULE OF LAW: The principal factor which brings the activity within the abnormally dangerous is not so much the frequency of miscarriage as it is the creation of an additional risk to others which cannot be alleviated and which arises from extraordinary, exceptional, or abnormal nature of the activity.  With regard to assumption of risk, in order for a plaintiff to have assumed the risk, he must realize the full extent of the risks, and he must have confronted them voluntarily.
HOLDING: There is sufficient doubt as to whether plaintiff assumed the full extent of the risks; the case is therefore remanded for further proceedings.
Restatement 3d §25: Strict Liability & Comparative Negligence

If the plaintiff has been contributorily negligent in failing to take precautions against an abnormally dangerous activity, the plaintiff’s recovery for physical harm resulting from the contributory negligence is reduced in accordance with the share of responsibility assigned to the plaintiff.
Absolute Liability

Similar to strict liability, but you do not have to prove causation

Yukon Equipment, Inc. v. Fireman’s Fund Insurance Co.
FACTS: Explosives were detonated by thieves on Yukon’s property, causing damage to buildings thousands of feet away.
RULE OF LAW: Storers of explosives are absolutely liable for the harms their product causes irregardless of intervening causes so long as the situation produces the same result as originally threatened.
HOLDING: The court refuses to use strict liability as per the Restatement, saying the factors to be considered smack of negligence, and instead impose absolute liability on the petitioner for the explosion because of the nature of the explosives and the fact that even though thieves caused the explosion, the harm was the kind of which is originally threatened by storing explosives – an explosion.
NOTE: A particularly strong proximate cause analysis seems to flow from the fact that Yukon had had previous break in/thefts of the facility and knew about them.
Defenses & Limits

Defenses to Strict Liability

Consent

Assumption of Risk

Secondary unreasonable assumption of risk is the ONLY assumption of risk available

Proximate Cause analysis
Products Liability

3 Kinds of theories for products liability

Manufacturing Defects

Something wrong with the individual product varying from design
Design Defects
Flaw in design of all the same products

Failure to Warn (we don’t get to this)
i.e. labeling

Development of Products Liability law

1st: Privity of Contract (W/exceptions for public safety) – see Thomas v. Winchester
2nd: Negligence standard – see MacPherson

3rd: Strict liability – see concurrence in Escola, 

Thomas v. Winchester

FACTS: Seller mislabeled a poison, which was sold by an intermediate, a druggist, to plaintiff

RULE OF LAW: Because the injury was to the third part not in privity of contract was to be foreseen, there was a duty on behalf of the seller to avoid injury.

HOLDING: Plaintiff received damages from the seller

Ward v. Morehead City Sea Food Co.
FACTS: Defendant sold a grocer bad fish which had stayed on a dock for 36 hours during a summer month, and did not immediately notify all grocers when it began to find out the fish was not only making people sick, but killing a man as well.  Plaintiff’s intestate bought the fish from one of the intermediate grocers and died.
RULE OF LAW: Given evidence, a company owes a duty of care to end consumers of a dangerous product.
HOLDING: The defendant was negligent with regard to the plaintiff.

Manufacturing Defects
MacPherson v. Buick Motor Co.

IMPORTANCE: Showing the development of products liability law, this case shows the movement to a negligence standard, and away from the standard which required a plaintiff to be in privity of contract with a defendant product manufacturer/seller in order to recover.

FACTS: Defendant is a manufacturer of automobiles who sold a vehicle to a retailer.  When the retailer sold it to plaintiff, it thereafter suddenly collapsed and the plaintiff was thrown from the vehicle and injured.  A wheel was found to be defective, although it was not made by defendant.
RULE OF LAW: SIMPLY: A manufacturer/seller owes a duty to foreseeable user of a product.  LONG: “Whenever one person supplies goods or machinery, or the like, for the purpose of their being used by another person under such circumstances that every one of ordinary sense would, if he thought, recognize at once that unless he used ordinary care and skill with regard to the condition of the thing supplied, or the mode of supplying it, that there will be danger of injury to the person or property of him for whose use the thing is supplied and who is to use it, a duty arises to use ordinary care and skill as to the condition or manner of supplying such thing.”
HOLDING: Found for plaintiff
Escola v. Coca Cola Bottling Co. of Fresno
FACTS: Waitress was injured by a Coca Cola bottle which exploded in her hand.
RULE OF LAW: When a defendant produces evidence to rebut the inference of negligence under res ipsa loquitur, it is a question of fact for a jury to determine whether the inference has been rebutted.

HOLDING: Affirmed for plaintiff.

CONCURRING: J. Traynor: Argues for the courts to stop finding creative ways of finding negligence on manufacturers for injuries of end users; instead, he calls for the application of strict liability to product manufacturers, saying manufactures are the best situated to absorb the costs of such actions.  “Even if there is not negligence . . . public policy demands that responsibility be fixed wherever it will most effectively reduce the hazards to life and health inherent in defective products that reach the market.”
Restatement 2d §402A

One who sells any product in a defective condition unreasonably dangerous to the user or consumer or to his property is subject to liability for physical harm thereby caused to the ultimate user or consumer, or to his property, if
The seller is engaged in the business of selling such a product, and

It is expected to and does reach the user of consumer without substantial change in the condition in which it is sold

This rule applies although

The seller has exercised all possible care in the preparation and sale of his product, and

The user or consumer has not bought the product from or entered into any contractual relation with the seller

Design Defects

There is always reasonableness (negligence-type) analysis in assessing adequacy of product design

Two tests for determining if there is a design defect

Expectation test

Looks at a challenged design from the standpoint of a product user, and asks, do the risks of the design meet expectations of an average consumer?, or does the product’s performance offend expectations about safety? 
This test is rooted in contract law – warranty doctrine

Green v. Smith & Nephew AHP, Inc.

FACTS: Plaintiff was a nurse who for years used latex gloves manufactured by defendant, which contained a powder and starch which caused allergies in 5-17% of the glove’s consumers, unbeknownst to either party.  Plaintiff suffered increasingly serious health problems as a result of the allergy and brought suit.
RULE OF LAW: Liability is imposed under the expectation test if the product is (1) in a condition not contemplated by the ultimate consumer; and (2) dangerous to an extent beyond that which would be contemplated by the ordinary consumer, irregardless of any element of foreseeability on the manufacturers part.
HOLDING:  Because the ordinary consumer was not aware of the potentially dangerous condition of the gloves, the jury reasonably found the gloves to be defective and unreasonably dangerous.
Couch v. Mine Safety Appliances Co.
FACTS: Logger was killed when a tree fell on top of him.  His helmet was found beside him with a dent in the crown and without two or four rivets needed to hold the suspension in place.

RULE OF LAW: Under the consumer expectation test, the availability of an alternative, reasonably safe design is not a necessary element of a plaintiff’s burden of proof in a product liability action based on defective design.”

HOLDING: Affirmed for plaintiff.

Linegar v. Armour of American, Inc.
FACTS: Highway patrolman was killed when a bullet went through his body under his arm where his body armor had no protection.
RULE OF LAW: A manufacturer is not obliged to market only one version of a product, that being the safest design possible; person safety devices require personal choices.
HOLDING: For defendant.
NOTES: While in Couch the plaintiff had no reason to expect the helmet would not protect him (i.e. that the product was faulty), in the instant case it is clear to any reasonable person when a vest offers no side protection that one will be open to being shot and injured or killed on the side.

Dawson v. Chrysler Corp.
FACTS: Plaintiff was injured in a car accident, allegedly because when the side collision occurred the vehicle lacked a full and continuous steel frame.

RULE OF LAW: Leaving states free to find liability against product manufacturers even though their products meet safety standards produces a system which is inconsistently applied and leaves manufacturers open to too many suits.  The instant case seems to attempt to induce car manufacturers to create heavier cars, although doing so would create another problem in and of itself: energy consumption.
HOLDING: Upheld jury verdict for the plaintiff.
Balancing test

Takes the perspective of a product engineer, or a manufacturer, and asks, is the design of the product, on balance, reasonably safe?, or, do the risks of the design outweigh the design’s utility?

This test has its roots in tort – risk/utility analysis of negligence law

Restatement of Torts, 3d, §1

One engaged in the business of selling or otherwise distributing products who sells or distributes a defective product is subject to liability for harm to persons or property caused by the defect

Defenses to Products Liability

Since current regime is a strict liability one, they are the same as strict liability

Consent

Assumption of Risk

Contributory negligence – but ONLY unreasonable secondary assumption of risk

Proximate cause analysis

No-Fault Plans

Differentiated from Tort

Tort is concerned with redressing wrongs – corrective justice

No Fault Plans, such as Workers’ Compensation, are concerned with social welfare, and providing support

Workers’ Compensation

Larson’s Workers’ Compensation Law: Outline of a basic workers’ compensation scheme
(a) an employee is entitled to certain benefits whenever the employee suffers a “personal injury by accident arising out of and in the course of employment” or an occupational disease

(b) negligence and fault are largely immaterial, both in the sense that the employee’s contributory negligence does not lessen his or her rights and in the sense that the employer’s complete freedom from fault does not lessen its liability

(c) coverage is limited to employees, and does not include independent contractors

(d) benefits to the employee include cash wage benefits (1/2 – 2/3) of usual weekly wage, as well as medical expenses; arbitrary maximum’s and limits are usually imposed; in death cases benefits for dependents are provided
(e) the employees give up their common law right to sue their employer for damages

(f) the right to sue third parties remains, with some amount of the damages going to the employer as reimbursement

(g) the scheme is usually administered by administrative commissions

(h) the employer is required to obtain some type of insurance, thereby passing on the cost to the consumer for the workers compensation scheme as a part of production
Whetro v. Awkerman
IMPORTANCE: Makes employees who die from acts of God compensable under workers compensation

FACTS: Two men were killed, one by a tornado while in a residence he was working on, and another by a tornado while in a motel in which he was staying for a business trip.

RULE OF LAW: “It is no longer necessary to establish a relationship of proximate causality between employment and an injury in order to establish [workers] compensability [under workers compensation] . . . fault has nothing to do with whether or not compensation is payable.”

HOLDING: The employment of the two men “was the occasion of the injury in which they suffered and therefore the injuries arose “out of” and in the course of their employment.”  Judgment for each man affirmed.
Advanced Intentional Torts
Include defamation, interference with prospective business advantage, interference with contract

Raise important questions with respect to expressive activity

They are probably not conceptually coherent

What is a bad motive (i.e. if competition is good?)

What is protected expressive conduct

Beyond Tort
Mass Tort 

Generic Injury
Sindell v. Abbott Laboratories

FACTS: Plaintiff is one of approximately 1.5 to 3 million women exposed to DES in utero so as to prevent miscarriages.  The drug is found to have myriad unintended, harmful effects, including but not limited to increasing the incident of adenocarcinoma 30-90%.  Plaintiff suffers from adenosis and must get constant biopsies, and brings suit.  It is also found the defendant’s violated FDA regulations by distributing the drug on an unlimited basis when it was only approved for experimental purposes, and that there was evidence the manufactures of the drug purposefully made the drug identically, so as to confound any future litigation.
RULE OF LAW: As per the Restatement of Torts, 2d, §876, “For harm resulting to a third person from the tortious conduct of another, one is subject to liability if he (a) does a tortious act in concert with the other or pursuant to a common design with him, or (b), knows that the other’s conduct constitutes a breach of duty and gives substantial assistance or encouragement to the other so to conduct himself.”  Once this is found in the affirmative, liability amongst multiple, generic defendants are apportioned according to their market share of that product.

HOLDING: The court chooses to measure the likelihood that any of the defendant’s supplied with product which allegedly injured plaintiff by the percentage which the DES sold by each of them for the purpose of preventing miscarriages bears to the entire production of the drug sold by all for that purpose. 
Toxic Torts

Ayers v. Township of Jackson
FACTS: Plaintiff’s well water was allegedly contaminated by toxic pollutants leaching into an Aquifer from a landfill established by defendant.
RULE OF LAW: “The cost of medical surveillance is a compensable item of damages where the proofs demonstrate, through reliable expert testimony predicated upon the significance and extent of exposure  to chemicals, the toxicity of the chemicals, the seriousness of the diseases for which individuals are at risk, the relative increase in the chance of onset of disease in those exposed, and the value of early diagnosis, that such surveillance to monitor the effect of exposure to toxic chemicals is reasonable and necessary.”
HOLDING: The court holds quality of life damages are allowable under the Tort Claims statute (as they are not pain and suffering), that emotional distress is barred under the Tort Claims statute, and that the claim for medical surveillance is a good use of the courts equitable powers and is allowed in this case (per the above rule),  
Tort Reform

Non-Tort Plans

