Property

Spring 2008 Prof. Clark

· Professor has check mark system in grading for each element of an answer, so be thorough
· Use headings
· Use full sentences
· 10 multiple choice questions, write answer in the booklet at the outset
· Locke’s Labor Theory of Property (Moral)

· We inject our own labor into something external and transform/add value to it, the external thing becomes ours, we gain the right to exclude

· Natural law/natural rights - We own/possess ourselves, no government involvement necessary

· Exception - slaves, did not own themselves. So could not own property.

· Commons – property in the commons held less value than property held in a private property system

· Less incentive/rational basis for investment if you were not going to be recognized as the private property owner

· By injecting labor into the commons, you make it your own

· Private property is a moral right, common sensical

· Locke’s proviso

· Limitation is what one can usefully use, so that individuals could not simply warehouse property and build fences around it

· Demsetz’s Utilitarian Theory of Property (Economic)

· Property rights specify who must pay who to modify actions taken by persons

· How can the legal system enable property to rise to its best use?

· “Greatest good for the greatest number”, focus on maximizing societal wealth

· Overlap with labor theory, creates incentives for use/investment/planning

· Civic Republicanism (Political)

· How do we expand access to property opportunities so that there can be more stakeholders in society?

· Improving the political process

· A reliable interest in property will make you more likely to be involved in civic governments

I. ACQUISITION OF PROPERTY

· A. ACQUISITION BY CAPTURE

· The Rule of Capture = mortal wound or capture = possession.
· Pierson v. Post (N.Y. 1805) p. 17: Post was chasing a fox on horseback with his dogs; Pierson intercepted near the end of the chase, killed and captured the fox.
· Majority: Post had neither mortally wounded nor actually possessed the fox, so fox --> Pierson.

· Dissent: There is little incentive for individuals to invest in the socially beneficial activity of capturing foxes if the fox is legally rewarded only to the one who kills it. The decision should be left to the hunters.

·  “It’s Not About the Fox” argument that the case is about class – Post was wealthy landholder, Pierson was new money involved with trade overseas

· Utilitarian thought: what rule is likely to create the incentive for individuals to invest in ridding Queens of foxes?

· Pierson piggybacking on Post’s labor?

· Post has a moral right to the fox because he invested his labor in terms of sheer volume

· Pierson has invested the more effective labor

· B. ACQUISITION BY DISCOVERY

· How do we resolve conflicts of right to property?

· First in Time rule – first to get to it (Johnson wins)

· Johnson v. M’Intosh (U.S. 1823) p. 3: Johnson obtained title to land through change of ownership from Plains Indians & white speculators. M’Intosh obtained title under a land grant from the U.S.
· Title Transfer: British ( States ( U.S. ( M’Intosh. Conquest, not discovery. Leaving the country to the Native Americans would render it wilderness (they did not add labor to it). Native Americans did have occupancy rights; land could only be purchased or conquered by Americans.

· Utilitarian view – Native Americans were “passers by” and did not add to the value of the land as the Americans did, thus held an inferior title/lacked possession

· Bundle of sticks – each stick represents a property right

· America held all sticks but the stick of right to occupancy, which was held by the N.A.

· C. ACQUISITION BY CREATION

· General Principles of Intellectual Property

· When do you not have full property rights in your own person?
· Weighing the importance of different schools of property theory
· Utilitarian v. Locke v. Civic Republicanism or a mix of each
· Primary purpose is to reward labor

· Property in One’s Ideas and Expressions

· INS v. AP (U.S. 1918) p. 51: AP, original P and cooperative global news distribution service, sued INS, original D and domestic news distribution service, during WWI. AP filed to restrain piracy by INS.

· 1. AP’s news matter is not copyrighted and is not within the operation of the copyright act. News information (substance) is public. Constitutional right to writings and discoveries was not meant to be extended to the spreading of news information.

· 2. AP has not chosen to abandon its right at instant of publication. Doing so would destroy their business, taking away from their profits. 

· 3. News is valuable when it is fresh. Though it is common property, the issue here is between the two competitors not between either and the public. News matter is stock in trade, or quasi property, in which AP has put labor into. Unauthorized interference: INS may not reap what it has not sown, by reselling for commercial use (L). Unfair Competition: INS not burdened with expense, makes it commercially irrational to enter news business, public suffers (U).

· Tied back to Pierson v. Post, recognizing getting what is good for the public done first (U) or what is morally right in terms of who put the work in (L)

· Legal system wants to create incentives for socially beneficial behavior. By rewarding those who put the labor in (Post), we are creating profit as the incentive for innovation. By rewarding those who get the job done first (Pierson), we enhance the public good overall more efficiently.

· Cheney Bros. v. Doris Silk (2d Cir. 1930) p. 55: P created a silk fabric design that D copied, sought injunctive relief. P’s silks were not very profitable, nor were they copyrightable or patented.

· Utilitarian calculus favors competition. P had no property right recognized by law, and the court refused to create one in common law.

· Smith v. Chanel (9th Cir. 1968) p. 56: Copycat perfume company with cheaper prices claimed in its ads that its product was the equivalent of Chanel No. 5.

· Public good resulting from competition (U) is greater than the moral question of allowing free ride on another’s labor (L). Imitation is the highest form of flattery.

· Baird on Common Law Intellectual Property: (criticism of INS v. AP decision)

· Allowing imitation would promote competition, it would allow for creativity and drive the market to create better products at lower prices (+ social benefit)

· Quite an assumption to think that the freedom to imitate will not destroy the incentive to come up with new devices

· Property in One’s Persona

· White v. Samsung (9th. Cir. 1993) p. 62

· Overprotection stifles creativity

· Increasing the public domain would limit these private property claims (U)

· White should be recognized as owning her body and the labor injected into building her persona (L)

· Property in One’s Person

· Moore v. Regents of the Univ. of Cal. (Cal. 1991) p. 69: Eventually P found out that his cells were being used for research, but took longer to find out that D’s signed a contract with a commercial scientific research institute for the “Mo cell line”.
· P has not stated a cause of action for conversion. Statutes limit continuing interest of a patient in surgically removed cells as medical waste, once the cells are removed from the body they are no longer the patient’s property. The patented cell line cannot be P’s property, it is not unique to him and it was the result of human innovation. Conversion liability should not be extended out of policy concerns. Medical research would slow if the action of conversion were recognized.

· The Right to Exclude from Real Property

· State v. Shack (N.J. 1971) p. 88: Tedesco claimed two government workers, one for legal aid the other for medical, trespassed on his property while attempting to meet with migrant workers. Migrant workers were housed on property as compensation for their labor.

· Tedesco has no right to exclude the workers from their right to see visitors. Property rights serve human values, are recognized to that end and are limited to it. Title to real property cannot include dominion over the destiny of person the owner permits to come upon the premises.

· (CR): giving migrant workers these tenancy rights (allowing them to meet with invitees, especially government legal and medical aid workers) gives them a stake in society that they don’t have as a marginalized group in society

· D. ACQUISITION BY ADVERSE POSSESSION
· Doctrine comes from England, where no state of mind requirement

· Possessor has all the normal rights of a possessor of land

· Very utilitarian (U) – we don’t want land to go unused

· But is there a non-use value to land?

· Complete parcel or boundary disputes are two main types

· NEED TO KNOW QUESTIONS OF TIMING

· Dominant Doctrinal Test

· Continuous: for the S.O.L. period (3-10-21-40 years), not necessarily 24/7, must use property as regularly as the actual owner
· If there are intervals when the adverse possessor is not using the property, consider his intent. Is use continuous enough to run S.O.L.?
· Adversity/Hostility: without consent of the original owner

· Notoriousness: open and apparent, not clandestine, not furtive, gives reasonable notice to the owner that the land is being claimed

· Exclusive: must use property as exclusively as the actual owner would
· Does A.P. seek to exclude others?

· If entry on part of the land, possessor may be deemed to have constructive possession of the rest

· Jurisdictions Differ as to State of Mind

· Majority of U.S. – objectively looks like actual owner, no particular state of mind

· Minority of U.S. – use good faith state of mind, genuine belief that you have the right to be on the property

· Mistaken deed, good fortune

· Minority of U.S. – 4 states, use bad faith intent to dispossess

· Are owner’s possessions still in the house?

· Statute of Limitations

· S.O.L. is different for urban (shorter) and rural (longer) areas because it takes different lengths of time to find out that someone is on your property

· When S.O.L. expires and CANE is followed, A.P. gains title of ownership to the property, actual owner can no longer use the law to eject A.P. from their property

· Why have adverse possession laws?

· To make sure property is put to its best use for society (U)

· A.P. has come to rely on the property, law recognizes that A.P. has invested them self in the property (L)

· Bars stale claims, penalizes non-user

· Keeps title records up to date, provides possessors with adequate title

· Tacking (adding): adverse possessor wannabe transfers property to another adverse possessor wannabe, so that person gains title by adverse possession after statute of limitations expires

· The two people must be in privity of estate/privity relationship

· Disabilities for purposes of A.P.:

· Historically, being at sea/in the military was a disability.

· Only 2 legally recognized disabilities: Age of minority or Mental illness

· Disability must be present at the time that A.P. cause of action accrues, if later develops the disability is immaterial

· Once the disability of the original owner resolves, through gaining age of majority or through gaining competence, then owner is given ten years to eject adverse possessor

· Sale by original owner or death resolves disability

· Disability of second owner is immaterial, but adverse possessor must have succeeded in AP against the original owner
· Color of Title: adverse possession on title document either transferred to them by a private party or granted by the government

· Adverse possessor under color of title must still satisfy CANE, but have shorter statute of limitations

· If successful, the color of title adverse possessor will be found to have title over all described in the deed, whether or not occupying all described in the deed

· Quiet title: adverse possessor goes to court to get a decree of title

· Van Valkenburgh v. Lutz (N.Y. 1952) p. 115: D used vacant lot behind their home to build a shed for their brother, raise chickens, grow and sell vegetables and use as a walkway. P moved in and bought the lot, took possession of it and filed for ejectment. D conceded that P owned it but claimed an easement (the walkway). P sued for delivery of the land and removal of D’s stuff.

· To constitute “actual” occupation for adverse possession, N.Y. specifically requires that land be 1) protected by a substantial enclosure or 2) usually cultivated or improved. Must also have hostile state of mind. D’s occupation was insufficient because it was neither enclosed nor sufficiently improved. D also did not have the hostile state of mind.

· Mannillo v. Gorski (N.J. 1969) p. 130: D raised house and modified design of steps and concrete walk, so that it encroached 15 inches onto P’s land.

· Any entry and possession for the S.O.L., which satisfies C.A.N.E., even through mistaken claim of title is sufficient to support a claim for A.P. When the encroachment on land is minor, it is not open and notorious. The true owner must have actual knowledge of the adverse possession. Basic adverse possessors are only awarded whatever they are actually occupying. There is no intentional hostility requirement. 

· II. ESTATES IN LAND

· Use/control/ownership of property over time
· Intestate succession: how estates are divested when the decedent has no will
· Reversion (after termination of life estate): If “O to A for life”, then O holds future interest of reversion.

· No reversion if O has given away all of its sticks in the bundle

· Possibility of reverter: condition = on A, automatic termination

· Right of reentry/Power of termination: condition = on A, non-automatic termination (may be expressly retained or implied if the words reasonably convey intent on the parties’ part)

· White v. Brown (Tenn. 1977) p. 190: Ms. Lide’s will left her home to P “to live in and not to be sold.” Ms. Lide also left her personal property to P’s daughter. Ms. Lide had no children.
· Possibilities
· Court holds fee simple

· Life Estate

· PI = FSSCS FI = ROR

· 1. Words and context must point to life estate to construct life estate.

· 2. When construction is necessary, court prefers to construct fee simple as a default. Courts prefer to dispose of whole estate.

· 3. Restraint on alienation void as to the nature of the estate, Ms. Lide’s intent to restrain was not clear enough to allow for partial intestacy. Fee simple for P.

· Argument against fee simple: Lide knew how to give a fee simple, now Evelyn can walk out of court and sell the house because Court’s ruling grants a fee simple

· A. PRESENT INTERESTS IN POSSESSION

· Non Defeasible Fees

· Fee Simple (absolute)

· Cannot be divested nor will it end on the happening of any event

· O to A. unbounded interest in a property, no longer need O to A and his heirs, but language is still included out of tradition

· Present right of possession and FI (O has given away all sticks in the bundle)

· Life Estate

· Always followed by FI: reversion or third party transfer.

· Property is held by O in trust for “A for life”, A gets all income from the property until A dies. Then property reverts to O or O’s heirs.

· If O “to A for life of B”, then pur autre vie. Life estate held by A measured by the duration of B’s life.

· If O “to A for life” and A transfers their life estate interest in property to B, then pur autre vie. B holds life estate measured by the duration of A’s life. A cannot convey an estate larger than he has.
· Defeasible Estates (mainly staying in non-defeasible fees)

· Fee simple determinable (automatically terminates when condition is violated):

· If “O to A so long as used as a farm”

· PI holder A’s interest is automatically terminated when condition ends. 

· Language is of a durational nature
· FI = O’s possibility of reverter. 

· Different from CR because condition is on PI holder A

· Fee simple subject to condition subsequent (does not automatically terminate but may be cut short or divested at transferor’s election when a condition happens):

· If “O to A, but if no longer used as a farm, O has the right to reenter and retake the premises”

· Condition is on PI holder A

· PI holder A’s interest is not automatically terminated, continues until O asserts their right of FI (physically assert/entry; legally assert/attain declaratory judgment).

· FI = O’s right of reentry/power of termination.

· Even if O uses language that indicates automatic termination but uses conditional language, rule of construction = if unclear, language is interpreted as non-automatic

· Language is of a conditional nature  (“on condition that, provided, however” or other language indicating that the estate may be cut short at the transferor’s election)

· Life estates defeasible on remarriage:

· If the provision has the purpose of coercing abstention from marriage it is invalid.

· If the provision has the purpose of providing support until marriage without a desire to hinder, it is upheld.

· Fee simple subject to an executory limitation (interest is de-feed when the condition is violated, interest goes to a 3d party, automatic termination):

· If “O to A so long as used as a farm, but if not, then to B”

· Automatic because B has no way to monitor land, O created the scenario

· FI = B’s executory interest.

· A may adversely possess the land if B does not assert its executory interest.

· B. FUTURE INTERESTS IN POSSESSION

· Vested remainder (automatic termination of PI holder’s right of possession):

· If “O to A for life, then to B”, then B has an indefeasible vested remainder because 

· 1) future interest holder is known/ascertainable

· 2) there is no condition on future interest holder

· 3) does not cut short some interest in another transferee, no gap in time between expiration of present interest and coming to life of future interest (at A’s death, remainder takes possession/comes to life)

· CAN escheat to the state if O has given away all sticks in the bundle (If “to A for life, then to B and her heirs”, and B dies without a will or heirs during A’s life)

· If after words giving B a vested interest, a clause is added divesting it, B’s FI = VR.

· Vested remainder subject to partial divestment (automatic termination of PI holder’s right of possession):

· If “O to A for life, then to A’s children”, and “A has one child, F, after the grant” then F=FI=VRSPD.

· 1) Vested because those who have been born have met all conditions they need to become eligible to take the remainder
· 2) Subject to partial divestment because if other children are born they share in the vested remainder
· “then” safeguards present interest, F can only hold an interest after A’s death
· if F, A’s only child, predeceases A, O gets nothing because O has given away all its sticks in the bundle, escheats to the state
· Contingent remainder (may not now be ready to become possessory upon expiration of preceding estate, but takes possession immediately if the condition is filled):

· If “O to A for life, then to A’s first child”, then A’s first child holds FI of contingent remainder, though

· 1) they may not be known/not ascertainable

· 2) there may be a condition/contingency governing their possession

· If condition is not met, interest escheats to the state

· Different from FSD because condition is on FI holder

· O will have a reversion if not given away all sticks in the bundle

· If the conditional element is incorporated into the description of or into the gift to B, B’s FI = CR.

· Executory interest (FI held by B, 3d party):
· Shifting EI: If “O to A for life, but if B graduates from law school, to B” (assuming B graduates while A is alive)

· Cuts short the present interest holder (divests) OR 

· Springing EI: If “O to A for life, but if B graduates from law school, to B” (assuming B graduates after A’s death)

· Leaves a gap in time between expiration of A’s interest and B’s taking possession (in this interval, the property reverts to O, and B later divests O’s interest) 

· Could also be a CR: If “O to A for life, then to B if B graduates from law school” (if B graduates at the moment of A’s death)

· i. Law of Waste (p. 201): A should not be able to use the property in a manner that unreasonably interferes with the expectations of B

· Voluntary/Affirmative waste: when present interest holder does something to the property that undermines its value

· Passive/Permissive waste: when present interest holder fails to remedy damage that has been done to the property, must only be 

· Empowers future interest holder to enjoin present interest holder from undermining the value of the property, sue for damages, or seek treble damages

· ii. The Rule Against Perpetuities (See Guide in Appendix)

· Rationale: law wanted to facilitate transferability so it would move to its highest and best use

· WANT CERTAINTY/CLARITY

· No interest is valid

unless it must vest, if at all,

not later than 21 years after some life in being at the creation of the interest

· Second clause = question of vesting or not – binary answer, NO uncertainty, will the contingency necessary RESOLVE?

· Final clause defines perpetuity period

· STEP 1: Classify Each Interest

· STEP 2: Determine Whether RAP is Applicable to Each Interest

· STEP 3: For Interests Subject to the RAP, Clearly Identify Contingency that Must be Resolved for the Interest to Vest

· STEP 4: For Interest Subject to the RAP, Identify Potential Measuring Lives

· STEP 5: Determine Whether the Contingency Will be Resolved within a Perpetuities Period

· Answer MUST be YES or NO.

· If Contingency will absolutely be resolved, then the interest is valid.

· STEP 6: Strike Out Interests Which Are Void and Reclassify the Interests Remaining

· Only need to resolve contingency within one validating life

· If A is a man, add 9 month gestational period to 21 years

· Interests Covered by the RAP (FI held by 3d party transferee, where there is some question as to vesting)

· CR

· EI

· VR Subject to Partial Divestment

· Interests to Which the RAP is NOT Applicable

· PI

· FI held by O (Reversion, Right to Reentry, Possibility of Reverter)

· VR

· C. CONCURRENT INTERESTS

· Partition: when concurrent interest holders are no longer getting along, they can petition for partition and they become neighbors

· Partition by sale: proceeds are paid out by share size

· Partition in kind: fence down the middle making A&B neighbors

· Partition in kind by time: Chair left to A&B&C as TIC, given separate ownership but rights to visitation, it had sentimental but no market value

· i. Co-Ownership

· Rights and duties are basically the same regardless of the type of co-tenancy p. 310

· Rents/profits collected from 3d parties must be accounted to cotenants if in excess of one cotenant’s share. (Equitable proceeding).

· Taxes, mortgage payments, and other charges must be contributed to/accounted for from cotenants at least up to the value of their share.

· Necessary repairs/improvements: no affirmative right of contribution if one cotenant pays, unless expressly agreed to.

· Cotenant can account for cost of reasonable repairs. General improvements can be physically partitioned or property be divided and sold with noncontributing cotenants paying value to the improver (called owelty).

· Tenancy in Common (TIC): A & B hold separate, undivided interests in the whole

· No right of survivorship: interest passes to heirs/devisees when tenant dies

· Equal share size not required

· Example: A and B are TIC. A conveys interest to C, D, & E. B, C, D, & E are TIC. B owns 1/2.  C, D, & E own 1/6 each.

· Joint Tenancy (JT): A&B = undivided interests in the whole + rights to survivorship

· Example: If “O to A, B, C as JT’s with rights of survivorship, not TIC’s” then A can convey its interest to D, but B may not leave its interest to heirs or wills. When B dies, B’s interest is invalidated, leaving D and C as TIC.

· MUST SATISFY The Four Unities:

· Time: must vest or be acquired at the same time

· Title: must acquire title by the same instrument or through A.P.
· Interest: must hold equality of share sizes

· Increasingly, however, courts allow unequal shares (purchase price, bank accounts, taxes on dead JT’s fractional share)

· Possession: must have equal right to possess the whole property

· In interpreting a deed, there is a strong presumption of TIC.

· Need clear language indicating JT and express right of survivorship (BUT some states don’t recognize JT/explicit right of survivorship)

· Unilateral severance is allowed

· Right of survivorship trumps wills, Intestate succession is invalidated

· Creditors acting during JT’s life can seize and sell JT’s interest in property.

· Tenancy by Entirety (T by E): Only created by husband and wife.

· “H and W, husband and wife, as tenants by the entirety”

· BUT less than half of states recognize T by E

· MUST SATISFY The Five Unities:

· Four Unities plus Marriage (Engagement = insufficient)

· Advantages of T by E over JT

· Avoid probate. Poor man’s will. Probate = costly & time consuming.

· No unilateral severance, must have mutual consent

· Creditors of 1 spouse cannot collect against property held in T by E

· BUT, IRS can reach the interest of a debtor spouse in T by E

· Creditor can foreclose on the T by E property only if both spouses are liable for the debt or jointly executed mortgage

· Creditors’ rights to collect debts have grown, however, so T by E availability has shrunk

· Severance of Joint Tenancies

· Any JT can at any time sever the JT. When Four Unities do not exist, JT is severed.
· Conveyances, agreement, death, partition all sever JT.
· Riddle v. Harmon (Cal. Ct. App. 1980) p. 280: Ms. Riddle attempted unilateral severance of JT by deeding property to herself
· Unilateral severance without an intermediary is acceptable. No need to have lawyers go through a straw-person to re-deed the property when the result is the same.

· feme sole – single woman, as distinct from a feme covert, used as an intermediary to sever joint tenancy (the office assistant to the lawyer) debt could be collected from them against the property

· ii. Marital Interests

· History

· Estate of Coverture – in the state of marriage a woman was legally dead, couldn’t own property, enter into contracts, or be liable for crimes or torts
· Husband = legally bound to provide for his wife and children, had near total control of the property and wife. Husband and wife (feme covert) were one. Husband = one.
· 1839: Mississippi/Married Woman’s Property Act
· Marriage was no longer a legal disability, feme covert was now like a fem sole, had control over all of her property and earnings

· Sawada v. Endo (Haw. 1977) p. 313: Mr. Endo injures the Sawada sisters in an auto accident. At the time of the accident, Mr. and Mrs. Endo held property in Oahu as T by E. A year later, they transferred the property to their sons between the dates of the lawsuits by the Sawada sisters. Judgments against Mr. Endo totaling $24,000. New suit to set aside the conveyance to the Endo sons as fraudulent.

· The conveyance is not fraudulent. The spouses held T by E, and creditors cannot collect on claims of debt of one of the spouses. T by E, protects innocent spouses from the other’s improvident debts.

· But creation of a T by E may not be used as a device to defraud existing creditors. 

· a. Distribution of Property Upon Divorce
· Upon divorce, a T by E becomes a TIC

· In Re Marriage of Graham (Colo. 1978) p. 322: Mrs. Graham worked as a stewardess and supported her husband during marriage while Mr. Graham was pursuing his MBA. They failed to acquire any marital assets during their marriage, but she provided 70% of financial support in the marriage.

· An educational degree, such as an MBA is not encompassed under “property.” Not marital property. Not subject to equitable distribution.

· Elkus v. Elkus (N.Y. 1991) p. 328: Frederica von Stade/Mrs. Elkus was a world renowned opera singer. Mr. Elkus claims to have been a crucial part of Mrs. Elkus’s success during her career as coach, supporter, and caretaker.

· Career and future income stream generated by it is subject to equitable distribution. Nature and extent of the contribution by the spouse seeking equitable distribution should determine the status of the enterprise as marital property.

· New York follows the minority rule that career is subject to equitable distribution

· O’Brien v. O’Brien (1985): a husband’s medical license constituted marital property subject to equitable distribution. The court considered among other things, the wife’s contributions to the career potential of the other party.

· b. Community Property Systems (In Marriage)

· Partnership model of marriage, all acquired during marriage is 50/50

· Spouses elect at the time of marriage how they will hold their property

· Property acquired before marriage is separate property

· Spouses may choose to (through prenup) --

· hold all property in separate ownership

· hold property acquired from earnings as community property and inherited property as separate property

· hold all property from whatever source as community property

· 10 states follow it, including 8 in the American SW

· Upon divorce, each spouse is entitled to half the community property

· c. Common Law Marital Property

· Vast majority of states

· Title theory of property ownership, separate ownership

· 1970: Equitable distribution of property at divorce, presumption is that a court decides what should be equally distributed

· d. Rights of Domestic Partners

· Common law marriage, as opposed to licensed marriage, is now recognized in only 11 states

· Contract approach to marriage

· Goodridge v. Dep’t of Public Health (Mass. 2003) p. 349: the right to marry is a civil right, granting property rights to those who meet the requirements. Benefits include tenancy by the entirety and ability to jointly file a tax return

· Must have established some home and significant life together

· D. ISSUES IN COMMODAFICATION

· The law recognizes or has recognized these things that bring special status, rights and responsibilities as “property”:

· Human Organs, e.g. kidneys

· Pro Commodification–

· Can satisfy demand

· We should be more morally revolted that people are dying and suffering

· Quality improved

· Increased information

· Encourages people to take better care of their organs

· Economically efficient

· People are doing it anyway

· Distributive Justice

· Anti Commodification –

· Exploitation of the poor

· Reduces altruism

· Morally repugnant

· May increase black market activity

· Organs will simply go to the highest bidder

· Market might encourage people not to take good care of themselves

· May encourage frivolous information

· Reproduction

· Baby M –

· Life is beyond price

· Ms. Stern not the biological mother

· Concern about economic disparities

· Concern about imperfect information

· A Market for Babies – (6% of couples can’t have a child)

· Concerns about genetic breeding

· Valuing one child over another, “trading up”

· Concerns over discrimination

· No inquiry made into whether a good parent

· Thirteenth Amendment concerns for involuntary servitude

· Dead loss supply of unwanted babies

· Race

· State v. Mann (N.C. 1829) Judge Ruffin:

· Ruffin was a slaveholder

· D leased Lydia, the slave of Elizabeth Jones

· D disciplined and eventually shot Lydia

· Law does not recognize criminal charges for battery and assault on a slave

· Lydia is not a legal person, but property

· Therefore, acts that D undertook are not recognized as against a person

· It is a trespass against chattel towards Elizabeth Jones

· Whiteness as Property, Cheryl Harris

· Race is still a commodity of property in many aspects of society

· Culture

· Chilkat Indian Village IRA v. Johnson (1993):

· Inherited, spiritual property

· No single living person owned, do they even own it?

· Utilitarian: Highest and best use? Is it a matter of cultural heritage to pass the culture down, or put it on the market?

· Navajo Rug Patterns and Property Regulation

· Rug patterns are not susceptible to property rights realm

· Copyright seems to be the closest fit

· BUT copyright is designed to promote dissemination, not to limit. Also supposed to reward individual authors. Here, there are no individual authors.

· Owner alone has the exclusive right to reproduce the work

· Creates incentive for creation of ideas/goods

· Lockean theory

· Legal realm of property should recognize of your ownership rights and the dominion and control, including your ability to sell

· Utilitarian theory

· Pro Commodification side

· a market in human organs could serve the greatest good and the greatest number because we could meet demands

· better matches, fresher organs

· Anti Commodification side

· redefine the greatest good as something other than economics

· greatest good as upholding moral good of society

· Civic Republicanism

· Anti Commodification

· in IP realm, there will be greater use of these ideas if it available to the general public

· Pro Commodification

· if you allow poor people to sell their organs, they now have property they can sell, will be engaged in relevant political issues

III. LANDLORD TENANT LAW

· The Lease

· An arrangement that resembles a lease might nevertheless be held by courts to be something else, such as a license or a loan

· It matters because leases give rise to LL/T1 relationship, which carries certain rights, duties, liabilities and remedies

· Conveyance v. Contract

· We want to know who can sue whom and under what type of theory

· Conveyance: grant of a property interest

· Owner has title, but tenant has temporary, exclusive possession

· Independence of covenants (property cause of action)

· breach by one party does not authorize breach by another

· if LL does not live up to his duties, the tenant cannot respond by not paying rent, would have to bring separate damages action

· Contracts: legally binding promises to pay rent, make repairs, etc.

· Dependence of covenants (contract cause of action)

· breach by one authorizes breach by another

· LL can evict tenant out for failure to pay rent 

· A. ASSIGNMENT AND SUBLEASING

· Privity of Estate: makes the landlord and the assignee liable to each other on the covenants in the original lease that run with the land

· LL can only be in P of E with one T at a time

· Privity of K: legally binding promises to pay rent, make repairs, etc.

· Parties can invoke K theories to enforce material obligations

· In either assignment / sublease, there can be multiple privities of K

· Sublease 

· Occurs when T1 transfers less than the entire remaining term of his leasehold to T2 and he becomes the landlord of T2

· T1 is in P of E and P of K with LL

· T2 is not in P of E with LL, T2 is in P of K with T1

· T2 is not personally liable to LL and cannot be sued or sue unless T2 has assumed material obligations from covenants in the lease or LL is a 3d party beneficiary of the agreement between T1 and T2 (some jurisdictions consider LL a 3d party beneficiary)

· Right of entry retained: typically when a tenant transfers the entire remainder of his term to another, at a higher rent than he is paying, with a right to reenter if the rent is not paid, T1/LL must go to court to enforce the right of reentry in summary proceeding

· Assignment

· Occurs when T1 retains no possessory interest in the leasehold (neither temporal nor spatial)

· New LL/T relationship: P of E with LL shifts to T2, but P of K between LL and T1 = still effective

· Property interests can be assigned, material obligations under a lease can not be assigned

· P of K is in question depending on the assumption of material obligations from covenants between parties

(APPLY BOTH TESTS)

Traditional Formalistic Test: Did grantor part with entire interest in the property?
· Ernst v. Conditt (Tenn. 1964) p. 388: Ernst leased land to Rogers. Rogers constructed a go cart track on the property. Soon after the lease deal with Ernst, Rogers went to extend it and sell the go cart track to Conditt. Language in the lease said “subletting”, but the entire property interest was sold to Conditt.

· The transfer was an assignment. Use of the word subletting is irrelevant. Rogers parted with his entire interest in the property, retaining no possessory interest, when he sold the business and the defendant promised to perform all of the conditions of the lease in the amendment.

· Modern/Intent Test: Did the parties intend to create a new landlord/tenant relationship?

· if there was intent, then it's called an assignment

· if not, then there is no privity of estate so it's a sublease

· doesn’t get us very far, there are too many variables

· Problems

· LL leases to T1 for a term of 3 years at a monthly rent of $1,000. In the lease T1 covenants to pay the rent in advance on the first of each month and also covenants to keep the leased premises in good repair. 6 months later, T1 assigns her entire interest to T2, who agrees in the instrument of assignment to “assume all the covenants in the lease” between LL and T1. 3 months later T2 assigns his entire interest to T3, and 3 months after that T3 assigns his entire interest to T4. T4 defaults on rent and fails to keep the premises in good repair. LL sues all of them. What are the liabilities of the four tenants to LL and among themselves?

· LL is in P of K with T1. T1 remains obligated under the original lease.

· T2 is liable to LL for T4’s default under P of K because T2 assumed the covenants of the original lease (LL is a 3d party beneficiary of the agreement between T1 and T2)

· T3 is not liable. T3 did not breach while in P of E with LL. When T3 transferred his property interest to T4 his P of E with LL ended. T3 was never in P of K with LL because T3 never assumed covenants under original lease.

· T4 is liable to LL under P of E because T3 transferred all of his interests in the property to T4. T4 is not liable under P of K because T4 never assumed covenants under the original lease.

· LL Consent to Assignment

· Residential: can be express in the lease, can have absolute approval clause

· No reasonableness requirement

· Can’t deny approval based on protected class under FHA

· Kendall v. Ernest Pestana, Inc. (Cal. 1985) p. 395

· Commercial: Consent may be withheld only where the lessor has a commercially reasonable objection (minority rule). Majority rule allows arbitrary refusal to approve assignment. Factors to determining commercially reasonable are that tenant may not have the ability to pay, tenants proposed use for the property, legality of the proposed use, nature of the occupancy, etc.

· We want alienation b/c it encourages property to go to best and highest use.

· A second reason is that, lease now = more like a contract. Where a contract confers discretionary power to affect the rights of another, a duty is imposed to exercise discretion in good faith and in accordance with fair dealing.

· Can have express absolute approval clause

· B. SELECTION OF TENANTS (Unlawful Discrimination)

· Fair Housing Act

· Protected classes (protected against discrimination)

· Race, color, religion, sex, family status (presence of children), national origin, disabilities/handicap

· Unprotected classes (rational bases for discretion)
· Sexual preference, marital status, profession, age, income

· State/local law provides better protection than federal law, DC protects sexual preference while federal law does not

· Prohibited acts under FHA

· can't advertise any discriminatory preferences in housing

· can’t state that you are of a particular religion

· print, non print, word of mouth

· can't tell someone property is unavailable because of protected class

· can't refuse to rent or sell to someone because of protected class

· can't alter contract to reflect discriminatory preferences

· can't refuse to make reasonable accommodations

· Exemptions under FHA: What Can LL act upon? (Freedom of ass’n. rights)
· If four or fewer units and LL lives in building they can select upon their discrimination, but cannot advertise it

· But where more than 4 units, they cannot select upon discriminatory preference

· Remedies: Injunction + Damages (compensatory/punitive), criminal charges, conference and conciliation, AG involvement.

· Civil Rights Act of 1866

· FHA has very broad protection in terms of classes

· Civil Rights Act had very narrow protection of classes but broad protection of scope of property

· Prohibited all discrimination based on race, largely unenforced

· Definition of racial minority is different from our perception today

· Could include Caucasian ethnic minority (Jews, Italians, etc.)

· C. JUDICIALLY DETERMINED DUTIES OF LANDLORD AND TENANT

· i. T1 DUTIES AND LL RIGHTS/REMEDIES

· Traditionally the lease has been for the land itself (an agrarian concept)

· Historically, Tenant had Duty to repair/Duty to replace fixtures on land

· Now, that duty has shifted to the LL

· Tenant has an independent obligation to pay any rent reserved in the lease

· Tenant has no duty to occupy the premises, unless it results in permissive waste

· Tenant has duty to make ordinary repairs to keep the property in the same condition as at the commencement of the term

· Tenant has no common law duty not to make noise, unless covenanted in lease

· Common law rule is that fixtures may not be removed by the tenant

· LL has access to summary eviction proceedings

· Summary proceedings are intended to be a quick and efficient means to recover possession after termination of tenancy

· matters where you live

· self help law replaced by reentry clauses

· Range of issues is kept narrow, only requires a few days notice

· Can be time consuming and expensive

· 1. LL’s Right to Self Help When Tenant Remains in Possession

· Under common law, a landlord entitled to possession could resort to self help using force that was reasonable and necessary

· Where self help is allowed, generally reasonable or permissive force is that which does not breach the peace, or is nonviolent, or is not against tenant’s will)

· Modern view: Berg v. Wiley
· A growing number of states prohibit self-help in recovering possession and require LL to resort to statutory remedy

· Use of force if tenant is home could lead to violence/harm

· LL right to reentry clauses

· Dually agreed clause that if tenant fails to pay rent, in response to that breach landlord is authorized to reenter property

· Legal in Virginia, but not so in DC or Maryland

· LL right of distraint

· LL seizes tenant's personal property that is on leased property

· LL can take property and hold it as quid pro quo for unpaid rent or sell it

· Pro-landlord jurisdictions

· Still lawful in states that recognize it (Virginia)

· LL cannot damage property or harm people

· Berg v. Wiley (Minn. 1978) p. 403: D leased land and building to P to use as a restaurant. D reserved the right to retake possession. A clause in the lease required D’s written authorization before changes could be made to the premises. P remodeled restaurant at D’s objection. D broke in, changed locks and re-let to another tenant.

· 1. Self-help law is frowned upon, because by its nature it is rarely peaceable.

· 2. Summary procedure was designed to adjudicate LL re-entry claims.

· 3. Only lawful means to dispossess T1 who has not abandoned or surrendered but who claims possession adversely to a LL’s claim is through the judicial process.

· 2. LL’s Rights/Remedies When Tenant Abandons/Surrenders/Breaches

· Abandonment is an implied surrender, LL’s intent is used to gauge what constitutes an implied acceptance

· Are LL’s actions (conditions of reletting) repugnant to conditions of the original lease?
· Consider length of new tenancy, whether alterations have been made, etc.
· If the tenant has no right to vacate but abandons the property, LL has several options

· Terminate the lease

· Do nothing and sue for rent as it comes due

· Retake and re-let to another

· T1’s surrender = no liability for future rent, but still liable for past breaches, accrued rent and damages (if LL sues for loss due to remaining portion of original lease)

· LL, if statute provides, may be able to sue under anticipatory breach for damages equal to difference between rent for the unpaid period and reasonable rental value

· Security deposits: statutory provisions limit LL abuse p. 420

· Unenforceable: deposits as liquidated damages 

· Likely a majority of states require a duty to mitigate

· No standard formula for mitigation but factors include:

· Attempting to re-let for the unexpired terms of the lease

· Advertising in the same method that he advertises for other vacancies

· LL can ask for high rent if part of negotiations

· May be required to accept suitable subtenant

· If LL cannot find tenant for the unexpired terms after a reasonable effort, then the LL can sue breaching tenant

· LL can also sue for costs spent mitigating damages

· If market value has gone down, LL can sue for balance of unpaid rents

· T1 can offer a sublessee to fill the void

· Sommer v. Kridel (N.J. 1977) p. 410: D (T1) entered into lease with P (LL) but changed his mind after his engagement broke off before his scheduled wedding and begged for compassion. P (LL) waited 3 months before retaking and re-letting even when a tenant was ready, willing and able to pay and take possession.

· A LL has a duty to mitigate damages where he seeks to recover rents due from a defaulting tenant. Governed by the notions of fairness and equity (Contract principles). Burden of proving diligence in attempting to re-let the premises is on LL. P needlessly increased damages by turning away an able 3d party tenant.

· ii. LL DUTIES AND T1 RIGHTS/REMEDIES

· LL can withhold consent from sublease/assignment only if commercially reasonable

· LL must abide by FHA, T1 has freedom from discrimination

· Pro-tenant rules in commercial context very likely apply in residential context

· 1. T1’s Freedom from Actual/Constructive Eviction and Right of Quiet Enjoyment

· Covenant of Quiet Enjoyment: LL promises that no one will interfere with T1’s lawful possession. Implied in every lease.

· Historically, independent covenant. Modern trend, express = dependant.
· T1’s covenant to pay rent = dependent on LL’s performance of the covenant of quiet enjoyment. LL breaches = T1’s obligation to pay rent ceases.
· Remedies

· T1 may vacate, terminate the lease, and sue for damages under constructive eviction OR stay, pay less or no rent, and sue for damages under breach of implied warranty of habitability.

· Actual Eviction

· Total actual eviction: when LL excludes or locks T1 out of the premises

· T1’s obligation to pay rent ends. T1 may sue for damages.
· Partial actual eviction: LL renovates the property and makes some of the leased premises a common area

· T1 may stay in possession and pay no rent until possession restored.
· Constructive Eviction

· Necessary elements:

· Act of LL that breaches duty owed to T1

· Act causes substantial interference with T1’s enjoyment of premises or render it unfit for purpose of use

· T1 gives notice and reasonable opportunity to cure
· T1 vacates with a reasonable time after LL’s actions
· T1 has to be sure before vacating, because LL can try and show that premises are usable, T1 did not vacate within reasonable time, or LL did not receive notice, T1 will be liable for their old lease + any new lease undertaken

· Remedies
· T1 is relieved from obligation to pay rent for period not in possession, but most jurisdictions hold that T1 is not relieved of obligation to pay rent if constructive eviction is partial (LL makes only a part of the premises inhabitable)

· The Illegal Lease – Defense, T1 claims that no rent is due because lease is for premises in violation of the housing code

· Does not apply if code violations develop after the lease

· Allows T1 to withhold rent and stave off eviction action for nonpayment

· Reste Realty Corp. v. Cooper (N.J. 1969) p. 422: P/LL sued D/T1 for unlawfully abandoning the premises two years before termination. Water seeped from common driveway into T1’s office space. Many complaints were ignored. T1 eventually vacated right before P/LL got the building through assignment.

· The lease contained an express covenant of quiet enjoyment (dependant, not independent as has been historically). T1 had the right to vacate the office because she was deprived of her beneficial enjoyment and use of the space on account of the LL’s acts. Amounted to constructive eviction.

· 2. T1’s Right to The Implied Warranty of Habitability (I.W.H.)

· Requirement that residential rental premises be offered and maintained in a physical condition that provides safe, decent, and habitable housing for tenants

· DIFFERENCE FROM CONSTRUCTIVE EVICTION -- T1 can stop paying rent and remain on the premises

· Any negation in express terms is void as a matter of policy

· Breach requires:
· LL noticed the defective condition

· Defect was substantial

· LL must have been given reasonable time to cure

· Applies to latent and patent defects

· BUT LL is not obliged to correct defects of T1’s making

· Remedies
· DAMAGES ONLY

· Can be compensatory or punitive

· Punitive damages are proper where the LL fails, after notice and reasonable opportunity to cure, to repair a facility that is essential to health and safety

· T1 can withhold some or all of rent depending on degree of defects

· T1 can repair and deduct the cost from rent

· T1 can pay rent into an legal custody (escrow account), if court determines that portion is due to LL after suit

· Hilder v. St. Peter (Vt. 1984) p. 431: LL failed in a number of duties including failing to repair after T1 gave notice. T1 paid for several repairs on her own. Trial Court found apartment was worthless and reimbursed T1 all of the rent she paid, as well as unknown compensatory damages of $1500. Trial Court denied punitive damages, T1 failed to appeal on that issue.

· The rental of any residential unit now carries an I.W.H. It cannot be waived.

· Chicago Board of Realtors, Inc. v. City of Chicago (7th Cir. 1987) p. 444 J. Posner: Chicago ordinance expands rights of T1. Essentially codified I.W.H.

· Required payment of interest on security deposits (in Ill. banks)

· Enabled T1 to withhold rent in face of substantial defects

· Allows repair and deduct

· Creates presumption of retaliatory intent

· Cap on late fees

· Rational economic LL’s will either raise rent to offset costs or convert to middle income condominiums. Hurts the poor. Satisfies the middle class interest, because they can afford to pay.

· 3. T1’s Freedom from Retaliatory Eviction

· Will be presumed where LL seeks to evict T1 within 90-180 days of T1 bringing good-faith action (FHA claim or claim for breach of I.W.H.) based on condition of the premises

· Rebuttable presumption, Burden on T1 to prove retaliatory intent

· IV. EMINENT DOMAIN & REGULATORY TAKINGS LAW

· A. EMINANT DOMAIN

· Federal, State, and local governments have the power of eminent domain to take title to private property for public use against the owner’s will

· The Fifth Amendment confirms eminent domain power – “nor shall private property be taken for public use without just compensation”

· Incorporated to States through Fourteenth Amendment

· Rationale is that eminent domain is an inherent attribute of sovereignty

· Under the Takings Clause there are three major questions:

· 1. What is a Public Use?

· The SC has held that public use means condemnation must benefit the public, a broad construction rendering most condemnations permissible

· The SC uses a rational basis approach – as long as exercise of eminent domain power is rationally related to a conceivable public purpose the government is given great deference

· (L) is on the ground holding hearings, having testimony, conducting surveys, engaging in fact-finding, etc., so courts tend to stay out of the way unless there is no reasonable necessity/rational basis

· Gettysburg Elec. Railway v. U.S. (1896): Unprecedented condemnation of private property – U.S. Congress exercising E.D. against the railway to condemn property for National Historic Park, public use was defined as the national leave to preserve the memories of those who died during the Civil War, civic spiritual purpose

· Berman v. Parker (1954): SC upheld a redevelopment plan targeting a blighted area of D.C. citing the plan’s goal of making the Nation’s capital beautiful, even in the face of a department store owner whose store was not blighted

· World trade is a valid public use (1968)

· Poletown v. City of Detroit (1981): Mayor Young was concerned that the city would lose GM to relocation in the South, condemned an enormous tract of land in a Polish neighborhood and turn it over to GM for a state of the art manufacturing plant, justification was that there was recession and vast unemployment requiring GM to stay, build and create jobs.

· Mich. SC upheld on grounds of economic necessity

· County of Wayne v. Hathcock (2004): Mich. SC explicitly overruled Poletown, held there were only three acceptable bases of eminent domain power:
· Actual public use of property for schools, roadways, post offices

· Ongoing public oversight/supervision of property – public utilities, railways, sports arena

· When eminent domain itself eliminates urban blight and is the public use

· Midkiff (1984): Hawaii Housing Authority stepped in to correct oligopoly by condemning title, no federal tax consequences, allow lessees owning fixtures to buy the land underneath their fixtures, private to private transfer upheld because government intervention was necessary to achieve public purpose

· Rationale: Civic Republicanism, breaking up the oligopoly allows greater access to land ownership, creating opportunity for more stakeholders in society

· Kelo v. City of New London (U.S. 2005) p. 945: D, a city in CT, approved a development plan that was projected to create jobs, increase tax revenue, and revitalize the economy. To do so, the city purchased property from willing sellers, then would use E.D. to take property from the rest in exchange for just compensation. 9 P’s had lived in their houses and wished to remain, none were blighted.
· Majority: This taking satisfies a public purpose, executed pursuant to a carefully considered development plan. Promoting economic development is a valid public purpose.
· Dissent (J. O’Connor): Majority goes too far beyond Midkiff. There is no cure of public harm here. Nearly any lawful use of private property can be said to generate incidental benefit to the public.
· 2. What is a Taking?

· Government brings condemnation action to take title

· 3. What is Just Compensation?

· Generally, owner must be paid fair market value for the property/fixtures taken

· Must government condemner pay going concern/reputational value for the enterprise being condemned? (Michael’s pharmacy in Poletown) No, not recognized. Good plumber will succeed wherever located. Loss of client loyalty, location is not compensated.

· Fair market value is the price in cash for which the property would change hands in a transaction between a reasonable buyer and seller in the absence of a threatened condemnation

· An objective approach that does not take into account the value that the owner places on the property (“personhood”)

· Owner loses autonomy, and chance of surplus

· Part of the burden of common citizenship

· Payment comes from tax dollars

B. REGULATORY TAKINGS
· Fact based inquiry whether the regulation of land use goes too far as to constitute a taking

· Inverse Condemnation: RT claim brought by owners for damages/injunction

· Conceptual Severance: litigation / rhetorical strategy device where parties try to define the property interest at stake in order to promote their argument regarding whether the diminution of value is great or little. (Holmes in Penn Coal)

· Average Reciprocity of Advantage: notion that a party is benefited as much as it is burdened by a regulatory statute

· Exactions: conditions imposed by a government that a landowner must meet before the government will issue the landowner a building permit

· Must further a legitimate state interest and not be pretext to avoid just compensation

· Self check through categorical rules first

· Categorical rules

· Very clear in application, but rarely apply

· Exam Method: run through all the arguments on both sides; 8 total. Ping-pong method suggested; prompts you to exhaust the realm of arguments to be made.

· First, if the regulation is nuisance/harm preventing (Hadacheck), there is no taking:

· Gov’t Arguments:

· sic utero tuo.

· Nuisance preventing.

· Landowner never had a right to use property as a nuisance in the first place.

· Private Prop. Arguments:

· Benefit conferring to public generally or to existing landowners. (comparable to exercise of E.D.)

· Not nuisance preventing.

· Second, if regulatory taking mandates a permanent physical occupancy (PPO) (Loretto), then it is a taking (even if the invasion benefits the owner):

· Gov’t Arguments:

· Not a PPO. Extent of taking is temporary, necessary, or confers a benefit to the owner and the public.

· Private Prop. Arguments:

· Right to exclude is one of the most important sticks in the bundle, so PPO is a taking. Mandatory absence = functional occupancy.

· Third, if the regulatory taking constitutes a total taking of value (TTV) (Lucas), then it is a taking:

· Gov’t Arguments:

· Lots of other uses of property that have value.

· Land as a whole still has value. No conceptual severance.

· Development rights = not a TTV.

· Private Prop. Arguments:

· Value/investment of SFR is one of the greatest interests in property.

· Conceptual severance.

· Highest and best use of land is crucial to the court.

· Balancing tests

· Nature of the public interest at stake v. degree of impact on private interest (Argue one is high and other is low)

· Gov’t Arguments: 

· Public interest > Private impact

· ARA  

· no RIBE

· Harm preventing, nuisance preventing

· Minimize private impact: other uses of value

· Private Prop. Arguments: 

· Private impact > Public interest

· no ARA

· RIBE

· No other uses

· Reliance on zoning ordinances in place at the time of purchase

· Can’t obtain reasonable rate of return

· Temporary taking (First English, Tahoe), court will use balancing test:

· Gov’t Arguments:

· Property owners still have title, property retains value, and value may rise as a result of the temporary taking.

· Property owners get paid just compensation, then after regulation they get property back unaffected.

· Government can more easily condemn property than pay for temporary taking. Ironic incentive given ED and just compensation is designed to limit government takings.

· Will bankrupt local governments, inhibit police power.

· Private Prop. Arguments:

· Local governments should deliberate before changing zoning laws and pay just compensation.

· Hadacheck v. Sebastian (U.S. 1915) p. 973: Beat-down brickyard in LA. New city ordinance grows to P; developments were not there for the first several years of his business. The diminution in value is 800K to 60K (90-92%). Argues a discriminatory application of the ordinance.

· Public interest was greater than private and that there is no discrimination; Appropriate exercise of police power; nuisance preventing = no taking. 

· Why can’t the city of LA declare eminent domain? If they condemn it, they would pay him his fair market value. Otherwise, why does P have to bear the burden of some cause for the better good.

· Penn Coal Co. v. Mahon (U.S. 1922) p. 980: P retained the subsurface and the mining rights; D got the house and the surface land on which it stood. Kohler Act: Penn legislature; prohibits mining of subsurface estate when subsurface is owned by  different party than the surface estate. This is police power extension. Kohler seeks to prevent damage to homes through subsidence (cave-ins).

· Holmes (majority uses balancing test): 

· Public interest is low = “this is the case of a single private house.”

· Economic impact of the regulation -diminution of value is great, coal is made valueless.

· Interference with the property interest at stake - the right to mine the coal (conceptual severance), TTV by the Kohler Act.

· Government could have condemned the subsurface estate, w/out condemning the surface estate. Effectively transferring the estate from coal operator to surface estate owner. There is no ARA, therefore, there is a taking.

· Brandeis (dissent):

· sic utero tuo. This is a public nuisance. 

· Categorical rule analysis. Law prevents nuisance by preserving lives, therefore the public interest is great.

· The impact on the private interest is small because you do not have the right to use your property any way you want.

· Mahon’s got more protection than they bargained for, they got the house cheaper because of the coal operation, why should they be compensated?

· Penn Central v. City of New York (U.S. 1978) p. 990: P’s owned GCT in NYC and wanted to build 55 stories of office space in the airspace on top of the terminal. Zoning laws were friendly to the development. NY Landmark Law rendered the station a landmark site (exercise of police power promoting public welfare through history preservation and tourism). P’s went to court; claimed that law was a taking because they were deprived of airspace rights without just compensation (TDR’s not enough). 

· Majority uses balancing test:

· Public interest is great (historic preservation, promoting tourism, quality of life, eco well being).

· Private impact is modest (Law preserves DIBE/RIBE, can still use the property as a train station, unreasonable under the circumstances that P’s expected to build office space after the passage of the Act; availability of TDR’s).

· ARA, Penn Central is gaining by landmark tourism traffic.

· Rehnquist (dissent):

· TDR’s are not adequate compensation, TDR’s can only be transferred to contiguous properties, owners won’t get top dollar.

· Furthermore, there is no ARA here, the public gains at the expense of Penn Central, loses millions in income from office tower.

· Finally, unlike Mahons, Penn Central gets less than they bargained for.

· Loretto v. Teleprompter Manhattan CATV Corp. (U.S. 1982) p. 960: P bought 5 story apartment building and refused to tolerate the placement of the cable installation claiming it undermined her right to exclude from her property. $1 of nominal compensation for the invasion.

· Majority: PPO is a taking without regard to government interests served or the economic impact on the owner. PPO’s effectively destroy the right to possess, exclude, control and dispose of property as owner sees fit. Remand for issue of whether $1 is just compensation.

· Lucas v. South Carolina Coastal Council (U.S. 1992) p. 1006: In 1977, law was passed to preserve critical areas of shorelines requiring permits for certain lots. In 1986, P bought 2 lots for SFR development on an island off coast of S.C. for $1 million, but were not subject to permit requirement. Law passed in 1988 barred P from building permanent habitable structures. P argued taking b/c his property was now economically valueless (as found by SC trial court).

· Majority (J. Scalia): 

· Where TTV categorical taking occurs, balancing tests are unnecessary.

· Conflict - TTV v. nuisance preventing rule. It seems that NPR trumps TTV.

· So, look at historical property law. Was it the case in 1986 that common law nuisance principles (Restatement) already prohibited P’s intended development?

· Harm preventing/ Benefit conferring irrelevant. If regulation duplicates result reached under common law, then no TTV.

· Dissent:

· Scalia deferred too much to trial court findings of fact. Not a valueless property. Could picnic, swim, camp in a tent or trailer. Could rent it out or sell it to the neighbors.

· Majority rule is arbitrary. Owner whose value is diminished 95% will get nothing. 

· NOT TRUE. That is why there are other tests of RT. Balancing test, fn 27.

· Still not a clear line rule, common law nuisance is an ad hoc balancing test

· First English v. County of Los Angeles (U.S. 1987) p. 1039: If regulation results in a taking, government must pay just compensation from time regulation is enacted to when the regulation is enjoined or amended so as it no longer constitutes a taking. Undue delay - liability for temporary taking.

· Tahoe (2002) p. 1031: P’s sought to wed First English just compensation rule with Lucas TTV rule invoking conceptual temporal severance. D’s needed 3 year temporary moratorium on all development to develop comprehensive plan. P claimed TTV for 32 months.

· Distinguished moratorium from First English/Penn Coal. Those were temporary in enforcement but not in intent. Here, the moratorium is temporary in intent.

· No TTV for 32 months. Claim should be analyzed under the balancing test, but P’s did not argue the balancing test. All eggs in one basket on the per se TTV rule.

· V. LAND USE CONTROLS

· A. JUDICIAL CONTROL OF LAND USE

· The Law of Nuisance

· (NO NEED TO SAY WHETHER NUISANCE OR NOT, Just state basis for opinion, what judge will do, Restatement factors, apply factors to the facts & state potential remedies)
· Remember to distinguish whether public or private nuisance and why not trespass

· The interference is

· Intangible (smells, light, sounds, dust, pollution)

· Must be unreasonable and substantial

· Unreasonableness: the relevant inquiry is the level of interference that results from the conduct, whether it crosses to point of liability

· Substantial: consider whether persons of normal sensitivities would find the interference seriously intolerable

· Sic utero tuo: can’t use property in such a way that harms property of another

· Do we want to promote this behavior? Judge will apply ad hoc fact specific test:

· Restatement balancing of gravity of harm to non-nuisance-actor v. social utility of nuisance actor’s conduct:

· Social utility of nuisance actor’s conduct:

· Utility of that particular land use, how socially valuable

· Suitability of particular use to that property

· Impracticality of D limiting/preventing the negative effect

· Gravity of harm to non nuisance actor: 

· Utility of that particular land use

· Extent of harm/how substantial

· Suitability of non-nuisance actor’s use of land to that property

· Impracticality of P limiting/avoiding the negative effect

· Remedies

· Five Possible Outcomes to a nuisance claim:

· No nuisance found

· Nuisance, Injunctive relief for P

· Nuisance, Let activity continue if D pays damages for future conduct

· Nuisance, Injunction + D pays damages for past conduct

· Nuisance, Abate the activity if P indemnifies D

· Some cases where alleged nuisance actor is P seeking declaratory judgment

· Coming to the nuisance affects merits of the claim as well as the remedy

· Did P know of the nuisance prior to moving to the area? Could D foresee future settlement in the vicinity? D P buy property before the nuisance came into being, but developed after? What did P pay for the property?

· Morgan v. High Penn Oil Co. (N.C. 1953) p. 639: P owned a tract of land used for a restaurant and trailer accommodations. D operated an oil refinery 1,000 feet from P’s land. Refinery emitted nauseating gas, making people sick and uncomfortable.

· Intentional nuisance actor = acts for the purpose of causing the nuisance, knows it is resulting from his conduct, or knows that it is substantially certain to result. Intentional private nuisance actor is liable for the resulting injury regardless of degree or skill exercised to avoid the injury. Nuisance would continue, so court upheld permanent injunction and damages award.

· Spur Industries, Inc. v. Del E. Webb Development (Ariz. 1972) p. 656: Del Webb, housing developer, brought suit against Spur, cattle feedlot owner. Spur was first in time, but Del Webb developed land until it was 500 feet from Spur’s lot. Feedlot emitted 1 million pounds of wet manure per day, flies, etc.
· Public nuisance affects the health of a considerable number of people or an entire community or neighborhood. Nuisance enjoined permanently. But, it is equitable for Del Webb to indemnify Spur for relocating, because Spur was first in time and Del Webb knowingly came to the nuisance.

· B. PRIVATE CONTROL OF LAND USE: The Law of Servitudes

1. Easements (5 ways to create an easement)

· a. Express easements (rare)

· b. Implied easements

i. Implied by Prior Use aka quasi easement

ii. Implied by Necessity

· c. Prescriptions

· d. Estoppel

2. Covenants

· a. Real Covenants (Covenants enforceable at law)
· b. Equitable Servitudes (Covenants enforceable in equity)

3. Profits a pendres: right to remove material from land (timber, minerals)

4. License: limited permission to use property, revocable at owner’s will

· 1. EASEMENTS

· An irrevocable right to use another person’s land for a specific purpose

· Easement in gross: personal easement not attached to any parcel of land owned by the easement owner

· Personal: ends at grantee’s death

· Commercial: presumptively transfer

· Easement in appurtenant: benefits the owner or possessor of a parcel of land

· Potential to continue indefinitely

· Property/owner burdened by the easement = servient estate/servient tenant
· Property/owner benefited by the easement = dominant estate/dominant tenant
· Only for EIA, EIG does not benefit land

· Affirmative easement: gives the holder the right to go onto the servient estate for a specific purpose

· Negative easement: gives the holder the right to prevent the possessor of the servient estate from doing some act on the servient estate, right to enforce a particular non-use of the other’s property

· Contract between private parties

· Four historically recognized: right to light, right of airflow, right to artificial streams of water, right to lateral support

· Four newly recognized: view easements (limited to SF), solar easements, environmental conservation easements, historic preservation easements (prevents altering of a historic house)

· No implied negative easements because that would lead to uncertainty for owners who wished to develop

· a. Implied Easements

· i. Implied easement/reservation from prior use

· Focus on parties’ likely intent at the time of severance

· If owner had thought about it they would have mentioned it in the deed

· A owns 2 parcels, W and E. Road boarders E. A uses right of way from W to E, sells off E. A must then show strict necessity for implied reservation of easement from W to E. Had A thought about it before selling E, A would have reserved the right of way in the transfer document.

· Same facts, but A sells off W to B and retains E, landlocking B. B must show reasonable necessity. This is called an implied grant.

· Implied grant: when tract is severed, if the easement favors the grantee

· Implied reservation: when tract is severed, if the easement favors the grantor

· Quasi easement: Where common owner could not have an easement over her own land, courts label the use on the unified parcel a quasi easement

· Must show:

· Severance of unity of ownership

· Use was in place before the parcel was severed

· Use was notorious, visible or apparent

· Use was continuous or permanent

· Implied reservation is strictly necessary for enjoyment of dominant estate

· Implied grant requires reasonable necessity (Ex. swimming hole with easement to a road over grantor’s property)

· Van Sandt v. Royster (Kan. 1938) p. 682: Original owner Bailey owned 3 lots of land 19, 20, 4. Bailey constructed private sewer system running across the three lots to the main sewer system on the street. Houses were constructed on two lots closest to the street and conveyances leading to title to Van Sandt and Royster. Sewage built up in P’s basement, filed for injunction and declaratory relief.

· The private sewer was an easement implied by reservation through prior existing use. P’s had knowledge of the prior use; they knew the house was equipped with modern plumbing that drained to a sewer. Sewers, drains and pipes are sufficiently apparent where the appliances connected with and leading to them are obvious.

· ii. Implied easement by necessity

· A court will not imply an easement by necessity unless severance caused the dominant estate to be landlocked

· Public policy presumes that parties could not have intended not to include a right of way into the land, because landlocking property destroys so much of its use

· Must show:

· A common owner severed the property

· Severance caused the necessity

· Easement is strictly necessary for effective use of the landlocked property

· No prior use

· Burden of proof is on the party seeking the easement

· Othen v. Rosier (Tex. 1950) p. 689: Hill owned 4 parcels of land. Hill sold off two parcels closest to Road that ended up with Rosier. Hill sold off two parcels farthest from road that ended up with Othen. Pathway ran from Othen’s parcel across Rosier’s land, Othen had used it for unknown number of years.

· Othen’s use was not an easement by prescription because it was by permission. Othen’s use was not an easement implied by necessity because it was not strictly necessary when the property was severed. Hill had retained other parcels that made it possible to reach roads without crossing Rosier’s parcel.

· b. Easements by Prescription and Estoppel

· Easement by Prescription (like adverse possession)

· Must show:

· Continuous

· Adverse

· Notorious

· For the statutory period

· Actual use, a physical presence must be on the servient estate

· Easement by Estoppel = Irrevocable license

· If licensee has permission and made improvements or substantial expenditures on the faith of the license, it becomes revocable for as long as the license is in effect.

· Holbrook v. Taylor (Ken. 1976) p. 677: H, owner, blocked access to hauling road with wire cable. H blocked b/c T did not agree to release H from liability.

· T claims H cannot block road for 2 reasons

· 1. Prescription (does not apply)

· b/c use was not adverse

· H had originally granted T permission - allowed hauling to build house

· Never revoked that right

· 2. Estoppel (applies)

· H had allowed T to build house without objection

· T relied on that permission and built a costly house

· Reliance justifies T's continued right to haul road easement

· c. Assignability of Easements

· Easements appurtenant are automatically presumptively assignable/transferable
· Commercial easements (example: public utilities) in gross are presumptively transferable
· At bottom, it is inefficient to have to renegotiate commercial easements if they are not transferable
· Personal in gross easements are not presumptively assignable, we need to know parties’ intent
· Courts prefer EIA, EIG must be clear in the language

· Miller v. Lutheran Conference & Camp Ass’n. (Pa. 1938) p. 709: Miller bros. deeded over their land to dam a river and create Lake Naomi. Pocono Springs Co. owned by the Miller bros., expressly granted to Frank and his heirs and assigns forever the right to fish and boat in the Lake. Frank granted to his brother Rufus and his heirs and assigns forever ¼ interest in the easement to fishing, boating and bathing rights in the Lake. Executors of Rufus’ estate granted a license to D to bathe and fish.
· Frank gained bathing rights through commercial in gross easement by prescription because bathing was a CAN use. Frank’s prescriptive easement was assignable because it was held commercial in gross. The grant of fishing & boating rights was an assignable express easement because parties clearly intended for it to be assignable. 

· e. Scope of Easements

· Use

· Time of day

· Certain number of uses

· Not used by certain automobiles

· Provision for maintenance

· Location

· Where the easement will be placed

· With easements by necessity, location is defined as what is least burdensome to the ST, otherwise DT can choose reasonable path, ST can move the pathway to adjust their property

· Duration

· Express easements: So long as, In perpetuity, Term of years

· Except for easements implied by necessity, duration is in perpetuity

· Easement implied by necessity ends when no longer strictly necessary

· Brown v. Voss (Wash. 1986) p. 716: DT had legally enforceable easement for Parcel B, subsequently acquired Parcel C and wished to use the easement to reach a house on line between Parcels B & C. ST watched DT expend $11,000 before trying to bar use.

· Any extension of an easement appurtenant to parcels of land not particular to the easement is a misuse of the easement. Here though, the misuse is technical and de minimis. Trial court found no additional burden on ST, Court deferred to their judgment.

· f. Termination of Easements

· Expiration at the end of stated period in an express easement

· Release of obligation (DT removes burden on ST)

· Strict necessity no longer exists in easement by necessity

· Abandonment (mere non-use does not qualify, abandonment must be unequivocally intentional)

· Condemnation (government exercise of eminent domain over servient estate and payment of just compensation to both estates)

· If government condemns an easement by necessity, the former dominant tenant may be able to cross the land anyway

· Misuse, unreasonable or overuse, court will enjoin misuser, if injunction is violated, easement will be terminated

· Merger, when easement owner becomes the owner of the servient estate

· Presault v. United States (Fed. Cir. 1996) p. 725: P owned land under RR tracks. Rail to Trail law: Federal/Vermont law requires RR companies to notify servient estate of abandonment and conversion to nature trail. RR was disused and converted to a trail, used by 200 people an hour. P’s sought recognition of a regulatory taking in PPO.

· 1. The RR had an easement, not a fee simple.

· 2. The terms of the easement were limited to the use of a RR. Public use was not foreseeable in the intent of the original transferor.

· 3. The easement terminated prior to the taking. Evidence of intent to abandon. RR had not reinstituted service over the line.

· 2. COVENANTS

· Purpose: bargains among neighbors to minimize potentially conflicting land uses so as to minimize externalities

· Typically will increase land values or at least minimize negative effects

· Touch and concern: deals with the value of the land

· Relaxed vertical privity

· Successor must show that they have a stick in the bundle of A’s fee simple
· Adverse possession interrupts relaxed vertical privity
· Strict vertical privity

· Successor must have same interest as the original covenanting party

· Horizontal privity 
· Exists between LL/T, GR/GE, or ST/DT
· Example: covenant on top of easement, ST/DT relationship

· a. Equitable Servitudes

· Limitations in real covenants led to recognition of equitable servitudes
· Equitable servitudes may be created expressly or impliedly

· Remedy: Injunctive relief
· Test for whether burden runs to successor:

· Intent of original covenanting parties to bind successors
· Notice to successor in interest (Actual or constructive)
· Touch and concern
· Test for whether benefit runs to successor:
· Above + relaxed vertical privity
· Test for whether benefit & burden run to successor:
· Apply both tests (all relevant factors)

· Tulk v. Moxhay (Eng. 1848) p. 746: P sold an interest in land to Elms. The contract of sale included a covenant to keep and maintain garden. The land was conveyed to D who wanted to build a structure in violation of the covenant.
· D paid less for the land b/c it was burdened with the covenant. Unfair to P. P was willing to sell for less to be benefited by the promise to desist from building. In England, horizontal privity only existed between LL/T. P and Elms were GR/GE. But, so long as D had notice that the covenant governed use of the land, it is equitable to enforce it.

· b. Real Covenants

· Real covenants can only be created expressly

· if equal to or greater to one year in duration, they must be in writing
· Remedy: Money damages
· Test for whether the burden runs to successors:

· Intent to bind successors

· Notice of covenant to successors (Actual or constructive)

· Touch and concern

· Horizontal privity

· LL/T, GR/GE, or ST/DT

· Strict vertical privity

· Test for whether the benefit runs to successor:

· Intent to bind successors

· Touch and concern

· Relaxed vertical privity

· Test for whether the benefit & burden run to successor:

· Apply both tests (all relevant factors)

· Sanborn v. McLean (Mich. 1925) p. 751: Original owner McLaughlin subdivided into 91 lots, sold to himself and restricted the use to single family residences (So he is both GR and GE to the original covenant). Property ended up with P and D, D tried to build a gas station. McLaughlins deeded the lots with a restriction for residences only. Does benefit run to P AND burden run to D?

· All other elements of the tests were present, but D did not have actual notice. But court held that D should have had constructive or inquiry notice. Circumstances implied that D should have known of the residence restriction even though it was not in his deed.

· c. Validity and Enforcement of Covenants

· Neponsit Property Owners Ass’n v. Emigrant Sav. Bank (N.Y. 1938) p. 755: P was the assignee of the Neponsit Realty Company. Binding agreement on the land required payment to P to maintain roads, etc. NRC conveyed land to D, ESB who failed to pay, P sued for $ damages.

· In substance there is a covenant. There was intent the bind successors, because the agreement was in every deed of relevant property to end at a certain time. The covenant technically does not touch and concern the land itself, but the payments affect the legal rights of ownership, so in substance, touch and concern are satisfied. There is no vertical P of E, but the court constructs it reasoning that the property owners form the corporate association.

· d. Scope of Covenants

· FLEXIBLE: SFR v. Group Home, Commercial v. Residential use, architectural controls
· Hill v. Community of Damien of Molokai (N.M. 1996) p. 773: D operated a group home for 4 people with AIDS. D was involved with administrative functions in the home but did not actually live there. P’s complained of increased traffic and claimed that D violated covenant to maintain SFR use.
· Given the nature of family life in the group home = residential purpose. Covenant was silent on how to define family. Ambiguity will be construed in favor of free enjoyment of land. Zoning limits family at 5, here there are four. No violation of SFR restriction.

· Shelley v. Kraemer (1948) p. 783: Property owners in St. Louis signed an agreement to restrict use of property by Blacks or Mongolians. D’s, Black, bought a parcel of land subject to the agreement.

· Courts could not be used to enforce racially restrictive covenants. Granting judicial enforcement would violate Equal Protection. There is no state action invoked in the covenant alone, so they remain lawful. BUT, The FHA made them illegal.

· e. Termination of Covenants

· Expiration by terms

· Merger of DE & SE

· Rescission

· Misuse, unreasonable use

· Acquiescence

· when owner passively endures multiple violations

· Abandonment (of benefit by DT)

· Neighborhood change

· benefit of the covenant is no longer attainable

· change of degree, character

· Could a developer buy up all properties and “create” neighborhood change?

· Difficult to prove neighborhood change

· Legal change

· must prevent covenant purpose of the covenant being sought

· Estoppel, ST invests/relies on non-use of covenant

· Western Land Co. v. Truskolaski (Nev. 1972) p. 786: P subdivided a 40 acre development and covenanted restricting the lots to use as SFR, no stores, and no businesses. D wanted to build a shopping center, arguing that changes in the neighborhood due to extended boulevard + more traffic. P’s sought to enforce the covenant in equity, ES.

· Neighborhood change has not now made it unsuitable to use the subdivision for residential purposes. The properties continue to be used as residences, kids are playing in the streets, and traffic is not so bad.

· Rick v. West (N.Y. 1962) p. 790: D refused to release covenant in the face of P’s proposed sale for industrial use and subsequent proposed sale for hospital. D claimed reliance on the covenant, she bought the house and benefits from the SFR restriction, seeking equitable relief

· The land would be profitable as a hospital, but just because others had been paid off to release the covenant, not neighborhood change.

· C. LEGISLATIVE CONTROL OF LAND USE: The Law of Zoning
· Response to limitations in nuisance, easement & covenant law

· Nuisance law is ad hoc, balancing test, can’t know the outcome in advance, makes it difficult for planning purposes

· Easement and covenant law is motivated by economic purpose, negotiated by private parties, inefficient, high transaction costs, succession is stymied

· Zoning is ex ante/beforehand, prevents harm from occurring in the first place

· Attempts to segregate conflicting land uses

· Insurance policy to maintain property value

· Motivated by economic and public health purposes

· Systemic, all encompassing

· Modern zoning also seeks to maximize property values (taxes) in the city

· Standard State Zoning Enabling Act of 1922: makes cities or counties the primary zoning authorities

· Zoning authority develops a comprehensive plan to establish certain goals in regulation, divides into zones or districts, and adopts procedures for enacting, enforcing and amending regulations

· A good, constitutional zoning plan includes:

· Focus on public health

· systematic balancing of interests

· a public process for developing the plan

· detailed in use/height/area districts

· Legitimate State interests include:

· safety and security

· reduction of street accidents

· decreasing noise

· preserving an environment in which to raise children

· fire prevention

· Safety valve: offers system of appeals known as board of zoning appeals that allows landowners to petition for redress

· Variance: excuses landowner from some provision if compliance would cause unnecessary hardship

· Exceptions: permitted uses allowed only if certain conditions in the ordinance are met

· Non-conforming use: legal use in place when an ordinance takes effect that would not be permitted in the zone, district under the newly enacted zoning ordinance

· Amortization: allowing nonconforming use to continue for a specified maximum period of time

· Only half of states require comprehensive plans

· Cumulative zoning/Euclidean Zoning

· A pyramid, where the most restricted use is at the top, adding more available uses/heights/areas as you go down

· Non-cumulative zoning

· Uses completely separated by zone/district

· SFR is sacrosanct, the most preserved

· 1. Comprehensive Plans

· Village of Euclid v. Amber Realty Co. (U.S. 1926) p. 828: P intended to use property for industrial purposes, but his land was zoned by 3 use districts: U-1: SFR, U-3: APTs, U-6: Industrial. P was conveniently situated along a RR from Cleveland and sought to benefit from industrial growth in Cleveland. P facially challenged the constitutionality of zoning itself, as a deprivation of S.D.P., claiming loss of value due to zoning.

· The Court will defer to the legislative zoning determination so long as the plan is reasonable in its process and its product. State constitutions grant the government police power to regulate activities that affect the public health, safety, morals, and welfare. Facial challenge denied, the zoning determination is constitutional.

· Nectow v. City of Cambridge (1928): Zoning ordinance as applied was unconstitutional because no practical use of P’s 100 foot strip (part of his larger tract) could be achieved under the current residential zoning. The zoning ordinance did not promote a valid interest as applied

2. Controls on Household Composition

· Critiques of Zoning

· Class Segregation: exclusion of low-income housing and people who can not afford to live there

· Maintaining property values through SFR restrictions also distances SFR from apartments

· Also race, age, status segregation

· Stand in the way of normal development of land

· Doesn’t put land to its highest and best use

· In Euclid, P’s land was inefficiently restrained from being developed industrially

· Encourages urban sprawl

· Over reliance on cars

· Over consumption of land

· Smart growth: public planning

· New urbanism: advocates for walkable environments, living in the ways of old times, undue segregated uses, promote integrated uses

· Village of Belle Terre v. Boraas (U.S. 1974) p. 901: Restricted land use to SFR (no lodging houses, boarding houses, frat houses or multiple dwelling houses). Family is defined as one or more persons related by blood living and cooking together; or a number of persons but not exceeding 2 living and cooking together. Village served P’s with an Order to Remedy Violations, P’s brought suit under §1983 (Civil Rights) for declaratory judgment and injunction.

· Well within the power of the legislature to determine that a community should be beautiful, clean, healthy, etc. There is no fundamental right involved here. An ordinance must bear a rational relationship to a permissible state objective. The ordinance must be one rational way, not necessarily the best way.

3. Exclusionary Zoning

· Socioeconomic class is not a suspect class, so no Equal Protection prohibition on zoning ordinances disfavoring the poor
· Measures typically target poor people who put a heavy burden on local fiscal budget but contribute little in the way of taxes, property taxes overall increase and reduce value of the land
· Southern Burlington County NAACP v. Mount Laurel (N.J. 1975) p. 918: D’s wanted to keep number of school age children low in the town to keep property taxes low, some parents’ property taxes more than paid for their child’s education, but other parents’ taxes did not.

· 1. A zoning ordinance contrary to the general welfare is constitutionally invalid. 

· 2. General welfare means all citizens of the State beyond the borders of a municipality because the municipality is zoning under authority from the State.

· 3. Proper housing for all is absolutely essential in promoting the general welfare, and because general welfare extends beyond the municipality, the municipality has a presumptive obligation to provide its fair share of low and moderate cost housing to allow people who may want to live there the opportunity to do so.

· 4. Though NJ legislation maintains that zoning must be individual as it pertains to municipalities, each municipality in the region must bear their fair share of the regional burden.

Mount Laurel II (8 years later): EVERY municipality must provide a realistic opportunity for decent housing for the poor. Good faith attempts are not enough. Builder’s remedy, trial court could allow a developer to build a low income project without a municipal permit if the court found that the municipality had not done its fair share. 

· Inclusionary Zoning

· Devices designed to require or encourage developers to supply low and moderate income housing

· Conditioning a building permit on provision of certain number of units for below market rent

· Lifting density limits in exchange for building more low-income units
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