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Property I (Fall 2005) – Sections 2 & 4

Course Review
I. Introduction to themes/principles of property:  What is property?  How is property acquired?  What rights/duties does property ownership give rise to?

A.
Be familiar with our discussion of acquisition of prop. by:

capture (principally Pierson v. Post),

Pierson v. Post: Pierson shot and killed a fox that Post had been hunting all morning on unoccupied land.  Establishes the idea of “first in time” for “occupancy” creates rights to the property (or the fox).  (Fits into both Lockeian and Intuitive frameworks of property rights)

discovery (principally Johnson v. M’Intosh),

Johnson v. M’Intosh: Plaintiff’s title to land was a purchase from Indians; defendant’s was based on govt. grant.  Held that Indians are mere occupants, not owners.  First-in-time modified to be first “civilized” person.  Sovereign rights of discovery to discover; Indian’s only right is to transfer title to “discovering” sovereign.  Discovery gives govt. right to extinguish indigenous title through purchase or conquest. (Utility, Civic Republicanism)

and creation (principally INS v. AP and Moore v. Regents of California),

INS v. AP: INS takes AP news and sends it ahead of AP to scoop AP.  INS attempts to reap what it has not sown.

Moore v. Regents: Moore’s spleen; tissues used to the profit of UC.  Drs. acquired ownership based on “inventive efforts.”

Cheney Bros. v. Doris Silk: “A man’s property is ltd to chattel which embody his invention.”

Smith v. Chanel: Some copying ok; scents are not protected.

but, even more importantly, with our discussion of the competing understandings of the nature and 

purposes of property:

1. Intuitive image vs. pragmatic recognition of “bundle of sticks” nature of property rights



Intuitive image of property as involving absolute, autonomous, and exclusive control,




i.e., “I can do with this property what I want.”



Contrasts with actual treatment of property under the law as a bundle of sticks or rights




potentially held by multiple parties simultaneously and/or successively (think of our




 estates in land material, and our discussion of concurrent interests generally and 




marital property specifically).

2.  Locke's labor theory of property
Property rights are pre-society and emerge when people inject labor into the “commons.”

Often draws on assertions of “common sense” or “natural rights.”

See Pierson v. Post.



3.  Republican understanding of property
The purpose of property laws should be to give citizens the independence to pursue the 

common good.  The best way to promote the well-being of the republic is to distribute

property widely.  By giving a broad range of citizens access to property, a stable 

foundation is created from which citizens can then participate actively in the polity.





See Thomas Jefferson; State v. Shack (“Property serves human values”).



4.  Utilitarian / law and economics / classical liberal economics understanding of property rights
The purpose of property is economic, not political.

If people pursue their own self-interest, they will create the best society, that is, 

the society that best maximizes wealth.  To do so, the law should create 

incentives for investment in property, and property should be

freely alienable under most circumstances.

5. Personhood theory

Drawing on Hegel’s Philosophy of Right, Margaret Jane Radin (and others) argue that


property is importantly constitutive of the self and that property law must

recognize that there are certain items/kinds of property that command solicitous legal

treatment in light of the degree to which the person’s sense of self is bound up with

them, e.g., the family home, mementos, photographs.

Builds on Hegel’s argument that, for humans to flourish, i.e., to reach the fullest 

development of their personalities, they must be able to exercise control over their 

immediate environment.

Finally, an understanding that certain items of property are not only constitutive of the self,


but that they simultaneously reflect the self, e.g., the family home.

B.
Subsequent acquisition of property

1.
Finders law



Lost property:
First finder has rights superior to all other than true owner.







See, e.g., Armory v. Delamirie.




Mislaid property:
Property should remain where mislaid so as to facilitate







retrieval by true owner.  See, e.g., McAvoy v. Medina.

Abandoned prop.:
Where original owner has abandoned interest in/ claim to

property, then subsequent possessor gains title/rights.

2.
Adverse possession


Basic definition
Doctrine of law allowing title/ownership of property to pass from A, the original/actual owner, to B, the adverse possessor, if B’s use of the property is continuous, adverse, open and notorious, and exclusive for the statutory period.

Doctrinal test:  “CANE”

Continuous
Doesn't have to be 24 hours a day, 7 days a week.  Must only be as continuous as a  regular user would be.

Must be uninterrupted use for the statute of limitations period.  Can't have left the property with an intent never to return, then return, and consider that continuous use.

Adverse 

Not with the permission/consent of the original owner.

Notorious and open
Not clandestine, furtive, secretive.

Exclusive
AP needs to act as if he owns the land, excluding other trespassors, etc.

These factors (CANE) must be present for the statute of limitations period.



State of mind test often added to CANE test:
a. Subjective good faith 
That the adverse possessor him or herself believes that they are innocently or rightfully on the property.

b. Subjective intent to trespass/displace the original owner (i.e., subjective bad faith)



Here, the adverse possessor knows that the property belongs to another, but is out to make it their own.

c. Objective inquiry

They looked like owners to those on the outside.  They went about their business as if they were owners.

Color of title



If APer takes possession of land pursuant to a document (typically a deed) that appears to give

him/her title (but does so mistakenly), then a shorter statute of limitations will typically

apply, such that the actual owner has a shorter time period in which to eject the APer.

Second advantage that APer gets title to all stated in mistaken document, rather than simply to that

sub-part actually adversely possessed.



Tacking

a. A prospective adverse possessor can add his time in possession to that of the preceding




adverse possessor so long as there is privity between the two parties.  In other





words, the “clock” for adverse possession statute of limitations purposes keeps





“running” against the original owner.



Historic reasons for privity requirement:




so that mere squatters cannot "tack" onto one another's time in residence.  

b. When the actual owner (who holds in fee simple) sells his or her property to another, the

adverse possession clock does not restart, but keeps running.





In other words, an actual owner cannot stop the adverse possession clock by

 




transferring the property to another.





New owner is obliged to investigate property to determine if someone is gaining 

an AP claim.


Disabilities

The actual owner's disability at time of accrual of AP action tolls running of statute of limitations.

Two main disabilities recognized by AP law now are:



1.
Infancy



2.
Mental Impairment.


If actual owner’s disability is present at the time of accrual of AP, the statute of limitations on



actual owner’s ejectment of the prospective adverse possessor does not begin to run until



the actual owner’s disability is resolved -- either by:



1.
actual owner reaching majority (historically age 21; now 18);



2.
actual owner resolving his/her mental impairment;

3. actual owner’s death; or



4.
sale of property in question.


At the point in time at which the disability is resolved, most jurisdictions allow ten years for an 



action to be brought to remove the prospective adverse possessor.


Therefore, the statute of limitations is tolled for as long as the disability is in place; then



the actual owner has 10 years after his/her disability is resolved to bring an ejectment



action or lose the property by AP.


If the property is sold before an action to remove the adverse possessor is brought,




the disability of the original actual owner is not transferred to the new owner.




Nor is the disability of the new owner relevant (because disability had to have been in place 





at time of accrual of AP).

III.
Estates in Land

IV.
Co-Ownership

A. Concurrent interests

Definition

Two or more parties hold the same interest in the same property at the same time.

Each party holds a share in the whole property and has use and possession of whole.

No party has an identifiable portion of the property.

Tenancy in common
Modern presumption for this tenancy under common law when dealing with concurrent 
interests.
Rebuttable presumption of equal shares.

Can be unilaterally partitioned.  Either by partition in kind (e.g., fence) or by partition by sale.

Partition in kind results in neighbors with contiguous lots, where they were previously 

co-tenants.




No survivorship rights.  Shares can be devised through will or descended through intestate

succession.

Joint tenancy

Four unities must be satisfied (i.e., time, title, interest, possession).

Subsequent violation of any unity constitutes a severance of the joint tenancy.

Once there is a severance, a tenancy in common arises (and not neighbors with

contiguous lots as in partition).

Must use explicit language to create a joint tenancy to overcome common law presumption

in favor of tenancy in common.  Remember our mantra (i.e., “O to A and B as joint

tenants with rights of survivorship, and not as tenants in common.”).

Survivorship rights trump any provision to the contrary in a will.

Must have equal shares.

Unilateral partition (i.e., “secret severance”) allowed.  See Riddle v. Harmon.

Tenancy by the entirety

Type of joint tenancy available only to married couples (requires four unities plus marriage),

and only available in approximately 30 states (including D.C.).

Must be married at or before the time of acquisition of property as a tenancy by the entirety.

Partition only with consent of the parties.

Individual spouse's creditors cannot reach tenancy by entirety property.  See Sawada v. Endo.

Intended to protect the family home.

Applies to same-sex unions/marriages in those states that recognize.

B. Marital property
3.
Distribution of marital property upon divorce

Common Law:  (Applicable in vast majority of states)

Distribution of marital property originally based on title theory.

Now “equitable” distribution pursuant to judge’s discretion.  Be familiar with


the equitable factors to which judges refer in fashioning distribution awards.


Is professional degree or career considered marital property subject to equitable

distribution?  See Graham; Elkus.

Community property:  (Applicable in 10 states, principally in the American southwest)

Marital property acquired during marriage is owned 50/50.

IV.
Issues in commodification

We looked at issues of commodification re: markets in human organs, reproduction, race, and cultural artifacts.

Major classes of arguments used in commodification debates (applied here to example of market in reproduction)

A.
PRO:  Market works
1. Increased quantity
To meet demand, more women will produce children for the market.


2.
Increased quality 



Will encourage better selection of mates.  




Question:  Is that true?  Do humans actually respond to market forces in this way?

There will be better care in vitro.

3.
Decreased cost


The market will drive prices down through increased competition.

4.
Improved efficiency
Will shift production of babies from those with high opportunity costs (e.g., employed women) to 

those with low opportunity costs (e.g., unemployed or underemployed women).



The market will shift towards greater efficiency over time, leading to more desirable babies being 

born and fewer less desirable babies.




It would discourage women from having “undesirable” babies because they wouldn’t be able 

to sell them at all or would not get a good price for them.


5.
Improved information



More information will be generated about children’s genetic and other attributes to allow for 




better matching of prospective parents’ preferences.

6.
Distributive benefits


Creates new jobs for people with few or lessened job opportunities.



Shifts wealth away from middlemen / intermediaries (lawyers who currently “find” the babies and 

draw up contracts) to mothers (i.e., the “producers”).

B.
ANTI:  Objections in principle

1.
Commodification revulsion

We damage humanity by putting a price tag on it.




“There are, in a civilized society, some things that money can’t buy,” says Baby M Court.

[Pro-commodification REBUTTAL to COMMODIFICATION REVULSION argument:

First, "Get real" -- we already have a market in babies, and since we're going to have a market 

in babies anyway, why not create an open market that can be regulated, rather than leaving it to an 

unregulated market, with rampant coercion, criminal activity, etc.

Second, we regularly put prices on lives through life insurance, tort judgments, salaries, etc. (and these vary



by race, class, sex, etc.).]

2.
Discrimination
The differentiation among babies along lines of race, sex, ethnicity, disability, runs counter 

to our commitment to equality.

3.
Concern for how will the children, adoptive parents, and biological parents feel?

I was “bought” / “sold;” I “paid” for my child; I “sold” my child.

Concerns for human alienation / severe psychological detachment.

4.
Potential for oppression
“This is reminiscent of slavery.”

5.
Concern for eugenics

Market might be used to engage in large-scale social engineering for particular genetic traits.

C.
ANTI:  market doesn’t work well

1. Imperfect information would infect the market because birth parents won’t disclose 


damaging information, knowing that it will impact likelihood of sale. 
[Pro-commodification REBUTTAL to IMPERFECT INFORMATION argument:


Prospective parents/consumers would be willing to pay a lot for screening tests.]


2.
Problem of fostering a secondary market in “used” children


People might “trade up” over time to get a better baby.

V.
Eminent Domain

A.
Defined
Eminent domain is the power of a government (whether local, state, or federal) to force transfers of 


property from private owners to itself in exchange for payment of compensation.

B.
Fifth amendment limitations on government's power of eminent domain
1.
Public use

Government cannot take for "private" use.


Now typically interpreted as requiring a "public" purpose.


See Midkiff, Poletown, Hathcock, and Kelo for struggle over defining “public use” 



vs. “public purpose.”

Poletown: Can transfer under MI constitution in order to accomplish the essential public purpose of alleviating unemployment and revitalizing the economic base of the community.

Hathcock: Court says “No” to Poletown Can transfer under MI constitution for:

1. “Public necessity” addresses the hold-out problem (people unwilling to sell in the open market)

2. Property remains subject to public oversight after transfer to a private party (power plants, stadiums)

3. Exercise of the condemnation is the public purpose (getting rid of blight); “we don’t care who uses it afterwards, as long as they fix the blight.”

Considerable deference by courts to legislatures with regard to determination of


“public use/public purpose.”


In Midkiff, the Supreme Court reviewed legislature’s determination of



a “public purpose” under an arbitrary and capricious standard.  



The stated public purpose must be legitimate.



The Court then reviewed the means selected by the legislature 




to implement the public purpose as to whether it was 




reasonably related to the public purpose.




No “Monday morning quarterbacking” by court of legislative





judgments.

2.
Just compensation




Defined as the fair market value of the property as of the date of the condemnation),





determined by what a willing buyer and a willing seller would agree to, 





neither being under any compulsion to act.

Basic rule is that going concern value of a business (i.e., its business good will)





is not recompensed in a just compensation award.



“A good plumber should be able to continue his business in almost any location

and do as well.”




Likewise, relocation expenses (seen in Poletown) are not standard element of just

 



compensation award.

RaP

Contingent remainders

Vested Remainders subject to PD

EI

EL

not subject: VR and FI held by O

O to A “so long as used as a farm,” then to B

Part 2:  Issue spotter

Integrates information we’ve talked about.

Questions to be answered in bold and italics.

Asked to work within the five frameworks for understanding property

1. Intuitive

a. Owning property means absolute dominion and control/exclusive use

b. Highest use or can trash it

c. No one can tell you what to do with it

d. Contrast with the bundle of sticks – Real Politik

i. Property can be held by several people simultaneously

ii. Landlord/tenant; present/future; concurrent (marital) context

2. Lockean

a. Common sense/Natural Rights

b. Injecting your labor into something (reshaping, adding value) makes it yours

c. This understanding exists absent the rule of law (hence, Natural Law)

d. Natural Rights/Natural Justice ( If someone injects labor into it, they ought to own it

3. Utilitarian

a. Based in society

b. What rules or laws should be fashioned to create the best incentives for maximizing the overall wealth of society?

c. How do we create incentives for moving property to its highest and best use?

d. Overlaps with Lockean theory

e. In order to create incentives, want to bestow private property right

f. “Incentivize” people’s work by recognizing a right to private property

g. Utilitarians look to the overall wealth of society, as understood as allowing property to freely transfer (free alienability) to encourage movement to its highest and best use

4. Civic-Republican-ism

a. Whole lot more to property than simple market value

b. Stable property base allows individuals to participate in society/democracy

c. Provides stability and security

d. Provides incentives to become involved in community/society life

e. Correlation between property ownership and interest in government

f. Interested in creating a very wide distribution of property, if not the widest

g. Jefferson’s advocacy for wider distribution (frontier land claims) parcel it out to those without property

h. Abolition of primongenitor in order to encourage wider distribution of property

i. State v. Shack is a good example case for this theory (“Property serves human values; interests of land owner and migrant farm workers must be balanced”)  Cannot exercise total dominion and control if that interferes in migrant workers’ rights

5. Personhood

a. Altnerative or supplemental to the market understanding

b. Items of property are important for both economic and non-financial reasons

c. Property shapes and defines who we are, and we can define ourselves through out property

d. Family home is the perfect example of this: Market value does not reflect the identity value that flows from and to a home

e. Not necessarily applicable in real estate investment

f. Margaret Jane Raden (sp?) is the best example/proponent of this

Policy question will be very clear:

Frame arguments drawing on these fives schools of thought, framing arguments on both sides.

One of the question options draws on the commodification arguments as well.

Johnson v. McIntosh – Understood as both Lockean and Utilitarian

-British were the first to inject labor into the “New World”

-Native Americans did not put the land to its highest and best use

-Native Americans are noble savages who do not use the land in ways that the law should incentivize and reward

Should tenancies by the entirety be reformed so that creditors of one spouse can acquire that property?

-On behalf of the credit card companies, here are the philosophical arguments in favor.

-On behalf of the consumers’ union, here are the arguments against.

*Easiest to structure by presenting all the arguments on one side, and then all the arguments on the other.

Adverse possession – Can you be good faith if you have an adverse state of mind?

Adverse is actually an objective test = without the consent of the owner

State of mind is a gloss added by some states

CANE + SoL + state of mind requirements

1. Good faith belief that the adverse possessor has a right to be on the land (rightfully there)

a. Not aware of another’s ownership interest in the land

2. Bad faith belief

a. Aware that another owns the land and seeks to dispossess

b. Purposefully trespassing

3. Must look like an actual owner (objective test, so not really the state of mind, but whatever)

a. Pay taxes, do upkeep, etc.

b. Appears to an outside party as though the actual owner

Claim of title vs. Color of Title

Claim of title (Van Valkenberg)  NY requires that the adverse possessor have a good-faith belief in their claim to title.  Lutz had admitted that he did not have good-faith belief in his claim to title.

Color of title – Adverse possessor has come onto the land in the belief that they have a valid deed.  In reliance on a mistaken deed, they have a shorter SoL to satisfy (although, why would they have to at all?  Who knows!)

Adverse possessors may come on the property with color of title, but they still have to satisfy a state of mind requirement.  (They know that the deed is invalid, but go along with it anyway)

Color of title claims shorten statute of limitations, and will gain title to all described in the deed.

Claim of title, only get title to that which one possessed.

Disabilities under adverse possession

1. Mental impairment

a. Regain mental status

b. Die

c. Sell the land

2. Infancy

a. Reach age of majority

b. Die

c. Sell the land

Disability must be present at accrual of adverse possession for it to toll the SoL.  It’s only the disability present (or not) at the time of the beginning of the AP.  Most states say that following the end of the disability, the valid owner has ten years to kick the AP out.

Don’t need to know about landlord tenant issues.

Eminent domain

Issues related to public use (understand the evolution from to Kelo
Michigan – hancock Case

Just compensation

Do not need to be familiar with dower, curtesy, coverture, jure uxoris.

Recognize that w/ concurrent interests, tenancy by the entirety is only available to a married couple (in MA and VT, those protections extend to same-sex couples)

Evolution in divorce away from simple title

towards equitable considerations (needs, contributions of the parties); this is true in most common law states

Elkjus case in NY holding that opera career is divisible marital property

Graham case in CO that says an MBA is not divisible marital property
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