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PROPERTY EXAM – SHORT OUTLINE SUMMARY

I. Wild Animals:

A. Two elements that must be present to acquire the rights of a possessor: Pierson v. Post (NY 1805)

1. Intent to possess on the part of the possessor

a. Pursuit of a wild animal may show the requisite intent.

b. The intent must be to possess the chattel not to simply prevent another from taking possession.

i. Cannot be malicious intent.

2. Possession: His or her actual seizure or holding of the property; there must be a degree of control that deprives the wild animal of its natural liberty and which must inevitably result in possession.

a. Possession requires the actual physical possession (occupancy), without it trespass on the case is not possible.  Pierson v. Post (NY 1805).


i. Trespass on the case: injuries to one’s personal property, wrought either by negligence or an intentional act. (indirect harm)

01. May be evidenced by recklessness or negligence on the part of the (.

ii. Trespass: an action brought for the taking of personal property or interference with the owner’s right to possession and involves the carrying off of goods of another.

b. “Mortal Wounds”: close pursuit after a mortal wounding gives a hunter’s right to possession of the chattel that is superior to another hunter’s intervention.

i. Wounding itself is insufficient; especially if followed by giving up of the chase. Buster v. Newkirk (1822).

ii. Mere pursuit is not possession. Pierson v. Post.

iii. First-in-time, first-in-right.

c. Escape must not be rendered impossible under all circumstances…but the avenues of escape must be closed and the chance at least reduced to a minimum. State v. Burtt (1980).  See also Ohio v. Shaw (1902).

d. Custom: where the actions of a hunter are customarily regarded by others in the region as having “reduced to possession” the chattel in question, the courts will take the custom as controlling.  (Infliction of mortal wound to whale gives hunter constructive possession) Ghen v. Rich (1881)

i. Must embrace entire industry

ii. Recognized by all in industry.  Necessary to the preservation of the industry.

iii. Reasonable, “requires in the first taker the only act of appropriation that is possible.”

iv. Easily administered

v. Limited to industry and those working in it.

e. Possession and Criminal Law: Larceny, (1) the taking or carrying off of goods in the possession of another, with (2) the intent of permanently depriving the owner of them.

B. Wild and Domestic Animals-classification is by species

1. Ferae naturae-wild animals, i.e.-deer, moose, elk, fox

a. Finder’s rights-if found in its natural environ and lacking any signs of reasonable notice to the contrary, wild animals are owned by those who find them.

i. Excepting when the wild animal has been marked or branded in a way that would readily identify it with its first captor or on private property.

2. Domitae naturae-domestic animals, i.e.-dog, cat, sheep, cattle

a. Finder’s rights-because of the domesticity the finder is put on notice that there exists a prior possessor with rights superior to any the finder might acquire.

C. Landownership and wild animals

1. A landowner is given constructive possession, but not ownership, over all the animals on his land-rationi soli, thus giving him prior rights to the animals over any trespasser.  Burden rests on landowners to exclude others through fence or sign.

a. H begins a hunt and kills an animal on O’s land.  O has constructive possession over the animal and H acquires no rights to the animal.

b. O has a right to the profitable use of his land for the capture and use of wild animals to the exclusion of malicious interferences by others.  (( recovers from ( after malicious interference with (’s property rights thorough discharge of gun to scare away ducks on (’s pond.  Was a suit in damages.) Keeble v. Hickeringill (1707).

2. Ownership of a wild animal on a landowner’s property comes through (1) pursuit (possessory intent) and (2) capture or control (possessory act). 

3. Posting land both protects the landowner from intrusion and permits hunting on unposted land.

D. Government as a First Possessor

1. The Government has a regulatory right, not possession, over wild animals to protect every citizen’s hunting rights.  State of N.D. v. Dickson Cheese Co., Inc. (1972).

II. Possession: the seizing or holding of personal property, with or without a claim of ownership.

A. Real vs. Personal Property

1. Personalty: movable property; property not attached to real estate.

2. Realty: real estate; land, and generally whatever is erected or growing upon or affixed to land; that which is immovable by law.

3. A person wishing to take possession of abandoned property through which his own industry and labor he has increased the value thereof, may be given reasonable time for its removal before losing property rights.  Haslem v. Lockwood (1871).

4. If property, without a prior owner, is found embedded in a landowner’s soil, the landowner has first possessory rights through constructive possession to that property.  Goddard v. Winchell (1892).

a. Property that is part of the land is real property and so possessed by the owner of the realty, constructive possession.

b. Real property removed from the land becomes personalty and its return may be sought by an action in replevin.

B. Abandoned property: voluntary throwing away or forsaking of property, leaving it open to be appropriated by the first comer.

1. Two elements of abandoned property:

a. intent to abandon

b. physical abandonment

2. Once a finder has possession of abandoned property, he holds title good against all including the original owner.
3. The occupation or possession of property lost, abandoned or without an owner must depend upon an actual taking of the property with the intent to reduce it to possession. Eads v. Brazelton (1861).

a. Land marks and temporary buoys are not acts of possession.  

b. Placing a boat over the wreck, with the means to raise its valuables and with persistent efforts directed to accomplishing the task would have been the only effectual guard over it.

III. Finders:

A. Replevin: an action for the recovery of the possession.

1. When there has been a decrease in value caused by the (’s wrongful taking, the successful ( is entitled to:

a. an additional monetary damage award for the decrease in value caused by the (.

b. another award for the mesne or interim damages which he incurred because of his lost possession.

i. Measured by the value to the ( of a lost opportunity to sell just after the wrongful taking.

2. ( need only show prior possession; proof of title not requied (Ns p. 134).

3. Preferred if the chattel has increased in value since the time of the conversion.

4. Nemo dat qui non habet is the rule that no person can transfer more rights than he or she acquired from his or her transferor.

B. Trover: an action for the recovery of damages for a wrongful taking (conversion) of chattel.

1. Payment in an action in trover transfers the (’s rights to the chattel to the (.  The judgment becomes a bill of sale.

2. May also be called a forced sale effective as of the date of the conversion.  Damages will be measured by the fair market value of the chattel computed as of the time it was taken.

3. An action in trover would make more sense if the chattel has decreased in value over the course of the conversion.

4. Subrogation: the succession to another’s right or claim.  After subrogated rights are obtained, the ( can now sue any ( who may have formerly obtained a judgment against him if they are later in the chain of possession than the ( who formerly won a judgment against him. (see Examples and Explanations pp. 45-46).

5. Risk of double liability falls evenly on each possessor in a chain of ownership.

C. The prior possessor of a chattel ahs a right to it as good or superior to all but the rightful or true owner (any prior possessor in the chain of possession) Armory v. Delamirie (1722).

1. If the true owner sued the finder in Armory  in tover, the true owner could recover the amount which the finder had already recovered if he was willing to accept the forced sale and loss of his rights to the chattel.

2. If the true owner chose instead to sue the jeweler in trover in the example of Armory, the jeweler would then be forced to pay twice for the chattel=double liability.

3. Even one who has wrongfully acquired his possession is still entitled to recover from a 3rd person who has interfered. Anderson v. Gouldberg (1892).

a. A trespasser may not rely on the rule of jus tercii, the rights of a 3rd person not a party to the claim.

i. Protection against double liability is perhaps the most cited rationale for a jus tertii defense.

D. In the absence of the chattel, it is assumed that the chattel in question is of the highest quality and the ( may recover its full value. Armory v. Delamire (1722).

E. A laborer working on another’s land or real property may not acquire possessory rights when finding an object if (1) limits in the provisions of the employment contract, or (2) the laborer was on the land for a limited purpose not involving finding the item.  South Staffordshire Water Co. v. Sharman (1896).

F. Property, other than treasure trove, which is found embedded in the earth is the property of he owner of the locus in quo.  Sharman (1896) see also Favoirite v. Miller (1978).

G. Lost and abandoned property goes to the finder, mislaid property typically goes to the owner or occupier of the land.

1. Chattel found atop land and on property wherein the landowner was never in physical possession of the premises and where the finder shows honesty by making an attempt to turn the found item into the authorities is awarded to the finder. Hannah v. Peel (1945).

2. If no trespass is involved, F has a good claim to the found object if F is prompt to seek out the true owner.

IV. Bailments: the transfer of possession of personal property to a person who is not its owner, for a limited purpose, agreeing that his possessory right in it will cease upon a demand by the transferor for redelivery (law of property definition).

A. A contractual definition will require that there be some notice by the bailor of the chattel to the bailee; i.e. purse left in restaurant, valuables left in the car when left in the lot (trying to prove a constructive bailment).

B. To create a bailment there must be: 

1. Delivery of possession
a. actual delivery: object is physically handed to the bailee

b. constructive delivery: transfer of control of object, w/o actual delivery (e.g. keys to a safe deposit box).

c. symbolic delivery: receipt by owner of a thing symbolizing the object that is the bailment’s subject, as where the key to a heavy chest of drawers is delivered to the bailee.

d. Depositing money in the bank does not create a bailment.

e. A herd of cattle put in the care of a farmer: the herd as a whole may be the subject of bailment, but no bailment exists on the individual animals.

f. No bailment exists when both parties expect a change in the basic nature of the chattel to be bailed.

2. Intent to deliver for a limited purpose.

3. Acceptance of the item.

a. The involuntary bailee who in good faith is trying to return the chattel should not be held liable for making the same mistake-misdelivery-made by the initial deliverer.  If the attempt to return is promptly undertaken, the actions of the involuntary bailee defeat the notion that he ever agreed to the bailment.  Cowen v. Presspich (1922).

b. Acceptance is absent when the property is not such as is usually  and customarily left with a custodian in the like circumstances and no disclosure of this fact is made.  Waters v. Beau Site Co.
c. A finder is a gratuitous bailee.

i. A gratuitous bailee is usually only held grossly negligent.

C. Voluntary bailment: bailments created in the ordinary course of business.

1. Parking garages: Where an enclosed  parking garage is controlled by an attendant at the only exit requiring the presentation of a ticket acquired upon entrance and regular security personnel patrol the premises of a garage for safety, then the courts have created a bailment for hire.  Allen v. Hyatt Regency (1984).

a. Where the lot operator does not provide attendants or guards, the car stolen from such a lot has not been the subject of a bailment.

b. When a bailment exists, a lot operator is responsible for chattel which he might reasonably expect to find in the trunk.

2. Terms of a bailment are created 

D. Constructive bailment: when possession of personal property is acquired and retained under circumstances in which the recipient should keep it safe and return it to its owner.

1. exists where a bailee does not affirmatively desire control over the object, but has it thrust upon him. (I.E. a misdelivered letter or package; a purse left in a restaurant.)

E. Pledge: a bailment to secure a debt or obligation of the bailor.  A bailment for security.  The transfer of possession need not be made to the pledgee (the creditor or obligor), it can be a third party.

F. Re-delivery:

1. In failed delivery there is a presumption that the bailee was negligent until he proves otherwise.  Upon the bailee rests the burden of proving that the loss did not result from his negligence.  Peet v. Roth Hotel (1934).

a. In misdelivery, the delivery of the item of bailment to some person without a rightful claim, the bailee is strictly liable.
i. involuntary bailee is not liable unless he is found to have acted negligently in attempting to return the misdelivered chattel. see Cowen v. Presspich (1922)

b. When the issue is loss or damage to personal property, rather than misdelivery, the bailee is liable for negligence.

2. If the bailor and the bailee expect a change in the basic nature of the chattel, there is no bailment (e.g. seed delivered to a merchant, no bailment when the merchant expects back a mature crop).

3. A deviating bailee is strictly liable unless he can show the deviation was harmless.

4. Modification of duty of care: A majority of courts hold that a contractual provision which would protect a bailee against liability for his own negligence is void because it is against public policy.  (Ns. p. 212).

a. Bailor must show that that the bailee saw and accepted the terms of modified liability.

5. Limitation of liability: parties may place a contractual limit on the extent of the bailee’s financial liability if he does not violate the relevant standard of care.

a. Bailor must show that that the bailee saw and accepted the terms of a limitation of liability.

V. Gifts: a noncontractual, gratuitous transfer of property recognized by the common law; if there is consideration, the law of gifts does not apply.

A. A donee must be able to show 3 things for a valid gift to exist:

1. Intent: a clear and convincing intent in the donor to transfer the object to the donee.

a. intent and delivery must be simultaneous.  Irons v. Smallpiece (1819).

b. The intent must be to make a present transfer, not one to take effect in th future.

i. Inter vivos gifts cannot be subject to a condition precedent.  (e.g. I’ll give you a book, if I find that I have another copy at home).

ii. “When you turn 21.” (Ns. p. 306).

c. Present Gift of Future Enjoyment: A gift can be a present intent in a future gift, but must be done through constructive (keys) or symbolic delivery (deed).  Gruen v. Gruen (1986).

d. If a deed is sufficient to indicate a present donative intent, there is not reason why the present (even of a future interest) may not be subject to a defensible even such as revocation by the owner.

2. Delivery: the donor must in most cases make the transfer.

a. [The] “Delivery [that] is necessary to consummate a gift must be as perfect as the nature of the property and the circumstances and surroundings of the parties will reasonable permit. Gruen v. Gruen (1986).

b. constructive: delivery of something giving control or access to the property (chattel).

i. e.g.-keys to a car, or keys to a safe deposit box.

c. symbolic: the thing delivered stands in place of the property

i. e.g.-delivery of a picture of a large chest of drawers, letter promising a future gift in a poem’s royalties (Ns p. 315).

d. “If you find my manuscript, it is yours to keep”-good gift. (Ns p. 317)

e. Agency test: A transfer to a third party will constitute valid delivery only if the third party is acting as an independent agent, or as an agent of the donee.  If the party is the donor’s agent, no delivery has occurred.

f. Delivery of property already in donee’s possession does not usually require a further act of delivery.

i. Courts look down upon this delivery for gifts causa mortis.

3. Acceptance: the donee must accept the object.

a. If the gift is a beneficial one, the courts will presume that the donee intended to accept the gift.

B. Inter vivos: gifts between living persons.

1. Oral gifts cannot be conditional.

C. Causa mortis: gifts made on the account of the donor’s impending death, control over subject of the gift takes effect immediately, but becomes absolute only upon the donor’s death.

1. Attempts by the donor to reserve control over the subject of the gift will invalidate the gift causa mortis.

a. Delivery must be actual and complete to make a valid gift.

i. A deed will suffice.

2. A threatened assassination, minor surgery, undertaking a perilous journey, or a perilous enterprise voluntarily undertaken, have traditionally been regarded as insufficient gifts casua mortis.

3. Death must result from the same illness, disease, or peril producing the donor’s initial expectation, not some other illness, althouth it is not necessary that the sole cause of the donor’s death be tha same as that causing the donor’s expectation of death.

4. Revocable:

a. In some jurisdictions, revocation is automatic if the donor recovers from that which made death seem likely.

b. When recovery is seen as a determinable event, and the gift is not thereafter revived by relapse or another equally grave illness.

5. These gifts are subject to the claims of creditors when other assets of the donor are insufficient to repay the debt.

6. Real Estate may not be the subject of gifts casua morits.

7. If a jurisdiction recognizes that suicide may have testamentary capacity, a suicide’s will becoming valid on that account, it should also be possible for a suicide to make a gift causa mortis.

8. “If I die, this is your.” – phrase invalidates the gift causa mortis because of a condition precendent.

9. “This is yours so long as I die from…” – valid gift.

IV. Good Faith Purchaser (Bona Fide Purchaser): General rule is that a vendor cannot convey a better title than the title he holds.  Purchaser of a chattel who(1) gives valuable consideration (2) paid in the belief that the vendor had a right to sell and (3) parted with in circumstances which would not make him inquire into the vendor’s title and right to sell.

A. Policy: Upheld because it represents the needs of increasingly regional and national markets for sales made without an elaborate investigation of the chattel’s title and made in reliance on the putative vendor’s possession of the goods.

B. Example: the rogue acquires a chattel from the true owner and transfers it to a good faith purchaser.  The rogue is either judgment proof or disappears.  Later the true owner discovers that the good faith purchaser has the goods and seeks to replevy them or recover their value in trover from the purchaser.

1. Which of the two innocent parties left is going to suffer the loss occasioned by the rogue’s crime?

C. Good faith: a transaction performed honestly, whether or not it is performed negligently.

1. Merchants are held to higher standards than non-commercial purchasers and must observe reasonable commercial practices for the same or similar transactions.

D. Value: Inadequacy of price alone will not deny a person a protected status, unless the price is so inadequate as to “shock the conscious court.”

1. Price may be paid in installments.

2. May be given in consideration of a preexisting debt of the transferor.

E. Transaction of purchase: if the transaction, no matter that it is dominated by a lease, is in reality a conditional sales agreement, the courts will treat it as a transaction of purchase. Courts look to the substance of the transaction not its form.

F. Exceptions:

1. Donees

2. Anyone who has notice of the true owner’s adverse claim to the chattel

3. Anyone who has notice that the vendor used any fraud or deceit to acquire possession of the chattel (e.g. someone in collusion with the rogue).

G. The UCC on good faith purchasers of property

1. Equitable Estoppel:

a. UCC § 2-403(1) A purchaser of goods acquires all title which his transferor had or has power to transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest purchased.

i. “or has power to transfer”=”what title the vendor appears to have, the purchaser gets.”

b. UCC § 2-403(1) A person with voidable title has power to transfer a good title to a good faith purchaser for value.  When goods have been delivered under a transaction of purchase the purchaser has such power even though:

i. the transferor was deceived as to the identity of the purchaser, or

ii. the delivery was in exchange for a check which is later dishonored, or

iii. it was agreed that the transaction was to be a “cash sale,” or

iv. the delivery was procured through fraud punishable as larcenous under the criminal law.

2. Entrustment:

a. UCC § 2-403(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in the ordinary course of business.

b. UCC § 2-403(3) Entrusting includes any delivery and acquiescence in retention of possession regardless of any condition expressed between the parties to the delivery or acquiescence and regardless of whether the procurement of the entrusting or the possessor’s disposition of the goods have been such as to be larcenous under the criminal law.

3. The UCC tends to side with the good faith purchaser over the true owner.

i. Why? Because it promotes trade and commerce.

H. Void and Voidable titles:

1. “Void title rule”: if a title was void in the hands of a transferor, its quality does not improve in the hands of the next transferee

a. Does not apply in the case of money, negotiable commercial paper, promissory notes or bank checks.

b. Caveat emptor: let the buyer beware

c. Court asks itself 2 questions after looking at the type of title transferred:

i. Did the true owner of the chattel intend to transfer it to the rogue?

ii. Void title: an ineffective title, without force

01. Stolen chattel

02. Mutual mistakes

03. Bailments

I. Exception: any entrusting of possession of goods to a merchant who deals in goods of that kind gives him power to transfer all rights of the entruster to a buyer in ordinary course of action. Zendman v. Harry Winston, Inc. (1953).

2. Voidable title: a defective title; a title transferred by deed or contract which one party has the power to rescind.  The title is voidable by the party with the right of recission, but not by the other.  A PERSON WITH A VOIDABLE TITLE HAS POWER TO TRANSFER A GOOD TITLE TO A GOOD FAITH PURCHASER FOR VALUE.

a. If owner departs with chattel through fraud or misrepresentation.

b. the true owner may recover the goods as long as they are still in the hands of the person with the voidable title.

c. Those who buy “in the ordinary course of business” from one to whom chattel has been entrusted.  Zendman v. Harry Winston, Inc. (1953).

i. A true owner would be estopped from recovery if the goods were sold in such a manner that the public could reasonably have expected, from all the surrounding circumstances, that the vendor had the the authority to transfer title to the chattel sold.

d. If the rogue received a “voidable” title, did the rogue transfer the title to a good faith purchaser in whose hands the voidable title becomes absolute?

i. A true owner of goods who without protest allows another to treat them as his own so that a third person is induced to purchase them in good faith, cannot replevy them from that person, and the latter has an action to quiet title to the chattel which he was induced to purchase.

3. Insurable interests: A purchaser retains an insurable interest in the chattel even if it turns out he has not title to it.

a. Insurance policy would be governed by contract law.

b. Even if the law of property governs, a purchaser could use the relativity of title doctrine to show an “insurable interest” in the chattel (e.g. stolen car).

c. An insurer wants to be subrogated to the rights of its insured.

I. The fraudulent purchaser: 

1. A rogue impersonating a representative of a corporation with whom the true owner intends to transfer the chattel, will obtain a void title to the chattel.

2. A rogue impersonating another person who receives in person chattel from the true owner obtains a voidable title.  The owner intended to pas the title to the person standing in from of him and that imposter could pass the title to a good faith purchaser.

J. Security Interests: A secured interest in chattel filed properly under Article will protect the security interest against good faith purchases.

V. Adverse Possession: an actual possessor of goods may gain such a possession over the goods that he is immune from any suit by a rightful owner after the statute of limitations has run.

A. Elements of adverse possession:

1. Open and Notorious: interest in the chattel must be recognized.

2. Continuous: possession of the chattel must be continuous.

a. Tacking: permits an adverse possessor to add his period of possession to that of a previous adverse possessor in order to establish a continuous adverse possession of the statutory period.

i. tacking is not always permitted, although it is generally applied under the discovery rule.

3. Exclusive: against any other possessor; constructive possession may also suffice.

B. Modern rule (demand rule): the applicable statute of limitations does not begin to run until the owner discovers the location of the chattel, makes a demand for its return, and the possessor refuses its return. (NY State).

C. Discovery rule: the true owner’s cause of action cause of action accrues when she first knew, or reasonably should have known through the exercise of due diligence. of the cause of action, including the identity of the possessor.”  O’Keeffe v. Snyder (1980).

1. If the true owner fails to show reasonable diligence to find the possessor, and the use of such diligence would have identified the possessor, the statute of limitations will begin to run immediately, even if the possessor keeps the property hidden.  Upon the ( rests the burden of proving due diligence.

D. Self Help: whereas the true owner may be barred from action in a court of law, he or she retakes the possession from an adverse possessor.

1. Statute of limitations intends to bar the right tot he chattel as well as the remedy for infringement of that right.

VI. Fixtures: former chattel, while retaining a separate identity, is so connected to the real property that the law considers it part of the realty.

A. 3 elements of a fixture (context specific)

1. Annexation: the former chattel must be annexed (attached) to the realty, either actual or constructive

2. Adaptation: must be adapted or applied to a particular use or purpose beyond itself and made a part of some larger component of or function on the realty.

3. Intention to annex: determined by the objective intention of a reasonable person acting within the facts and circumstances of the transaction(s) in dispute.  Intention of the annexor.

a. nature of the chattel annexed

b. the relation and situation of the annexor

c. the method of annexation

d. the purpose or use of the chattel. Teaff v. Hewitt (1853).

B. A fixture is automatically transferred to the next grantee of the realty.

1. transfer occurs when the contract of sale and the deed to the real property is silent on the matter: by “operation of law.”

C. Real property used to secure a loan:

1. The chattel in question alleged to be a fixture, but not necessary to lend its value to the property in order to repay the debt, will not likely be found a fixture.

2. The chattel necessary to provide security or to attract purchasers to the forced sale of the property will likely be regarded as a fixture.

D. Once no longer annexed, a fixture resumes its former status as an item of personal property.

VII. Accession: addition of labor, innocently and in good faith, to the chattel of another, without the latter’s consent, which so changes the chattel that the title to it is transferred to the laborer.

A. Physical Identity rule: the physical identity of the chattel is so changed that it is no longer the same piece of property and that the cause of action should not lie when the identity of the goods is so altered. (i.e. wine from grapes).

1. This rule is applied until the laborer can show that the labor added to the chattel substantially increased its value.  Then the relative value rule is taken into account.

B. Relative value rule: The title to the affected chattel should lie with the claimant who has contributed to most to the value of the final product. Wetherbee v. Green (1871).

1. There is not a fixed and certain percentage or number for which the successful party in the suit must contribute to win.  In Wetherbee  the successful party added more than 2700% to the value of the chattel in question.

2. As the value of the accessory rises, the likelihood of its being accessed falls; the greater the utility of the part, the less likely it is to be subject to accession under the rule.

a. Tires might be accessed to the car’s possessor because the value of running car is out of all proportion greater than the value of the tires.

b. The value of an engine is sometimes so great a portion of the car’s value, that the relative value rule is inapplicable.

i. Auto mechanics fight this rule by using a conditional sales agreement.

3. “After acquired” accessory clause: a preexisting mortgage holder to a chattel can obtain, by the law of accession, title to any accessories added after the mortgage was executed.  The lender repossessing the car gets title to its accessories and the former owner loses the right to remove them.

a. A vendor with a conditional sales contract, in order to reclaim his parts, must act, upon default by the possessor of the chattel, after the owner’s default, but before any demand for repossession by the mortgagee, in order to avoid conversion liability. 

C. Writ of Replevin upheld: If the chattel returns to the possession of the prior owner, one who added value to the chattel cannot always recover for the value of his work.  The debtor-creditor relationship should only be established by mutual consent.  Isle Royale Mining Co. v. Hertin (1877).

D. Writ of Replevin denied: ( is allowed to recover damages in an action for conversion measured by the value of the chattel in its unimproved state. McKee v. Gratz (1922).

1. If the conversion, trespass, or appropriation was willful the damages may be measured by the value of the chattel in its improved state.

a. natural resource cases: (actions in conversion only lie for personal property) damages based on trees or other natural resources (real property) require a measure of damages based on the improved value of the chattel whether the laborer was innocent or willful.

b. third party: if the improved chattel has been sold by a laborer to a third party, the measure of damages applied when the prior possessor sues the purchaser acted in good faith and without notice of the prior conversion.

i. good faith: the unimproved value alone will be recovered.

ii. knowledge of conversion: the improved value is the measure of damages.

E. Accession to real property: If the value of the real property is substantially increased by the accession of the added improvement, the hardship created by the doctrine of accession is sufficient for a court to find that the laborer has stated a cause of action in equity.

1. A housebuilder builds a home on the wrong property.

VIII. Confusion: intermingling of two or more pieces of personal property so that the property rights is each can no longer be distinguished (fungible goods gas, oil, minerals, or unmarked timber).

A. Chattel of same type and quality: each prior possessor receives a pro rate share of the whole.

1. If no pro rata division is possible, then each receives an equal share of the whole which is htereafter owned by all tenants in common, each holding undivided fractional shares in the tenancy.

B. Intentional confusion: the confuser loses his share or has the burden to show what his share was. 
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