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I.
International Trade Theorytc "International Trade Theory"
Samuelson's claim is that free trade increases economic welfare, both for the world as a whole and for each nation. 

The two most common types of restraints on imports are tariffs (a tax levied on imports at the time of importation, which usually has the effect of increasing the prices at which the imports are sole) and quotas (an upper limit on the quantity or value of imports allowed during a given time period). 

A popular argument for trade restriction and protection is that it allows a particular domestic industry to expand, thereby creating more jobs in the domestic economy. Another frequent argument is that interference with trade is necessary to protect workers in a high-wage nation from "pauper labor" in developing countries. A third argument refers to national security. The suggestion if often made that without protection, this or that industry is doomed and the country will then be at a disadvantage in the event of armed conflict.

However, because a tariff always distorts both producer and consumer behavior, while the externality in question (that the trade distortion is supposed to address) concerns only one of these groups, a better policy is possible that addresses the original distortion more directly.  The general principle is that trade intervention, by introducing two distortions rather than one, may succeed in solving one problem but only at the same time that it causes another.

Traditional trade involved the movement of goods, but this is rapidly changing.

Is there such a thing as “free trade”?

The WTO has 3 goals:

1.) Market access:  they want predictable and growing market access.  The rules of world trade should be clear about what we have access to and what we do not have access to.

2.) No discrimination: MFN treatment for all WTO member countries.  You must give the lowest tariff to all member countries.  Also National Treatment:  Whatever rights citizens of X have, they will extend the same rights to A, B, and C.

3.) Fair competition:  Elimination of anti-dumping laws, etc.  Also encouraging development and economic reform.

Mercantilism was the trading philosophy of the 19th century.  Adam Smith and David Hume advocated for the removal of trade barriers at this time.

Adam Smith:  The laws of the market allow for the self-interest of man to create social harmony.  If you are greedy, competition will ultimately put an end to your greed.  

Adam Smith also believed the laws of the market were created by the Great Architect.

Is the world today the world of atomistic competition of Adam Smith?  The rule of the market was clearly strong in 19th century England, the “nation of shopkeepers.”  Today, we have government subsidies, massive multinational corporations, and welfare states.  The market, consequently, has been substantially weakened.  Everything is regulated today.

Adam Smith believed in leaving markets alone.  He was anti-monopoly.

Adam Smith saw everything that was valuable in terms of value of labor.

Theory of Absolute Advantage:
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Obviously, everyone is better off by trading.  The U.S. produces wheat more efficiently, and the U.K. produces cloth more efficiently.

Theory of Comparative Advantage by David Ricardo:
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Even though the U.S. is more efficient in the production of both wheat and cloth, everyone would still benefit if the U.S. specialized in the production of wheat and the U.K. specialized in the production of cloth.

The problem with this theory is that it assumes that labor is fungible.  The man who farms the wheat can also weave the cloth.

Today, some governments have realized that comparative advantage can be engineered through industrial policy.  Many economists argue that such tinkering with markets is ultimately inefficient.

A. Unilateral trade liberalization does not really exist.  Liberalization is based on reciprocity.

Two kinds of reciprocity exist:

1.) passive:  I won’t lower trade restrictions unless you do.

2.) Aggressive:  If you don’t do what we tell you to, we will retaliate by revoking trade advantages we have given you.  (§ 301)

B. Another trade theory is one of establishing the optimal tariff.  Tariffs have been lowered dramatically over the last 50 years, but they have not been eliminated.  Why?

C. Infant Industry:  Mill and Alexander Hamilton believed that developing economies needed to protect their infant industries so that they could gain strength before competing internationally.

In the GATT, this is referred to as special and differential treatment for developing countries.
D. Strategic trade theory:  developed in the 1930s by economists Chamberlin and Robinson.  Their theory was that there are certain industries are dominated by oligopolies, and prices do not reflect cost.  (e.g. building passenger aircraft)

E. Revenue raising considerations:  tariffs are an important means of raising revenue.

F. National Security:  This is recognized by the WTO as a valid qualification to free trade, but it has only rarely been invoked.

Arguments against free trade:
1) Job displacement/ wage depression

2) Lower labor standards/environmental standards overseas

The concern is that we will move towards the lowest common denominator, the lowest standards that are acceptable to everybody.

3) Cultural imperialism/homogenization

4) Loss of domestic political sovereignty

… continuation of introduction.

Nation building was part of an effort to build free trade.  By the mid 19th century, most countries had established free trade within their borders, but they remained protectionist with respect to other nations.

England fired the first shot in support of free trade by repealing the Corn Laws in 1846.  It also signed trade agreements with France and Germany.  

The Most Favored Nation concept developed at this time.  If France and Germany lowered tariffs between each other, they had to lower them for England as well.  

From 1850-1875, free trade was very popular.

Free trade became a major political issue in the 1880s due to a recession.

Germany retreated from its free trade party.  The U.S. was also anti-free trade at this time.  The U.S. had very high tariffs.

In the 1930s, Congress raised tariffs to an average of 60% by passing the Smith-Hawley Act.
Roosevelt was the first president to be given the power to negotiate free trade agreements.  WWII suspened these negotiations.

The Bretton-Woods Agreement was passed in 1944 to assure that nothing like Smith-Hawley would ever happen again.  This gave birth to the World Bank and the IMF.  It was  also intended to create the ITO, but, due to sovereignty concerns, the U.S. refused to join and it crumbled.  

GATT was created in 1947.

Kennedy Round in 1967.

Tokyo Round in 1979.

As countries lowered tariffs, non-tariff barriers proliferated, especially in less developed countries.

Less Developed Countries established UNCTAD in 1967 because they felt as though their needs were not being addressed through the GATT.  They have since shifted their attention to the WTO.

Uruguay Round (1986-1993):  Due to the end of the Cold War, free trade became a more universal concept.  This agreement expanded free trade agreements to areas previously left out like agriculture, textiles, intellectual property, and services.  Most importantly, it created the WTO.

Fast Track Currently, the President’s Fast Track authority has expired.  However, the president used fast track authority during negotiation of the Uruguay Round and NAFTA.

Congress still acts as a gatekeeper under Fast Track.  All agreements must go to the House Ways and Means Committee and the Senate Finance Committee 90-120 days before signing.

The President must sign the final agreement before his Fast Track authority expires.

Key element of fast track authority: the Congress cannot amend an agreement submitted under Fast Track, and it must discharge it within a certain period of time.  Filibusters are not allowed.  That way, the President can deliver on his promises.

See  Supplement p. 107  Proposed extension of fast track negotiation authority that never passed.

Fast Track is not specific to NAFTA.  It is a process where the president is given a delegation of authority from the congress to negotiate (within certain guidelines), and the congress promises not to obstruct the president.  It is not limited to any particular trade negotiation. 

Without Fast Track authority, the executive needs the approval of 2/3 of the Senate of anything he negotiates. 

Without Fast Track Authority, the House Ways and Means Committee and Senate Finance Committee, already very powerful, become more so.

Chicago & Southern Air Lines, Inc. v. Waterman S.S. Corp.(1948) – international air routes the exclusive authority of the president

Two domestic air carriers were challenging a grant of an international route to a foreign carrier.  The president has a broad power modify such grants, and there is no requirement for transparency.  The Court held that this was a political, not judicial question, and refused to touch it.  “The dilemma faced by those who demand judicial review of the Board’s order is that, before presidential approval, it is not a final determination even of the Board’s ultimate action, and after Presidential approval, the whole order, both in what is approved without change, as well as in amendments which he directs, derives its vitality from the exercise of un-reviewable Presidential discretion.”

Massachusetts v. National Foreign Trade Council (2000) – states do not have power to regulate international trade 

In 1996, Massachusetts passed a law barring state entities from buying goods or services from companies doing business with Burma (broadly defined).

This law was challenged on three grounds:

1) that it infringes on the foreign affairs powers of the executive.

2) That it violates the Foreign Commerce Clause of the government.  (federal enumerated power, not state power.)

3) That it was preempted by a federal law imposing a set of mandatory and conditional sanctions on Burma.

p. 8 see discussion referring to J. Jackson’s concurrence in Youngstown.

This state law would limit the executive’s authority.  While the federal law gives considerable flexibility to the president in applying sanctions, the Mass. Law does not.

The MA law undermines the “capacity of the President to speak for the Nation with one voice in dealing with other governments.”

The Court did discuss the fact that this decision was necessary for international relations, in part, because the EU and Japan had filed complaints with the WTO regarding this matter.

Again, the court supports broad presidential powers.

II.
The U.S. Constitution and Regulation of International Economic Affairstc "The U.S. Constitution and Regulation of International Economic Affairs"
Certain provisions of the Constitution address the president’s powers to negotiate trade agreements (page 94):

Executive powers

1.  Art. II § 2:  The President has the power to make treaties given the consent of 2/3 of the Senate.

2. Commander in chief

3. Appointment of Ambassadors

Congressional Powers

1. Article I § 8 (Commerce Clause):  the power to regulate commerce among foreign nations.

2. Article I § 8:  Right to Impose Duties and Taxes

3. Power to define and punish piracy and crimes on the high seas.

Who has the real power?  Congress

The president really does not have the power to negotiate trade agreements without the consent of Congress.

The federal government is a government of enumerated powers, as defined by the Constitution.  Nevertheless, the federal government has retained exclusive power over foreign relations.  The question is whether the president or the Congress has this power.  The Supreme Court stays out of this.  When it does not, it generally sides with the executive.

United States v. Curtiss-Wright Corp. – an expansive view of presidential power in international trade 
The president had prohibited the sale of arms to countries fighting in the Chaco by executive order.  The def. violated this order by selling arms to Bolivia.

Congress had delegated to the president the power to ban arm sales.

The ISSUE is whether the joint resolution is vulnerable to attack under the constitutional rule that forbids a delegation of the lawmaking power.

The court ruled that the Enumerated Powers Clause only applies to internal affairs.  “That this doctrine applies only to powers which the states had, is self evident.  And since the states severally never possessed international powers, such powers could not have been carved from the mass of state powers but obviously were transmitted to the United States from some other source.”  Powers of external sovereignty belong to the federal government. 

“[The President] makes treaties with the advice and consent of the Senate; but he alone negotiates.”  The power to negotiate belongs to the president.

The President has almost exclusive power in international relations, according to this decision.  He has much more discretion in international affairs than in domestic affairs.

Youngstown Sheet &Tube Co. v. Sawyer – the limits of presidential powers in domestic commercial matters

During the Korean War, Truman seized American steel mills to keep them open in the face of a labor strike.

Truman invoked executive power and his power as commander-in-chief of the armed forces.  The Supreme Court rules he went too far.

A Congressional Act passed in 1948 prohibited the president from seizing domestic industry.

The President cannot take measures incompatible with the expressed or implied will of Congress.

Dames & Moore v. Regan  – deference to presidential powers when involving foreign relations and crisis 

Pres. Carter used the International Emergency Economic Powers Act to promise Iran that all claims pending against Iranian interests in American courts would be transferred to the Hague.  In return, Iran released the hostages.  The Court unanimously concluded that the President was authorized to take this action.  The Court also admonished the President that he might not have such powers in a “more pedestrian factual situation.”

However, businessmen were upset that their rights were signed away.

United States v. Guy W. Capps, Inc.  – power to regulate commerce lies with the congress.

The defendants, Canadians, had bought seed potatoes and brought them into the United States.

The U.S. and Canada had agreed to limit imports of potatoes.  This is a VRA – Voluntary Restraint Agreement.

The Court found that the power to regulate commerce is delegated to Congress, not the President.

The President thought he had power to negotiate this VRA under the Agricultural Act of 1948.  Unfortunately, he failed to comply with the procedural requirements of the Act. 

Consumers Union of U.S., Inc. v. Kissinger  -- without congressional approval VRA negotiated by the president is not legally enforceable 

The U.S. steel industry was being damaged by imports from Japan and the European Communities.  The steel industry wanted a quota, retaliatory tariff, or something else that would violate GATT.

So, we negotiated VRAs instead.  We promised to not retaliate if they limited their imports.

However, the Court ruled that VRAs are not binding.  They are not enforceable either as contracts or as acts with the force of law.  

The Constitution says the Congress has the power to regulate commerce with foreign nations and that the President concludes treaties with the consent of the Senate.  It has become increasingly clear, however, that the United States needs a single voice (that of the executive) in foreign affairs.

In Curtiss-Wright, Justice Sutherland held that the President holds powers in the realm of international affairs beyond those enumerated in the Constitution.

Justice Jackson, concurring, said:

1) When the President acts pursuant to an express or implied authorization of Congress, his authority is at its maximum…

2) “…there is a zone of twilight in which [the President] and Congress may have concurrent authority…”

3) “When the President takes measures incompatible with the expressed or implied will of Congress, his power is at its lowest ebb, for then he can rely only upon his own constitutional powers minus any constitutional powers of Congress over the matter…”

Consumers Union of U.S., Inc. v. Kissinger (1975) – VRA are not legally binding so not congressional authority is needed.

Plaintiffs were upset because the U.S. sent letters to foreign steel producers asking them to voluntarily limit shipments to the U.S. from 1969-71.

President and Congress agreed to seek extensions of these VRAs through 1974.

The Plaintiffs alleged that the State Department had acted unlawfully to regulate foreign commerce – a Congressional power, according to the Constitution.   

The Executive Branch claimed it was acting under powers the Congress delegated to the President in the Trade Expansion Act of 1962.

The Court found that the President does not need the authorization of Congress to negotiate VRAs because they constitute neither contracts nor governmental actions with the force of law.  Such actions do not amount to regulation of foreign commerce.

Leventhal, dissenting, “A good faith agreement with the kind of specificity present here puts an obligation on the foreign producer, in any realistic assessment.  Accordingly, I think the executive negotiation and acceptance of these undertakings are activity in a field that has been preempted by Congress, and can only be engaged in by following the procedures set forth in the Congressional enactments.

Effective year 2000, VRAs are illegal under the WTO Agreement.

Fast Track Negotiating Authority

1) Is Fast Track constitutional?

Congress cannot constitutionally delegate its legislative authority.  The Congress must retain its essential legislative powers.

Nonetheless, the President, on the other hand, does not want to negotiate a treaty and then have the U.S. Congress refuse to pass it.

Trade agreements are not self-executing.  When the President signs a trade agreement, the Congress must pass implementing legislation.

Conflicts between federal law and Treaty Law:  Later in time wins.  If the Congress does not like a treaty, it can pass a law later on contradicting it.

p. 118  There is a hierarchy international agreements under U.S. law:
(1) Treaties

(2) Congressional Executive Agreements subsequently authorized

(3) Congressional Executive Agreements previously authorized

(4) Presidential Executive Agreements

(5) Treaty Executive Agreements.

p. 122  When does the State Department seek Congressional approval?

See § 721.3:  Considerations for Selecting Among Congressionally Authorized Procedures

See p. 148 for a summary of Fast Track procedure (See 138-147 for summary of legislation giving the president authority to negotiate trade agreements)

Fast Track Currently, the President’s Fast Track authority has expired.  However, the president used fast track authority during negotiation of the Uruguay Round and NAFTA.

Congress still acts as a gatekeeper under Fast Track.  All agreements must go to the House Ways and Means Committee and the Senate Finance Committee 90-120 days before signing.

The President must sign the final agreement before his Fast Track authority expires.

Key element of fast track authority: the Congress cannot amend an agreement submitted under Fast Track, and it must discharge it within a certain period of time.  Filibusters are not allowed.  That way, the President can deliver on his promises.

See  Supplement p. 107  Proposed extension of fast track negotiation authority that never passed.

Fast Track is not specific to NAFTA.  It is a process where the president is given a delegation of authority from the congress to negotiate (within certain guidelines), and the congress promises not to obstruct the president.  It is not limited to any particular trade negotiation. 

Without Fast Track authority, the executive needs the approval of 2/3 of the Senate of anything he negotiates. 

Without Fast Track Authority, the House Ways and Means Committee and Senate Finance Committee, already very powerful, become more so.

Chicago & Southern Air Lines, Inc. v. Waterman S.S. Corp.(1948) – international air routes the exclusive authority of the president

Two domestic air carriers were challenging a grant of an international route to a foreign carrier.  The president has a broad power modify such grants, and there is no requirement for transparency.  The Court held that this was a political, not judicial question, and refused to touch it.  “The dilemma faced by those who demand judicial review of the Board’s order is that, before presidential approval, it is not a final determination even of the Board’s ultimate action, and after Presidential approval, the whole order, both in what is approved without change, as well as in amendments which he directs, derives its vitality from the exercise of un-reviewable Presidential discretion.”

Massachusetts v. National Foreign Trade Council (2000) – states do not have power to regulate international trade 

In 1996, Massachusetts passed a law barring state entities from buying goods or services from companies doing business with Burma (broadly defined).

This law was challenged on three grounds:

4) that it infringes on the foreign affairs powers of the executive.

5) That it violates the Foreign Commerce Clause of the government.  (federal enumerated power, not state power.)

6) That it was preempted by a federal law imposing a set of mandatory and conditional sanctions on Burma.

p. 8 see discussion referring to J. Jackson’s concurrence in Youngstown.

This state law would limit the executive’s authority.  While the federal law gives considerable flexibility to the president in applying sanctions, the Mass. Law does not.

The MA law undermines the “capacity of the President to speak for the Nation with one voice in dealing with other governments.”

The Court did discuss the fact that this decision was necessary for international relations, in part, because the EU and Japan had filed complaints with the WTO regarding this matter.

Again, the court supports broad presidential powers.

III.
International Law and International Economic Relationstc "International Law and International Economic Relations"
Introduction tc "Introduction " \l 2
Sources of international law have often been divided into "customary international law" norms, and "conventional" or "treaty" norms (treaties are sometimes called conventions). International economic law tends to focus on treaty law, since arguably there are very few substantive customary international law norms for economic behavior.

The Vienna Convention on the Law of Treaties, which some argue codifies customary international law, is particularly relevant in treaty law, especially, its treaty interpretation rules are very important.

The relationship of international treaties to domestic law varies from country to country and constitution to constitution.

International law does not have a strict "stare decisis" precedent system. Like many other legal systems in the world, courts or tribunals do not feel as strongly obligated to follow prior precedent as would be the case in common law systems. Nevertheless, precedent plays an important persuasive role.

Traditionally, international law was seen as involving only governments. The role of the individual under international law, both as a legal entity obligated to obey international law norms and as a legal entity benefited by international law norms (such as human rights rules), has been evolving. Now it is generally accepted that individuals do have a certain international legal status.

Sources of International Law tc "Sources of International Law " \l 2
Sources: Custom or Treaties tc "Sources\: Custom or Treaties " \l 3
Statute of the International Court of Justice tc "Statute of the International Court of Justice " \l 4
Article 38 tc "Article 38 " \l 5
(1)
The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply:

(a)
international conventions, whether general or particular establishing rules expressly recognized by the contesting states;

(b)
international custom, as evidence of a general practice accepted as law;

(c)
the general principles of law recognized by civilized nations;

(d)
subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of rules of law.

(2)
This provision shall not prejudice the power of the Court to decide a case ex aequo et bono, if the parties agree thereto.

Article 59 tc "Article 59 " \l 5
The decision of the Court has no binding force, except between the parties and in respect of that particular case.

Yet, it is generally recognized that rules or standards which effectively influence international action do not always fall within the categories enumerated in Article 38 of the statute of the International Court of Justice. The problem of recognizing the development of a new rule from the sources listen is often formidable.

Sources of international law can generally be divided into "customary" or "conventional." The latter term refers to treaties, which are often termed conventions. Customary international law is defined as rules of national behavior which can be ascertained from the practice of nations when such practice reveals that nations are acting under a sense of legal obligation . Unfortunately, customary international law norms are very often ambiguous and controverted. On many propositions of customary international law, scholars and practitioners disagree not only about their meaning but even about their existence. The traditional doctrines of establishing a norm of customary international law leave a great deal of room for such controversy.

Regarding Article 59, though strictly speaking the Court does not observe a doctrine of precedent, it nevertheless strives to maintain judicial consistency.

Customary Norms of International Law: What are They? tc "Customary Norms of International Law\: What are They? " \l 3
The practice necessary to create international law may be of comparatively short duration, but it must be general and consistent. A practice can be general even if it is not universally followed; there is no precise formula to indicate how widespread a practice must be, but it should reflect wide acceptance among the states particularly involved in the relevant activity. Failure of a significant number of important states to adopt a practice can prevent a principle from becoming general customary law though it might become particular customary law for the participating states. A principle of customary law is not binding on a state that declares its dissent from the principle during its development.

Vienna Convention on the Law of Treaties (pg. 256) tc "Vienna Convention on the Law of Treaties (pg. 256) " \l 3
Art. 26 Pacta Sunt Servanda tc "Art. 26 Pacta Sunt Servanda " \l 4
Every treaty in force is binding upon the parties to it and must be performed in good faith.

Art. 27 Internal Law and Observance of Treaties tc "Art. 27 Internal Law and Observance of Treaties " \l 4
A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is w/o prejudice to article 46.

Art. 31 General Rule of Interpretation tc "Art. 31 General Rule of Interpretation " \l 4
1.
A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.

2.
The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:

(a)
any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;

(b)
any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.

3.
There shall be taken into account, together with the context:

(a)
any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;

(b)
any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;

(c)
any relevant rules of international law applicable in the relations between the parties.

4.
A special meaning shall be given to a term if it is established that the parties so intended.

Art. 32 Supplementary Means of Interpretation tc "Art. 32 Supplementary Means of Interpretation " \l 4
Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31:

(a)
leaves the meaning ambiguous or obscure; or

(b)
leads to a result which is manifestly absurd or unreasonable.

Art. 33 Interpretation of Treaties Authenticated in Two or More Languages tc "Art. 33 Interpretation of Treaties Authenticated in Two or More Languages " \l 4
Art. 34 General Rule Regarding Third States tc "Art. 34 General Rule Regarding Third States " \l 4
A treaty does not create either obligations or rights for a third State without its consent.

Art. 46 Provisions of Internal Law Regarding Competence to Conclude Treaties tc "Art. 46 Provisions of Internal Law Regarding Competence to Conclude Treaties " \l 4
1.
A State may not invoke the fact that its consent to be bound by a treaty has been expressed in violation of a provision of its internal law regarding competence to conclude treaties as invalidating its consent unless that violation was manifest and concerned a rule of its internal law of fundamental importance.

2.
A violation is manifest if it would be objectively evident to any State conducting itself in the matter in accordance with normal practice and in good faith.

Art. 60 Termination or Suspension of the Operation of a Treaty as Consequence of Breach tc "Art. 60 Termination or Suspension of the Operation of a Treaty as Consequence of Breach " \l 4
Art. 62 Fundamental Change of Circumstances tc "Art. 62 Fundamental Change of Circumstances " \l 4
International Economic Law tc "International Economic Law " \l 2
A somewhat restrained definition of international economic law embraces trade, investment, services when they are involved in transactions that cross national borders, and those subjects that involve the establishment on national territory of economic activity of persons or firms originating from outside that territory.

There are two bifurcations of the subject of international economic law. One is the distinction between monetary and trade affairs. The other one is the distinction between international and domestic rules. However, domestic and international rules and legal institutions of economic affairs are inextricably intertwined  and it is really not possible to understand the real operation of either of these sets of rules in isolation from the other.

The emphasis in international economic law is on treaties. In relative significance, international customary law lags behind treaties in International Economic Law, though it fulfills some important functions (see pg. 270).

In the absence of bilateral and multilateral treaty obligations to the contrary, international law does not ordain economic equality between States nor between their subjects.

Sometimes it is claimed that the principle of non-discrimination, often termed the Most-Favored Nation obligation, is a norm of customary international law. In addition, in the international discourse of today there is often argument over whether there exists in international law some general obligation to assist developing countries in their efforts to make economic progress.

Economic Treaties tc "Economic Treaties " \l 3
The most important of these are the FCN (Friendship-Commerce-Navigation) treaties, the various treaties for the avoidance of multiple taxation, a long line of "commercial treaties" dealing with tariffs and customs matters (often superseded by modern multilateral agreements), and particular commercial treaties dealing with a specific product group (e.g. textiles or meat). More recently a number of bilateral treaties have been completed entitled "Economic Cooperation Agreements," often providing a loose framework for developing trade between market and nonmarket economies. In addition, a number of countries, including the U.S. have developed a program for negotiating bilateral investment treaties, called BITs. BITs focus on the problem of protecting their citizen investors who invest in foreign countries and also deal with some of the problems of the capital importing countries. Many bilateral treaties deal with taxation, and other more specialized subjects of economic regulation.

FCNs (Friendship-Commerce-Navigation Treaties) tc "FCNs (Friendship-Commerce-Navigation Treaties) " \l 4
The traditional FCN treaty is designed to establish an agreed framework within which mutually beneficial economic relations between two countries can take place, creating a basic accord governing day-to-day intercourse between them. It is bilateral, rather than multilateral. It's one of the most familiar in diplomatic relations. It sets forth the terms upon which trade and shipping are conducted, and governs the rights of individuals and firms from one State living, doing business, or owning property w/i the jurisdiction of the other State.

Today, greater emphasis is placed on the right of establishment and promotion of private foreign investment, as opposed to trade and shipping, which were the areas of greatest concern in negotiation of earlier FCN treaties. 

BITs (Bilateral Investment Treaties) tc "BITs (Bilateral Investment Treaties) " \l 4
One of the BIT's most important purposes was to counter the claim in the 1970s by developing countries that customary international law no longer required that expropriation be accompanied by prompt, adequate, and effective compensation, if indeed it ever had. The U.S. hoped to create a network of bilateral treaties embracing the prompt, adequate, and effective standard that would counter assertions that State practice no longer supported that standard.

A second purpose was to protect existing stocks of investment owned by U.S. nationals and companies in the territory of other States.

A third purpose was to depoliticize  investment disputes. The BITs were intended to establish legal remedies for investment disputes that would not necessitate the involvement of the investor's own government.

International Economic Organizations tc "International Economic Organizations " \l 3
OECD (Organization for Economic Cooperation and Development) tc "OECD (Organization for Economic Cooperation and Development) " \l 4
Its aims are to promote growth, full employment, trade "on a multilateral, nondiscriminatory basis" and financial stability. 24 countries are members. 

UNCTAD (United Nations Conference on Trade and Development) tc "UNCTAD (United Nations Conference on Trade and Development) " \l 4
Its aims are to promote trade in the interest of development, to formulate principles and policies concerning such trade, to initiate multilateral trade agreements, and to act as a center for harmonizing governmental policies affecting the area. As of 1993, it had 171 members, each of which had an equally weighted vote.

The Bretton Woods System and World Economic Relations tc "The Bretton Woods System and World Economic Relations " \l 3
The Bretton Woods System is comprised by the International Monetary Fund (IMF), the International Bank for Reconstruction and Development (IBRD—World Bank), and World Trade Organization (WTO).

The first two are power-oriented institutions, i.e., each member country's voting power is determined by its share of quota.

The WTO is a consensus institution (1 vote per country).

IMF (International Monetary Fund) tc "IMF (International Monetary Fund) " \l 4
The IMF was conceived to aid member countries with short-term balance of payments difficulties.

The organizational structure of the IMF is set out in its Articles of Agreement. The highest authority of the IMF is the Board of Governors, which consists of a Governor and Alternate Governor appointed by each member country. 

Members' quotas in the IMF determine their subscription to the Fund, their drawing rights on the Fund under both regular and special facilities, and their share of SDRs; and they are closely related to their voting power.

IBRD (International Bank for Reconstruction and Development: World Bank) tc "IBRD (International Bank for Reconstruction and Development\: World Bank) " \l 4
Its aims are to promote growth, trade and balance of trade equilibrium of its members, "by facilitating the investment of capital for productive purposes" with its own loans at conventional rates of interest and guarantees for foreign investors, and by providing technical assistance. 

Only those countries which are members of the IMF may join the World Bank.

IV.
The Legal Structure of the WTO/GATT Systemtc "The Legal Structure of the WTO/GATT System"
Introduction tc "Introduction " \l 2
Since 1947, the GATT was the principal international multilateral treaty for trade, although technically it was only in force "provisionally." In theory, the GATT did not establish an organization, although in practice GATT operated like one. The Uruguay Round results create a new and better defined international organization and treaty structure—a WTO—to carry forward GATT's work. 

The GATT is a treaty which deals almost entirely with trade in products. The Uruguay Round for the first time has produced a comparable treaty for trade in services and a new treaty dealing with intellectual property.

GATT 1947 provides an important "code" of rules applying to government actions which regulate international trade. The basic purpose of the GATT is constrain governments from imposing or continuing a variety of measures which restrain or distort international trade. Such measures include tariffs, quotas, internal taxes and regulations which discriminate against imports, subsidy and dumping practices, state trading, as well as customs procedures and a plethora of other "non-tariff measures" which discourage trade. 

The basic objective of the rules is to "liberalize trade" so that the market can work to achieve the policy goals outlined in chapter 1. 

The GATT has a number of exceptions, such as those for national security, health and morals, safeguards or escape clauses (for temporary restraint of imports), free trade agreements, and the like, plus a "waiver" power.

The WTO annex 1A incorporates a document entitled GATT 1994, which is essentially GATT 1947 as amended and changed through the Uruguay Round, along with all the ancillary agreements pertaining to GATT 1947, as modified.

GATT's Origins tc "GATT's Origins " \l 2
National leaders never intended for GATT to become the central international trade organization. The original idea was to create an ITO, and once the GATT was signed in 1947, the Havana conference in 1948 completed the draft charter of the ITO. However, the U.S. couldn't get congressional approval and, since the U.S. was the strongest post-WWII economy, failure by U.S. to sign ITO charter sounded the death knell for the ITO. Thus, the GATT became, by default, the central organization for coordinating national policies on international trade.

Before the Uruguay Round establishing the WTO, there was "GATT a la carte." There were several side agreements that only bound the signatories to each particular  one. This created confusion, as no one knew which countries were bound to which agreements and resulting consequences (e.g. reciprocity). The Uruguay Round changed this. Countries wanting to become WTO members had to agree to be bound by all agreements.

Another problem was the amendment process. Under GATT 1947 Art. XXX, all countries needed to agree to any amendment before it could become effective. This proved impossible to achieve.

Yet another problem was GATT 1947's grandfather provision, which allowed colonizing countries to keep preferential relationship with their former colonies (e.g. took exception with MFN provision of Art. I).

Countries became GATT contracting parties through Art. XXXIII—Accession, which allowed for sponsorship by territories controlling other territories. That's how former European colonies of Africa became contracting parties (e.g. Tanzania). Sponsorship was completely eliminated in the WTO.

China was original signatory of GATT, but when Taiwan was recognized as official Chinese government, it withdrew on behalf of China.

Cuba was original signatory of GATT and continues to be WTO member.

The World Trade Organization tc "The World Trade Organization " \l 2
The WTO is not an ITO. The ITO charter included 5 sizeable chapters filled with substantive rules concerning international economic behavior, plus a chapter with an elaborate set of institutional clauses. The WTO Charter by comparison, is a "mini-charter," relatively spare regarding institutional measures and containing no substantive rules, although large texts of such matter are included in Annexes. This overall structure of the WTO is itself significant. It suggests a spirit of flexibility, which allows for texts to be added or subtracted over time and for the evolution of institutions necessary for implementation of the rules.

The Structure of the WTO tc "The Structure of the WTO " \l 3
The WTO Charter is confined to institutional measures, but the charter explicitly outlines four important annexes which technically contain thousands of pages of substantive rules. 

The WTO charter is on page 3 of the Supplement. 

Annex 1 contains the "Multilateral Agreements," which comprise the bulk of the Uruguay Round results and which are all "mandatory," in the sense that these texts impose binding obligations on all members of the WTO.

Annex 1A consists of GATT 1994, which includes the revised General Agreement with new understandings, side agreements on 12 topics ranging from agriculture to preshipment inspection and the vast schedules of tariff concessions that make up the large bulk of pages in the official treaty text. 

Annex 1B consists of the General Agreement on Trade in Services (GATS), which also incorporates a series of schedules of concessions.

Annex 1C consists of the Agreement on Trade-Related Aspects of Intellectual Property (TRIPS).

Annex 2 has the dispute settlement rules (DSU), which are obligatory on all members, and which form (for the first time) a unitary dispute settlement mechanism covering all the agreements listed in Annex 1 (GATT), Annex 2 (GATS), and Annex 4 (TRIPS) (i.e., all but the TPRM procedures).

Annex 3 establishes the Trade Policy Review Mechanism (TPRM), by which the WTO will review the overall trade policies of each member on a periodic and regular basis, and report on those policies. 

Annex 4 contains the four agreements which are "optional," termed "plurilateral agreements." This is a slight departure from the single package ideal, but the agreements included tend to be either targeted to a few industrial countries, or to be more "hortatory" in nature without real legal impact. 

Legal Personality and Organizational Attributes tc "Legal Personality and Organizational Attributes " \l 3
Unlike GATT, the WTO Charter clearly establishes an international organization, endows it with legal personality, and supports it with the traditional treaty organizational clauses regarding "privileges and immunities," secretariat, director general, budgetary measures, and explicit authority to develop relations with other inter-government organizations and, important to some interests, non-government organizations.

Continuity with the GATT tc "Continuity with the GATT " \l 3
Except as otherwise provided, the WTO and the Multilateral Trade Agreements shall be guided by the decisions, procedures and customary practices followed by GATT 1947 (Art. XVI:1). The Secretariat of the GATT 1947 will generally become the WTO Secretariat.

Governing Structure tc "Governing Structure " \l 3
The governing structure of the WTO follows some of the GATT 1947 model, but departs from it substantially. At the top there is a "Ministerial Conference," which meets not less often than every 2 years. Next there is not one, but four Councils. The General Council has overall supervisory authority, including responsibility for carrying out many of the functions of the Ministerial Conference between Ministerial Conference sessions. Presumably, the General Council will meet at least as often as the GATT Council, which met monthly (with some exceptions). In addition, however, there is a Council for each of the Annex 1 agreements, thus, Council for Trade in Goods, Council for Trade in Services, and Council for Trade-Related Aspects of Intellectual Property Rights.

A Dispute Settlement Body (DSB) is established to supervise and implement the dispute settlement rules in Annex 2. The General Council is authorized to perform the DSB tasks.

Likewise there is a TPRM Body for the Trade Policy Review Mechanism.

Organization: Membership and Powers tc "Organization\: Membership and Powers " \l 2
Membership tc "Membership " \l 3
GATT  tc "GATT  " \l 4
There was basically two ways by which a country became a contracting party to the GATT (other than as an original signatory to the Protocol of Provisional Application. Article XXXIII specified the "normal" procedure for membership. This article required a decision of 2/3 majority of the existing contracting parties, and accession to GATT on terms "to be agreed between such government and the contracting parties." 

An important prerequisite to becoming a member through this procedure was the ticket of admission from the acceding country, which meant that the country wanting to become a member had to agree to trade and tariff commitments negotiated at the time of entry.

A second way by which countries became GATT members was through "sponsorship" under Article XXVI:5(c). This paragraph applies primarily to countries which have recently become independent and which, before independence, were ruled by a country which was a GATT member, and which had applied the GATT to the applicant territory.

WTO tc "WTO " \l 4
The WTO charter articles XI and XII state:

Article XI (Original Membership) tc "Article XI (Original Membership) " \l 5
1.
The Contracting parties to GATT 1947 as of the date of entry into force of this Agreement, and the EC, which accept this Agreement and the Multilateral Trade Agreements and for which Schedules of Concessions and Commitments are annexed to GATT 1994 and for which schedules of Specific Commitments are annexed to GATS shall become original Members of the WTO.

2.
The least developed countries recognized as such by the UN will only be required to undertake commitments and concessions to the extent consistent with their individual development, financial and trade needs or their administrative and institutional capabilities.

Article XII (Accession) tc "Article XII (Accession) " \l 5
1.
Any State or separate customs territory possessing full autonomy in the conduct of its external commercial relations and of the other matters provided for in this Agreement and the Multilateral Trade Agreements may accede to this Agreement, on terms to be agreed between it and the WTO. Such accession shall apply to this Agreement and the Multilateral Trade Agreements annexed thereto.

2.
Decisions on accession shall be taken by the Ministerial Conference. The Ministerial Conference shall approve the agreement on the terms of accession by a 2/3 majority of the Members of the WTO.

3.
Accession to a Plurilateral Trade Agreement shall be governed by the provisions of that Agreement.

It can be seen that some of the GATT concepts have been carried over, such as the "ticket of admission," and "independent customs territory" status. However, there is no sponsorship provision in the WTO charter.

Paragraph 1 is not very clear. Seems to be saying that a country wanting to become member may do so under terms it negotiates with WTO. Basically the procedure is as follows:

(1)
Country applies (submits memorandum on all aspects of its trade);

(2)
WTO sets up working party on X's accession;

(3)
Country negotiates bilaterally w/major trading partners;

(4)
WTO sends questions to applicant country

(5)
Country must submit a schedule of tariffs and concessions

(6)
WTO members vote

Decision Making in GATT and the WTO tc "Decision Making in GATT and the WTO " \l 3
GATT Article XXV called for one nation one vote, and decision by a majority of votes cast. This presented the problem of the scope of authority under this Article and whether the Contracting Parties had the power to make definitive interpretations of the General Agreement, binding on all members. 

The WTO Charter substantially changes all of this and contains an elaborate matrix of decision making procedures, with important constraints around them. Basically, there are 5 different techniques for making decisions or formulating new or amended rules of trade policy in the WTO Charter: decisions on various matters, "interpretations," waivers, amendments to the agreements, and finally, negotiation of new agreements (see chart on page 312-13).

Article X: Amendments tc "Article X\: Amendments " \l 4
Amendments to the WTO Charter and the Annex 1 Multilateral Trade Agreements may be proposed to the Ministerial Conference by members or Councils. If consensus cannot be reached, the approval of an amendment for submission to the members requires a 2/3 vote of the overall WTO membership. Generally amendments come into force on acceptance by 2/3 of the members. If it has been determined that the amendment will not affect member rights and obligations, it comes into force for all members at that time. Otherwise, amendments come into force only for those members accepting them, unless by a 3/4 vote of the overall WTO membership, it is decided that if a member does not accept the amendment it shall be free to withdraw or remain a member with permission of the Ministerial Conference.

Amendments to certain rules take effect only upon acceptance by all members: WTO decision making and amendment rules.

Overview of GATT tc "Overview of GATT " \l 2
Article I (General Most-Favored Nation Treatment) tc "Article I (General Most-Favored Nation Treatment) " \l 3
With respect to customs duties imposed by any country on any other member country any favor, advantage, privilege, or immunity granted by such a country to any product originating in any other country shall be accorded immediately and unconditionally to a like product originating in the territories of all other contracting parties.

Article II (Schedules of Concessions) tc "Article II (Schedules of Concessions) " \l 3
Once tariff concessions are agreed to in a particular set of negotiations these become tariff bindings which are set out in each Contracting Party's Tariff Schedule. By virtue of Article II of GATT, all Parties must adhere to these tariff bindings by not imposing customs duties in excess of those set forth in each country's tariff bindings schedule.

Article III (National Treatment on Internal Taxation and Regulation) tc "Article III (National Treatment on Internal Taxation and Regulation) " \l 3
MFN principle set out in Article I is designed to constrain discrimination by contracting parties among different foreign exporters (i.e., playing favorites among foreigners). Article III prohibits discrimination against foreigners and requires equal treatment as between domestic and foreign like products and directly competitive and substitutable products.

Article VI (Anti-Dumping and Countervailing Duties) tc "Article VI (Anti-Dumping and Countervailing Duties) " \l 3
This Article recognizes the right of Contracting Parties to take unilateral action when domestic industries are being materially injured because of unfair trade practices, specifically dumping or subsidization.

Dumping occurs typically where foreign producers sell goods in another country at prices below those which they would normally charge at home. Where this causes material injury, GATT allows Contracting parties to impose AD duties in the amount of the difference between export price and the home price.

Countervailing duties arise where foreign governments (as opposed to private producers) unfairly subsidize the production of foreign exports artificially advantaging them. 

Article XI (General Elimination of Quantitative Restrictions) tc "Article XI (General Elimination of Quantitative Restrictions) " \l 3
Prohibits the use of quotas or import or export licenses or other measures (e.g. labeling requirements, inspection fee, licensing requirements, environmental regulations, labor regulations, and other NTBs—see pg. 377-378 of text) on the importation and exportation of goods into or out of any Contracting Party.

Article XX (General Exceptions) tc "Article XX (General Exceptions) " \l 3
Public morals; human, animal or plant life or health; etc. 

Narrowly construed.

Article XI (Security Exceptions) tc "Article XI (Security Exceptions) " \l 3
National security

Article XXIII (Nullification or Impairment) 
If any contracting party should consider that any benefit accruing to it directly or indirectly under this agreement is being nullified or impaired or that the attainment of any objective of the Agreement is being impeded as the result of 

(a) the failure of another contracting party to carry out its obligations under this Agreement, or 

(b) the application by another contracting party of any measure, whether or not it conflicts with the provisions of this Agreement, or 
(c) the existence of any other situation,
the contracting party may…tc "Article XXIII (Nullification or Impairment) " \l 3
Article XXIV (Territorial Application—Frontier Traffic—Customs Unions and Free-Trade Areas tc "Article XXIV (Territorial Application—Frontier Traffic—Customs Unions and Free-Trade Areas " \l 3
Allows member countries to form Custom Unions and Free Trade Areas, provided certain requirements are met.

Article XXVIII (Modification of Schedules) tc "Article XXVIII (Modification of Schedules) " \l 3
Every three years any Contracting Party that has made a previous tariff concession can reopen these concessions with any other Contracting Parties that have substantial interest in the concession with a view towards modifying or withdrawing such concession.

Effect of the WTO/GATT Agreements on Domestic Law tc "Effect of the WTO/GATT Agreements on Domestic Law " \l 2
The General Agreement is an executive agreement entered into by the President of the U.S. Because Congress never explicitly approved it, qeustiosn have been raised from time to time as to whether the President had the authority to enter into it and as to its status in domestic U.S. law.

However, there is no U.S. state or federal court which has held the General Agreement not to be a binding international agreement for the U.S., and many cases have applied GATT rules.

In the Trade Act of 1974, Congress for the first time explicitly provided authority to appropriate funds to meet the U.S. obligation to contribute to the GATT budget.

UTOPIA: Accession Problem tc "UTOPIA\: Accession Problem " \l 2
Questions to ask to a developing country that wants to gain accession to the WTO:


Why are you not a member?


Had negotiations for your membership started under the old GATT?


If so, who made the negotiations?


Are you continuing the government policies of your country's former administration?


Please describe your country's economy:

- What products are you currently exporting?

- What are your major industries?

- What are your natural resources? Finite? In what position are you w/respect to your national resources as compared to the time when negotiations took place (i.e., do you have the same amount of natural resources you did then?)


Explain to official that WTO is based on export-led growth.


Tariffs are OK (depends on concessions country is willing to give).


What preferential agreements do you already have?


What is the political situation like?

It is probably not in the best interest of the country to impose unpopular measures that may threaten political stability of party in power (coup 'det at)

It may be preferable for country to slowly move toward WTO accession (slowly rewriting laws to bring them into compliance with GATT and slowly implementing them).


Explain that Utopia needs to work with lots of other WTO countries, especially in entering into bilateral agreements with its major trading partners.


Explain to Utopia official that there's move toward sustainable development and the preservation of natural resources. Country may be threatened by attack to its sovereignty over its natural resources.


Explain the advantages to enter WTO as an LDC.


Ask whether Utopia is a UN LDC.

Review of Differences between GATT and WTO:

	GATT
	WTO

	Agreement – contracting parties
	Institution – members 

	GATT a la carte
	Whole package deal (except Annex 4)

	Ad hoc DSM (no institutionalized rules)
	Dispute Settlement Mechanism

	Applies only to Goods
	Applies to goods, IP, and services

	Mandate – market access and non-discrimination
	Mandate – market access, non-discrimination and sustainable development?

	Sponsorship for Accession
	No-sponsorship for Accession

	No reviewing mechanism
	Trade Policy Review Mechanism


Dispute Settlement continued. 
	GATT
	WTO

	To get panel established – consensus based – in order to get a panel established, there had to be consensus
	To get panel established – reverse consensus - in order to prevent a panel from being established there needed to be consensus against it.  (no objections) – panels are almost automatically established

	Adoption – consensus (same logic as above) – losing party had to agree with decision * It was really a negotiation process, U.S. often delayed the adoption of decisions.  The purpose of the GATT was not to enter decisions but to come to agreements.  
	Adoption - Reverse consensus * Panel decisions automatically get adopted unless winning party doesn’t like it.  There was a transition from a negotiation approach to a rule approach.  This is a rule oriented system.  

	No appellate body to appeal decisions to 
	Appellate Body – a seven member body, 

	No retaliation 
	Retaliation – Art. 22 – Compensation and the Suspension of Concessions – if a country does not change their law after a decision by the panel, the DSB authorizes retaliation by the other party – after a reasonable period of time

	
	


V.
Dispute Settlement in the WTO/GATT System tc "Dispute Settlement in the WTO/GATT System " \l 2
Overview tc "Overview " \l 3
The General Agreement contains a multitude of provisions to resolve disputes. These provisions cover such varied subjects as customs valuation and invocation of the Escape Clause. Likewise, there are sprinkled throughout the General Agreement at least seven different provisions for compensatory withdrawal or suspension of concessions. In addition, Article XXV contains two provisions—one authorizing joint action by the Contracting Parties to facilitate the objectives of GATT and another authorizing waivers of GATT obligations—that may be used to resolve or defuse disputes.

While GATT dispute settlement takes many forms, Article XXIII is the principal provision through which disputes arising under the General Agreement are handled. It's important to note, however, that many disputes that are raised in GATT are resolved w/o proceeding to the formal procedures of Article XXIII.

Evolution of GATT Procedures tc "Evolution of GATT Procedures " \l 3
The General Agreement itself contains very little procedural framework for dispute settlement under Article XXIII. The GATT parties have had to improvise and develop the procedures through practice over the years.

Under the old GATT, the panel could not authorize retaliation. It could only recommend that the Contracting Parties recommend to the violating party to withdraw the violative measure.

Under the old GATT,  there had to be consensus for the formation of panels (including by country against whose practices the other party was complaining). 

Under the old GATT, panel reports had to be adopted by consensus (including the consensus of the party against whom the dispute was resolved).

The WTO Dispute Settlement Understanding (DSU) tc "The WTO Dispute Settlement Understanding (DSU) " \l 3
The Dispute Settlement Understanding is the first fully integrated text of GATT dispute settlement procedures. For the first time, the text and these procedures constitute treaty obligations (as opposed to "interpretations" or "understandings of practices"), and their use is mandatory.

Article III of the WTO Agreement provides that one of its principal functions is the administration of the Understanding on Rules and Procedures Governing the Settlement of Disputes. The DSU states that dispute settlement is a central element of the WTO/GATT system. The DSU sets forth a comprehensive statement of dispute settlement rules and, while it builds on the past practices, it makes several fundamental changes in the operation of the system. In the WTO, dispute settlement will be administered by a Dispute Settlement Body (DSB), which will effectively be the WTO General Council acting in a specialized role. The DSU will regulate dispute settlement under all covered Multilateral Trade Agreements, although under some agreements special rules and procedures will be applicable. 

The key stages in a WTO/GATT dispute settlement proceeding are as follows: 

(1)
The parties must attempt to resolve their differences through consultations.

(2)
If that fails, the parties may avail themselves of GATT's conciliation or mediation services.

(3)
In the alternative, if consultation fails, a panel may be established to hear the dispute.

(4)
The panel members are selected.

(5)
The panel's terms of reference are set (i.e., the decisions expected of the panel are specified).  The TORs can be very important. Whatever Panel decides and discusses must be circumscribed to the TOR. If TOR is too narrow and certain provisions are not included, Panel may construe omission as not having been raised. Thus, countries will be precluded from raising the issue/provision not invoked in the TOR. Parties must agree to the TOR or the Director-General will determine TOR. The standard TOR provides "to examine, in the light of the relevant provisions in [name of covered agreement(s) cited by the parties], the matter referred to the DSB by [country] in document DS/. . .  and to make such findings as will assist the DSB in making the recommendations or in giving the rulings provided for in that/those agreement(s)." 

(6)
The panel hears the disputing and other interested parties and issues its report. The panel's universe is not confined to what the countries have presented to it. A panel can base its decision on anything and everything (e.g. expert review, group advice, etc.). Hearings and oral argument are conducted behind closed doors. After hearing and arguments, the panel will issue an interim panel report (confidential) after which the's an interim panel review. Then, the panel renders its decision.

(7)
The report is considered for adoption by the DSB (i.e. the General Council) by a procedure that assumes adoption unless there is a consensus against adoption (reverse consensus).

(8)
New under the DSU is the possibility of an appeal by any party to the dispute to the Appellate Body and the adoption of its report, again by reverse consensus. The Appellate Body may (i) modify, (ii) reverse, or (iii) affirm. However, there's no such thing as remanding. The Appellate Body is limited to issues of law and not of fact. 

(9)
Assuming that either the panel report or the appellate report is adopted, the implementation of its recommendations is monitored.

(10)
If the recommendations are not implemented, the possibility of authorizing withdrawal of concessions is considered. The DSU explicitly provides that withdrawal of a nonconforming measure is preferred to compensation or suspension of concessions. Art. 22.1. Compensation and suspensions of concessions are viewed as "temporary measures" to be used when a report is not implemented in a reasonable time.

The Law of Article XXIII tc "The Law of Article XXIII " \l 2
GATT Article XXIII is the basic dispute settlement provision of the WTO/GATT system. Article XXIII is expressly incorporated by the various WTO agreements as the standard for dispute settlement or a provision very similar to the wording of Article XXIII is contained in the agreement. 

In order to initiate an action, the country must invoke Article XXIII (nullification or impairment) under GATT 1947. But if there's conflict between Article XXIII and DSU, the DSU will supersede Article XXIII.

The Structure of Article XXIII tc "The Structure of Article XXIII " \l 3
In order to prevail under the terms of Article XXIII, a complainant must show that either

(i)
benefits accruing to it under the General Agreement are being nullified or impaired; or

(ii)
the attainment of an objective of the General Agreement is being impeded.

NOTE: Since GATT disputes have virtually always turned on whether benefits have been nullified or impaired, with the result that the meaning of the second quoted phrase is unclear.

In addition, the complainant must show that such nullification or impairment (or impedance of objective) is a result of:

(a)
a breach of obligation by the respondent contracting party;

(b)
the application of any measure by the respondent contracting party, whether it conflicts with the General Agreement or not (i.e., there has been no breach but your rights have nevertheless been impaired or nullified, e.g., production subsidies are allowed, yet the rights of a party may be impaired b/c tariff concessions granted to it is not benefiting complainant as it did w/o the subsidy); or

(c)
the existence of any other situation (this one has never been raised).

The best strategy is to argue XXIII(a) and then XXIII(b) in the alternative. Ignore the procedures of Article XXIII:2 because they have been amended under the DSU.

DSU (Annex II) has created a higher threshold for XXIII(b) non-violation (See Article 26 of DSU). It basically says that if country is bringing action under XXIII(b), country needs to have more detailed justification of action and there is less pressure on respondent to withdraw alleged impairing measures. [Prof. Ala'i said not to worry about XXIII(c) and DSU Article 26(c).]

Violations of the General Agreement (Violation Cases) tc "Violations of the General Agreement (Violation Cases) " \l 3
Nullification or Impairment tc "Nullification or Impairment " \l 4
United States—Taxes on Petroleum and Certain Imported Substances – the objective of GATT is protect the competitive relations between and among the Contracting Parties; therefore, actual trade impact is irrelevant

tc "United States—Taxes on Petroleum and Certain Imported Substances " \l 5
This is a violation case under the old GATT. Panel report was adopted (means all contracting parties, including U.S.—losing party—agreed to the adoption) (Prof. said this probably means decision has no teeth).

Facts: The Superfund Act imposed a tax of 8.2 cents per barrel on domestic crude oil and a tax of 11.7 cents per barrel for petroleum products entered into the U.S. for consumption, use or warehousing. Canada, EC, and Mexico brought case alleging violation of Article III.2 (National Treatment Provision). The U.S. conceded that there was a violation, but argued that the differential was so minimal that it didn't amount to nullification or impairment. U.S. also argued that the differential had no trade impact, as import volume had increased after differential was imposed. The U.S. argued that the presumption of nullification and impairment for violation of Article III.2 was rebuttable. 

Held: Panel held against the U.S.

Rationale: Panel came close to saying that presumption of nullification and impairment for violation of Article III:2 was irrebuttable, but it didn't quite say so. Panel emphasized that GATT didn't care about trade impact, compensation, or damages. GATT is about withdrawal of violating measures to protect the competitive relations between and among the Contracting Parties.

Prof.: See DSU Article III:8. Prima facie case of nullification or impairment is very hard to rebut. Even if there had never been tariff commitments under Article II, the National Treatment Principle of Article III is independent.

Burden of Proof tc "Burden of Proof " \l 4
The initial burden of proof is, of course, always on the complaining party in a WTO/GATT proceeding. But what about the situation where the respondent claims that an exception excuses its violation. Must the complainant negate the applicability of the exemption?  A party invoking the exception has the burden of proving the exception
Japan—Restrictions on Imports of Certain Agricultural Products -- a party invoking the exception has the burden of proving the exception and the applicability of the exceptions are construed narrowly.  

tc "Japan—Restrictions on Imports of Certain Agricultural Products " \l 5
The U.S. complained about Japanese quotas on agricultural products, in violation of Article XI.  Quotas are prohibited under GATT Article XI. However, there are some exceptions (e.g. temporary quotas in times of shortage or other crises, etc.). Japan argued that it fell under exception in Article XI:2(c) 

Held: Panel held that Japan had not met its burden of proof establishing that its measure fell w/i Article XI:2(c).

Rationale: The import restrictions maintained by Japan had been in place for decades and there was, therefore, no previous representative period free of restrictions in which the shares of imports and domestic supplies could reasonably be assumed to resemble those which would prevail today.  In other words, cannot determine if the restrictions fit narrowly tailored exception because there is nothing to compare the present state of the law with.   More importantly, a contracting party invoking an exception has the burden of demonstrating that the requirements of the exception have been fulfilled.  Exceptions are always construed very narrowly.

Prof.: Japan lost case because it has always had quotas on its agricultural products and therefore there's no prior representative period as required by last paragraph of Article XI:2(c)(i). The case is in the text to show that it's very hard to fit w/i an exception.

Thailand—Restrictions on Importation of and Internal Taxes on Cigarettes – Article XX(b), public health exception may be used if there is not alternative measure consistent with GATT

tc "Thailand—Restrictions on Importation of and Internal Taxes on Cigarettes " \l 4
Thailand claimed that certain import tax measures that violated the national treatment provision of GATT Article III could be justified under the public health exception of Article XX(b), which permits nondiscriminatory measures "necessary to protect human health. 

Held: The panel concluded that the Thai measures "could be considered 'necessary' in terms of Article XX(b) only if there were no alternative measure consistent with GATT, or less inconsistent with it, which Thailand could reasonably be expected to employ to achieve its health policy objectives. Thailand could've achieved its health goal of reducing cigarette consumption by measures that did not favor domestically produced cigarettes over imported ones, it rejected the Thai argument. 

Prof.: "Necessary" should be interpreted as least GATT inconsistent measure. Panel said Thailand could've instituted labeling requirements, which would've been less inconsistent with GATT.  Prof. said no one has ever won under Article XX(b) b/c of the narrow interpretation of the word "necessary."

Nonviolation Nullification or Impairment 
tc "Nonviolation Nullification or Impairment " \l 3
The vast majority of GATT dispute settlement panel decisions have involved alleged violations of the General Agreement, but from the very early years of GATT, there have been occasional cases claiming nullification or impairment of benefits arising out of actions that are not claimed to be GATT violations. 

EEC—Payments and Subsidies Paid to Processors and Producers of Oilseeds and Related Animal-Feed Proteins – set a higher threshold for non-violation standards and look at the expectations of the parties at the times of the trade concession

tc "EEC—Payments and Subsidies Paid to Processors and Producers of Oilseeds and Related Animal-Feed Proteins " \l 4
In 1962, the EU made duty-free tariff bindings on certain oilseeds, which continue in effect. Subsequent to this binding, the EU adopted agricultural support programs. U.S. claimed that these subsidies created an "incentive to produce oilseeds in the EU that impaired benefits the U.S. could reasonably expect to accrue to it under the tariff concessions for oilseeds. EU argued that it is not legitimate to expect the absence of production subsidies even after the grant of a tariff concession b/c Articles III:8(b) and XVI:1 explicitly recognize the right of contracting parties to grant production subsidies. This right would be effectively eliminated if its exercise were assumed to impair tariff concessions.

Held: Panel held for the U.S. and decided that the U.S.' expectation of competitive relations with the EC regarding oilseeds should be measured from 1962, when the parties negotiated the oilseeds binding. The Panel found that benefits accruing to the U.S. under Article II of the General Agreement in respect of the $0 tariff bindings for oil seeds in the Community Schedule of Concessions were impaired as a result of subsidy schemes which operate to protect Community producers of oilseeds completely from the movement of prices of imports and thereby prevent the oilseeds tariff concessions from having any impact on the competitive relationship between domestic and imported oilseeds. The Panel couldn't ask EC to withdraw the subsidy b/c it was a valid and legitimate GATT-consistent subsidy. Therefore, it simply told U.S. to request authorization from the contracting parties to suspend the application of concessions or other obligations to EC under the General Agreement.

Prof. Thought that the U.S.' expectation in 1962 couldn't have been the same as when it brought the case. In 1962 the U.S. was dealing with a much smaller European market. But there's this general principle that GATT prefers tariffs to subsidies and other non-tariff barriers.

Standards of Review – antidumping tc "Standards of Review " \l 3
The issue of the appropriate standard of review arises when the Panel must review a national statute or administrative action where the issue is whether a specified standard contained in the GATT rules has been met, i.e., how much deference should a panel give to the decision of a national antidumping authority that the facts presented demonstrate material injury to domestic industry? How much deference should be given to a national health authority's decision to adopt a national safety standard that is stricter than an existing internationally accepted standard, where the national authority argues that its standard is justified by some scientific principles? In each of these cases, the basic question is whether the Panel may (or should) reassess the facts presented to the national decisionmaker to determine if the panel agrees that they meet the GATT rule.

This issue is dealt with in the antidumping code, which provides that if the establishment of the facts by the national antidumpting authority was proper and the evaluation was unbiased and objective, even though the panel might have reached a different conclusion, the evaluation shall not be overturned. The panel shall interpret the relevant provisions in accordance with customary rules of interpretation of public international law. Where there's more than one permissible interpretation, the panel shall find the authorities' measure  to be in conformity with the Agreement if it rests upon one of those permissible interpretations.

Remedies and Sanctions tc "Remedies and Sanctions " \l 3
Remedies tc "Remedies " \l 4
The normal practice of panels is to propose that the Contracting Parties recommend that any violation of an agreement be terminated. As noted earlier, the DSU specifies that this is the preferred result. The following case raises issues as to whether broader relief would be appropriate.

Norway—Procurement of Toll Collection Equipment for the city of Trondheim tc "Norway—Procurement of Toll Collection Equipment for the city of Trondheim " \l 5
The Panel found that Norway had clearly violated the Procurement Code because the City of Trondheim had not instituted an open bidding procedure in respect of its procurement of certain highway toll collection equipment. The issue now is the appropriate remedy for the violation. The U.S. was not seeking compensation. Thus, the panel was at a loss as to what the U.S. wanted. All of the acts of noncompliance had taken place in the past.

Held: The Panel recommended that the Committee on Procurement recommend that in the future Norway follow measures consistent with its obligation under the GATT Procurement Code.

Prof. The point of this case is that GATT is not too concerned with remedies.

Sanctions tc "Sanctions " \l 4
The Article XXIII sanction—suspension of concessions—has only been utilized once in GATT's history and that occasion was in the 1950s. The DSU, by providing a more automatic system of authorizing suspension of concessions, will probably lead to more frequent use of such "retaliatory" actions.

Note that the DSU, though limits suspensions to those that have invoked the dispute settlement system (Art. 22.2) and provides that the level of suspension "shall be equivalent to the level of the nullification or impairment." (Art. 22.4).

VI.
Tariffs, Quotas, and Nontariff Barrierstc "Tariffs, Quotas, and Nontariff Barriers"
Introduction tc "Introduction " \l 2
The tariff is a tax imposed at the border on imported goods. Generally there are three types of tariffs:

An ad valorem tariff is a tax set as a percentage of the value of the imported goods. Thus, if a product valued at $100 were subject to a 10% ad valorem tariff, $10.00 would be due upon importation.

A specific tariff is a flat charge per unit or quantity of goods, such as $1.00 per ton.

A mixed tariff combines these two concepts, such as 5 cents per pound plus 10% of value.

A tariff quota provides a different tariff rate depending upon the amount already imported into a country. For instance, a tariff quota might provide that the first 1,000,000 tons of an imported product would be subject to a tariff of 10% with all additional imports subject to a 20% tariff.

Who determines the value for purposes of ad valorem tariffs? See Art. VII and Ad Note VII plus the Customs Valuation Code (Item 10 in Supplement, page 198). Determination of value is important because it affects the amount of ad valorem tariff that will be imposed. Key concept is that value should be actual value, as determined by Article VII and Note Ad plus Code. Domestic prices of importing country not determinative.

In order to apply tariffs, a nation needs a complex set of regulations, including a detailed list of goods indicating the tariff for each product. Each country's harmonized tariff schedule varies according to how the country decides to classify and sub classify its goods. What's really important is that tariff rates depend on country of origin. Therefore it becomes critical to look at the Agreement on Rules of Origin (see Article IX and Agreement on Rules of Origin on Supplement, page, 235), to prevent abuse by a company first exporting to country with preferential rate and from there to other countries.

The key test is the "substantial transformation" test and it's the law in the U.S. as well. For example, if all components are manufactured in South Korea and then just assembled in Mexico before being shipped to the U.S. (To take advantage of NAFTA), the good will be deemed to have originated in South Korea, and not Mexico unless it meets the substantial transformation test. 
Superior Wire v. U.S.  -- Application of Origin Rules: substantial transformation test tc "Superior Wire v. U.S. (Application of Origin Rules) " \l 3
Superior began importing wire rod from Spain into Canada in 1984 following the imposition of preliminary AD and CVD duties on wire rod imported from Spain into the U.S. In a newly established wire drawing facility in Canada, Superior drew the wire rod before shipping the wire to its wire mesh operation in Michigan. It claimed Canada as the country of origin instead of Spain.

Held: The Court viewed the transformation from wire rod to wire to be minor rather than substantial. Accordingly, the country of origin of the wire must be considered Spain rather than Canada.

Rationale: Many factors need to be taken into account to determine whether a good has gone through "substantial transformation". Classification in Customs Schedule of concessions is not determinative. Other factors to be considered are value added, extent of local sourcing, etc.

Prof.: Problem is exacerbated because in today's society several goods are composed of many parts, each of which may come from different parts of the world.

While tariffs are the most common import restraint, the quota or quantitative restriction is the most prominent of the plethora of nontariff barriers (NTBs) through which countries can restrain imports. A quota specifies the quantity of a particular good that a country will allow to be imported during a specified time period. The quota may be global in the sense that it expresses the total amount that can be imported from all sources; or it may be divided into country quotas that specify import limits on goods from specific countries (e.g. 1,000 widgets each year from Japan, 500 from Taiwan, etc.)

A subsidy can be used as a protective device if it is granted for the domestic production of goods, so that such goods can be priced lower in the domestic market than the comparable imported goods. Consequently, in contrast to tariffs and quotas, which result in higher prices, subsidies lead to lower prices, thereby favoring the consumer (at the expense of the t/p, of course). If sufficiently subsidized, domestic goods might be sold at a price so low as to drive all imports out of the domestic market.

The GATT approach to these four basic protective devices differs considerably. Basically, GATT prefers the tariff, as do international economists generally. Tariffs, it is argued, are more visible, capture for the government much of the "monopoly profit" which they create, do not need licensing to administer, do not require government funds (in contrast to a subsidy), and give only a limited amount of protection, so that if a foreign-based industry if efficient enough, it will still be able to export to the tariff-imposing country. Tariff reduction is also easier to negotiate. In comparison, quotas are thought to entail the risk of government corruption in the licensing process. They also tend to conceal from the public the degree and cost of the protection being afforded domestic producers. Moreover, the extra profits generally go to the foreign seller instead of the government.

While many GATT provisions are designed to prevent the use of NTBs for protective reasons, tariffs are permitted. On the other hand, GATT flatly prohibit the use of quotas (with certain specified exceptions).as to the use of subsidies or state trading for restraining imports, certain GATT rules attempt to regulate these devices.

Beyond the basic four protective devices discussed above, there is a large number of other NTBs. While there are hundreds of distinct NTBs, many of them can be cataloged under one of a dozen or so general headings: customs valuation, import licensing rules, subsidies, investment performance requirements, rules restricting government procurement to domestic producers, compatibility standards, quality standards, health and safety regulations, labeling laws, inspection and testing requirements, and lack of intellectual property protection. A lot of these regulations, law, etc., that are considered NTBs, are really a matter of domestic governance (they're not thought of in terms of NTBs when countries pass these regulations).

The Obligation to Limit Tariffs tc "The Obligation to Limit Tariffs " \l 2
The central obligation of the GATT is that in Article II, which requires nations to limit their tariffs on particular goods to a specified maximum. The current GATT tariff commitments or "bindings" are the result of 8 major rounds of negotiation. 

Each contracting party's schedule is different. For products that are not on its GATT schedule, a country may charge any tariff it pleases. For products that are listed on the GATT schedule, it may charge a tariff below the GATT maximum, if it so desires. If it charges a tariff in excess of the GATT maximum, however, it is violating its GATT obligations, unless a GATT exception applies, such as Article VI (antidumping and CVDs) or Article XIX (the Escape Clause).

The group of obligations in the General Agreement which relate more directly to the tariff bindings and are generally limited to goods that are listed on the GATT tariff schedule, include the following:

(1)
The Tariff maximum or ceiling, as expressed in the schedule (see Article II:1 which obligates treatment no less favorable than that specified in the schedule).

(2)
Other provisions of Article II designed to protect the value of the concession from encroachment by other governmental measures, such as "other charges," new methods of valuing goods, reclassification of goods (see Article II:3: and 5) and currency revaluations (Article II:6).

(3)
Limits on the protection against imports of a particular product which can be afforded by the use of an import monopoly (Article II:4).

(4)
A GATT interpretation that new subsidies granted on products covered in a nation's schedule, after the schedule has been negotiated, shall be considered a "prima facie nullification" for purposes of complaints under Article XXIII.

It should be noted that GATT obligations refer to goods which are the products of territories of other contracting parties. Thus if A and B are GATT parties and C is not, a  company in A cannot buy products from C, ship them to B, and demand GATT schedule treatment so long as the goods retain their C origin – no circumvention.  
GATT Rules on Quotas and NTBs tc "GATT Rules on Quotas and NTBs " \l 2
Article XI of the GATT provides for the general elimination of quantitative restrictions (QRs). It is applicable to QRs on all of a country's trade with the other Contracting Parties, not merely to tariff concessions bound under GATT.

There are, however, a number of exceptions to the general requirement to eliminate QRs. They may be used, in a nondiscriminatory way, to restrict imports of agricultural and fishery products but only when internal limitations are placed on the production or distribution of like products and when certain other conditions are observed

QRs are also permitted when necessary to safeguard a country's foreign exchange reserves. Also, the GATT recognizes special trade problems of developing countries by providing that countries in the early stages of development may impose restrictions for balance of payments reasons and take certain other restrictive actions on a temporary basis to meet the special problems of their development programs. [in recognition of the infant industry theory] Other exceptions relate for example to national security, and public health and morals.

Article XI:2 allows the use of export prohibitions or restrictions necessary to prevent shortages, import and export prohibitions or restrictions necessary to apply marketing standards, and import restrictions on agricultural products when necessary to enforce certain government agricultural programs. These exceptions have been very strictly construed.

Article XI is commonly described as GATT's quota prohibition, but it is far broader than that. The broad sweep of this provision underscores the basic philosophy of the GATT in respect of import restraints. Such restraints are to be in the form of tariffs, and maximum tariff levels are to be negotiated by the contracting parties. Article XI bans all other forms of import restraints, and once imported goods are admitted to a country, Article III generally prohibits the application to them of discriminatory internal taxes or other regulatory measures.

Japan—Trade in Semi-Conductors – VRA which delayed export licenses can be a violation of XI(1) [QR], illustrating the broad scope of XI(1) 
tc "Japan—Trade in Semi-Conductors " \l 3
In the mid-1980s there was considerable friction between the U.S. and Japan over trade in semi-conductors, which resulted in the initiation of anti-dumping (AD) investigations and a §301 investigation of Japanese exports of semi-conductors. Finally, the U.S. and Japan formally concluded an Arrangement concerning trade in semi-conductor products. Under the arrangement, the U.S. unfair trade investigations were suspended in return for Japanese commitments to expand foreign access to the Japanese semi-conductor market and to prevent dumping. Basically, Japan agreed to:

(1)
request its semi-conductor industry not to dump;

(2)
ask for industry's cost data;

(3)
monitor cost of exports of semi-conductors to U.S. and other countries;

(4)
request quarterly supply and demand forecasts.

The EEC brought case against Japan alleging that above measures by the Japanese government resulted in delays in the issuing of export licenses. The EEC considered that these delays constituted restrictions on exportation made effective through export licenses within the meaning of Article XI:1. Japanese argued that the measures complained of were not restrictions within the meaning of Article XI:1 because they were not legally binding or mandatory. Plus, dumping was prohibited by GATT and Japan said it was merely ensuring that its industry didn't dump.

Held: Panel found in favor of EEC and held that Japanese measures pursuant to its VRA with the U.S. constituted NTBs under Article XI.

Rationale: The wording of Article XI:1 is comprehensive. It applies to all measures instituted or maintained by a contracting party prohibiting or restricting the importation, exportation or sale for export of products other than measures that take the form of duties, taxes or other charges. And it doesn't refer only to laws or regulations that are legally binding, but more broadly to measures, irrespective of their legal status. Moreover, the panel noted that the practice of administrative guidance played an important role in the enforcement of the Japanese supply restrictions; that this practice was a traditional tool of Japanese government policy based on consensus and peer pressure; and that administrative guidance in the special circumstances prevailing in Japan could therefore be regarded as a governmental measure enforcing supply restrictions. 

I. Quotas – Article XXI (11) 
a. Art. 11(1) of the GATT – general elimination of quantitative restrictions 

i. No prohibitions or restrictions other than duties, taxes, or other charges…i.e. NTB (other measures) 

ii. Very liberally and broadly worded 

iii. When this Article is invoked look at any other agreement that may give more specific guidance 
iv. Article XI(1)

1. No prohibition or restriction other than duties, taxes, or other charges, whether made effective through quotas, import or export licenses or other measures, shall be instituted or maintained by any contracting party on the importation of any product of the territory of any other contracting party or on the exportation or sale for export of any product destined for the territory of any other contracting party 

v. Broad language of this article prohibits NTB except tariffs 

vi. The question is how broad is the scope of Art 11 prohibition 

b. Most highly litigated issue in GATT

c. WTO about the creation of an Administrative state that regulates trade in a transparent and just manner 

d. Any regulation should conceivably be a NTB so look more specifically at agreements that could be NTB

i. Agreement rules of original 

ii. Investment requirements

iii. Technical barriers to trade

iv. Valuation code

v. Subsidiaries 

vi. Antidumping code and agreement on safeguards

vii. Import licensing agreement 

viii. TRIM

ix. SPS

x. Intellectual property agreement

e. Art 3 NT and Art 1 is MFN principles may be superseded by the broad language of Art. 11 

f. There are general exceptions to Art 11 obligations – Art 20, health and safety, national security 

g. Japan – Trade in Semi-Conductors (GATT Panel Report, 1988) contention 

i. EU complaining against Japan

ii. Japan asking their own companies not to dump 

iii. Measure: 

1. request not to dump

2. ask for cost data

3. monitor cost of exports

4. guaranty supply demand forecasts

iv. violation: Article 11.1 – delay in export licenses, up to 3 months of delay

v. Panel – measures include “administrative guidance”  , 3 months is too long, Japan in violation 

vi. What is going on: Japan and USA got together to price fix in Europe, but Europeans want to be dumped on because Europe does not produce semiconductors 

vii. The dumper cannot arguing dumping the dumpee only can raise violation 

1. Japan had raised the Article 6 defense 

viii. Case all about punishing the USA  

ix. That the Japanese law was not legally binding does not matter. 

x. This case also important as it involved voluntary export restraints 

h. Other cases in this area

i. India – Qualitative Restrictions, et. (1999) p  393

ii. Canada case p 393, Art 11 speaks to restriction on importations only

i. Contrast Art 3 (national treatment on internal taxation and regulation) with Art 11

j. Also consider the GATT – Agreement on Import Licensing Procedures

i. Designed so that such procedure would no be a NTB in themselves 

k. EC treaty is even more broadly worded 

l. Export taxes and fees (allowed)

i. In contrast, there is no GATT obligation against the use of export taxes or fees and the exception to the GATT obligations restraining use of export restrictions are quite broad 

ii. Exception for critical shortages, etc. Art 11 and Art 20 – government stabilization plan & short supply

iii. Remember that Art 11 does not ban export taxes and fees – why are these allowed…because it is visible?

iv. USA  - constitution prohibits export taxes but there are some restrictions under the Export Administration Act


1. national security, foreign policy, or short supply

II. Exceptions to GATT Article XI 

a. Art. 11(2) see list 

i. Relieve critical shortages

ii. Commodity standards

iii. Government agriculture programs

b. Art. 12 and 18

i. May use quotas for certain balance of payment problems 

c. Agricultural Products

i. Prior the Uruguay Round, GATT member were generally unrestricted and unenforced  in this area

ii. After Uruguay Round WTO members were to trade their nontariff barriers to tariffs 

iii. And to lower subsidies where allowed income support for farmers but no distortion of trade flows

iv.  WTO generally bans export subsidies but subject to the Agreement on Agriculture

v. For many countries their basic food supplies are matters of national security 

vi. Further those who want less regulations say agricultural subsidies serve multiple purposes – environmental, rural preservation, and development 

d. Clothing and Textile Products

i. Given special attention in the GATT

ii. Historical specific agreement regarding cotton textiles, eg LTA or Long Term Agreement Regarding Trade in Cotton Textiles 

1. then the Multifiber Arrangement (MFA) in 1974 and 

2. WTO Agreement on Textiles and Clothing (ATC)

iii. Generally it calls for staggered integration of normal GATT rules to textiles 

VII
Most-Favored Nation Clausetc "Non-Discrimination and the Most-Favored Nation Clause"
The Most Favored Nation Obligation in GATT tc "The Most Favored Nation Obligation in GATT " \l 2
Introduction tc "Introduction " \l 3
The GATT MFN article is a fundamental and central obligation of international trade policy, but it is not w/o interpretive problems. The most difficult issues concern the scope of the clause's coverage. In the first instance, the clause applies to customs duties and any other import or export charges, the methods of levying them, all rules and formalities in connection with importation or exportation, and internal taxation and sales regulations. Second, the clause requires that any advantage granted in respect of these matters in respect of one product must be granted unconditionally to the like product from other parties.

Many other provisions of the GATT have nondiscrimination requirements similar to Article I. Thus, the fact that an action taken by a contracting party does not fall w/i the scope of Article I, does not mean that discrimination will be permitted.

There are, however, provisions of the GATT that authorize general nonobservance of Article I, such as the customs union and free trade area exception of Article XXIV, and GATT practices that do likewise, such as the authorization of discrimination in tariff matters in favor of developing countries.

The Scope of the MFN Obligation tc "The Scope of the MFN Obligation " \l 3
The Concept of Like Product tc "The Concept of Like Product " \l 4
Japan—Tariff on Import of Spruce-Pine-IFR (SPF) Dimension Lumber  -- party challenge the tariff classification scheme has the burden of proof, classifying lumber on basis of scientific genera not like products per Article I 

tc "Japan—Tariff on Import of Spruce-Pine-IFR (SPF) Dimension Lumber " \l 5
Japan imposed tariffs based on the type of tree from which the lumber came, imposing a $0 tariff on lumber from certain trees and an 8% tariff on lumber from other trees. Canadian lumber under Japanese classification was subject to the 8% tariff. Canada complained that its lumber was not receiving MFN treatment because it was the same as other "dimension lumber" that was subject to $0 tariff under Japanese classification. Japan argued that they did not have a "dimension lumber" classification in their Harmonized Schedule of Tariffs.

Held: Panel held that there was no violation of the MFN clause by Japan.

Rationale: Contracting parties have wide discretion in the structure of their national tariffs and the classification of goods, and in some cases, this may lead to abuse. A contracting parties claiming to be prejudiced by such practice bears the burden of establishing that such tariff arrangement has been diverted from its normal purpose so as to become a means of discrimination in international trade. The Japanese tariff was determined exclusively on the basis of a distinction established between certain biological genera or species. Dimension lumber was therefore not identified as a particular category in the framework of the Japanese tariff classification. Since classification is based on importing country's categories and Japanese did not recognize dimension country as a category, reliance by Canada on the  concept of dimension lumber was not an appropriate basis for establishing likeness of products under Article I:1 of the General Agreement.

Spain -- Tariff Treatment of Unroasted Coffee  -- classification based on geographical and cultivation method was not legitimate – and coffee is sold in blends and end product is only used for one type of use – drinking. 

tc "Spain—Tariff Treatment of Unroasted Coffee " \l 5
Brazil complained about Spain's subclassification of unroasted non-decaffeinated coffee into 5 headings with different tariffs, three with a 7% duty and 2 with $0 duty. Spanish coffee was not bound under Article II.

Held: Panel found that Spain's classification based on geographical and cultivation method was not legitimate. Unroasted non-decaffeinated coffee beans should be considered as like products.

Rationale: Unroasted coffee is mainly, if not exclusively, sold in the form of blends, combining various types of coffee, and that coffee in its end use is universally regarded as a well defined and single product intended for drinking.

Prof.: MFN encourages negotiations of narrower classifications of goods in order to limit the benefit of a tariff binding to nation with whom it's negotiating, preventing "free-ride" benefits to third parties.

Treatment by Germany of Imports of Sardines (non violation case) – in considering trade expectations, look that the expectations at the time of initial trade negotiations

 tc "Treatment by Germany of Imports of Sardines (non violation case) " \l 5
In 1951 Germany began imposing an import duty of 14% on a type of sardine, 20% tariff on another type, and 25% on yet another type. Panel noted that history of negotiations showed that parties didn't consider them to be like products. Panel then considered whether, in the absence of violation of the Article I MFN clause, Norway's anticipated benefits under the GATT had been nullified or impaired. Impairment would exist if the action of the German government at the time it negotiated for tariff reductions on the different sardines could not reasonably have been anticipated by the Norwegian government. 

Held: Panel concluded that Norway had reason to assume, during the negotiations, that the type of sardine they exported to Germany would not be treated less favorably than the other types from the same family and that this situation would not be modified by unilateral action of the German Government.

The Breadth of the MFN Obligation tc "The Breadth of the MFN Obligation " \l 4
U.S.—Denial of MFN Treatment as to Non-Rubber Footwear from Brazil – discriminatory application of procedures for CVD will violate MFN [case in supplement]
tc "U.S.—Denial of MFN Treatment as to Non-Rubber Footwear from Brazil " \l 5
Pursuant to the Subsidies Agreement, the U.S., under the Trade Agreement of 1979 (implementing the Subsidies Agreement) agreed to conduct injury investigations in respect of products from other signatories of the Subsidies Agreement upon request by the country, and if no injury was found, it would revoke CVD as of the date the investigation was requested. As to GSP products, and pursuant to Trade Act of 1974, the U.S. initiated injury investigations w/o request and if no injury was found, it revoked CVD as of the date the product became duty-free for GSP purposes. Brazil complained that the procedures under which U.S. CVD were revoked violated the MFN clause of Article I. It claimed that the U.S. applied different rules to goods imported from GSP countries than were applied to Brazilian imports (signatory of the Subsidies Code).

Held: Panel concluded that Brazil was right. Automatic backdating and review for GSP products (which originated in only certain developing nations) was definitely an advantage. 

Rationale: Even though non rubber footwear had never been given GSP treatment, there was nothing to prevent it from acquiring GSP status in the future. Therefore, in principle, 1974 and 1979 legislation applied to the same products.

Prof. This case is there to show the breadth of Article I. This is a case of rules and formalities that accord advantages even though there is no like product at issue. Brazil could've brought this case on grounds of nullification and impairment (non violation), but it's always better to bring a violation case and argue non violation in the alternative.

GATT and the MFN Exceptions tc "GATT and the MFN Exceptions " \l 3
The most significant GATT exceptions to MFN are found in two Articles related in one way or another to the issue of preferential trade arrangements. These are Article I(2) dealing with tariff preferences in force when the GATT was drafted, and Article XXIV which allows for the formation of customs unions and free trade areas.

Article I:2 (grandfather clause) has become less significant over the years as the number of colonies declined drastically and the related colonial preferences largely disappeared. In practical terms, however, these preferences have effectively been replaced under the Generalized System of Preferences (GSP). This system was instituted under a 10-year GATT waiver obtained in 1971 by various industrial countries for the benefit of developing countries. There is considerable controversy over the adequacy and desirability of developing country preferences.

There are also a few, less important exceptions to the General Agreement's preference for nondiscriminatory treatment. For example, Article VI allows imposition of CVD and AD duties on subsidized exports or imports sold at less than home prices, resulting in injury to the importing country's domestic industry. Article XIV permits discrimination in certain cases in the application of quotas justified on balance of payments grounds. Article XIX permits a country affected by another country's invocation of the Escape Clause to suspend concessions it had made to that country. Under Article XXI, deviations from MFN are permitted for national security reasons. Paragraph 2 of Article XXIII allows a country to be authorized to suspend concessions made to another contracting party that has nullified or impaired it benefits under the GATT.

Most Favored Nation Obligation in the U.S. tc "Most Favored Nation Obligation in the U.S. " \l 2
The Trade Act of 1974 tc "The Trade Act of 1974 " \l 3
U.S. specifies MFN treatment for most imports under the Trade Act of 1974.

Today, the major exceptions to this MFN rule are (i) GSP for developing countries; (ii) similar, but more extensive preferences for Caribbean and Andean countries under Caribbean Basin Economic Recovery Act and the Andean Trade Preferences Act; and (iii) the U.S. FTA with Israel, Canada and Mexico [NAFTA].

U.S. Implementation of the Tokyo Round Agreements and MFN tc "U.S. Implementation of the Tokyo Round Agreements and MFN " \l 3
The Tokyo Round resulted in a whole series of side agreements on various trade issues. Generally, these agreements have procedural and governance provisions that give a voice only to signatories. In that sense, even if the tangible benefits of the agreements accrue to all GATT members b/c of GATT's MFN requirements, nonsignatory members of GATT are treated differently. 

In implementing the Subsidies Code and the Government Procurement Code, as well as the Standards Code, the U.S. Trade Agreements Act of 1979 provided that the benefits of each of the three codes are available only to other parties of the code in question, and, in the case of the Subsidies Code, only to parties who had assumed obligations to the U.S. which were substantially equivalent to U.S. obligations under the Code, which excluded some developing country parties to the Code.

III. Exceptions to MFN    III.
a. Largest exception –

i. Article I(2)

1. Tariff preferences already in force when GATT was drafted – the grandfather clause  

2. Less important over the years and replaced by GSP

ii. Article 24

1. FTA and Customs area

b. Art 20, general exceptions – exception to everything…necessary to protect public morals, human health, etc. 

c. Article 19, escape clause – in emergency situations or escape clause 

d. GSP – provides help to LDPs , falls under Part 4 of GATT

i. Art. 36 et seq. 

ii. special and deferential treatment for developing countries 

e. Article 21 national security

f. Article 14 – Balance of Payment grounds 

g. Grandfather Clause – Article I(2)

i. “recognized exception” – mostly applicable the FTA between old imperial powers and their former colonies 

h. Art 6 – antidumping and countervailing duties 

i. avoid requirement of MFN because subsidy of a product in an importing country 

i. Art. III(8) government procurement 

j. Art. 17 (1) state trading enterprise 

IV. Canada – Certain Measures Affecting the Automotive Industry (WTO case 2000)
a. The Breadth of the MFN Obligation 
b. Parties

i. Japan+EC v. Canada

c. Measures

i. Exemption form import duties for certain MV

ii. MVTO of 1998

d. Violation

i. Article I (1) 

e. Cananda US free trade agreement does not allow other nations to qualify for the measure 

f. ISSUE:

i.  Is Canada’s application of MVTO 1998 violation of Article I(1)?

g. Did the parties appeal the Art. 24 issue (NAFTA)

h. Article 24 – Free Trade Areas 

i. Drafted 47 and not been successfully amended 

ii. Additional understanding but very unruly 

i. Cross reference: Sunrise Case in Supplement III 

j. My Brief:

i. Facts

1. USA and Canada entered into some bilateral agreement where by Canada has an import duty exemption for American made cars – all others pay 6.1 % duty

2. treaty called MVTO 1998 and SRO

3. the resulting law in Canada based upon the said treaty says that qualification for the exemption is that the same cars must have produced in Canada during certain designated “base years” , i.e. prior to 1989.  This effectively cut out a lot of non-American manufacturers but on its face nondiscriminatory 

ii. Issue

1. Violation of Article I(1) to Japan, Germany, and others 

iii. Rule

1. Art I(1) covers both in fact or de facto discrimination as well as de jure or on the face discrimination  

iv. Analysis 

1. here there is de facto discrimination, Canada in violation, Canada did not appeal the Art 24 exception raised earlier

V. Indonesia – Korean Autos case  (WTO 1998)

a. An MFN case 
b. Facts

i. Indonesia through a private Indonesian company PT TPN made care manufactured by Kia which were designated and national cars that were subject to 0% duty.  

VIII
Free Trade Areas and Customs Unionstc "Free Trade Areas and Customs Unions"
Introduction tc "Introduction " \l 2
The major regional initiatives currently under way are more likely to represent the building blocks of an integrated world economy than stumbling blocks which prevent its emergence. The forces initiating these developments are the very opposite of protectionism. They represent positive, integrative responses to the pressures exerted by globalization. If accompanied by parallel progress at the GATT, regionalization could be a potent mechanism for freeing world trade and investment and harmonizing national institutional practices.

Despite theoretical uncertainty about the consequences of preferential arrangements, empirical economists typically argue that existing regional arrangements tend to have positive economic effects for their members and no more than minimal adverse effects on the rest of the world.

The Article XXIV Exception tc "The Article XXIV Exception " \l 2
The Article XXIV MFN exception  for trade groupings applies to three types of associations:

(1)
A free trade area (defined in Article XXIV, paragraph 8(b), as an association of nations with duty free treatment for imports from members);

(2)
A customs union (defined in Article XXIV, paragraph 8(a), as an association of nations with duty free treatment for imports from members and a common level of external tariffs for imports from nonmembers); and

(3)
An interim agreement leading to one of the above within a "reasonable time."

Free-Trade Areas tc "Free-Trade Areas " \l 3
A free-trade area shall be understood to mean a group of two or more customs territories in which the duties and other restrictive regulations of commerce (except, where necessary, those permitted under Articles XI, XII, XIII, XIV, XV, and XX) are eliminated on substantially all the trade between the constituent territories in products originating in such territories.

Basically in a FTA all barriers are removed between members of FTA on substantially all trade in products originating in such territories.

Customs Unions tc "Customs Unions " \l 3
A customs union shall be understood to mean the substitution of a single customs territory for two or more customs territories, so that

(i)
duties and other restrictive regulations of commerce (except, where necessary, those permitted under Articles XI, XII, XIII, XIV, XV, and XX) are eliminated on substantially all the trade between the constituent territories of the union (>80%) or at least with respect to substantially all the trade in products originating in such territories, and

(ii)
substantially the same duties and other regulations of commerce are applied by each of the members of the union to the trade of territories not included in the union;

Basically all barriers have been removed within the union and with regard to substantially all trade originating within the customs union (>80%). Customs unions have a common external tariff. Non member country pays it and then it can move throughout the customs union.

Paragraph 5 of Article XXIV says that FTAs and CUs are OK so long as the parties don't increase duties or impose higher trade restrictions on non members than before the union or FTA was formed.

Although both customs unions and FTAs in principle require the elimination of almost all trade impediments, in practice matters have worked out differently. A large number of regional associations have claimed the GATT exception, although arguably only a very few could really qualify. Yet, even in questionable cases the preference system has been tolerated, either by an explicit GATT waiver (Art. XXIV, paragraph 10 or Article XXV paragraph 5) or merely by inaction.

Although numerous customs unions and FTAs have been considered by GATT, few have been approved by any formal action by the Contracting Parties. On the other hand, no such agreements had been disapproved explicitly.

U.S. Participation in Regional Arrangements tc "U.S. Participation in Regional Arrangements " \l 2
North American Free Trade Agreement (NAFTA) tc "North American Free Trade Agreement (NAFTA) " \l 3
The NAFTA negotiations were concluded in 1992 and the agreement was signed on December 17, 1992. Political opposition in the U.S. subsequently led to the negotiation of three "side agreements" covering environmental issue, labor issues, and import surges.

Part One (Chp. 1 and 2) lays out objectives and general definitions. Part Two deals with trade in goods. Chapter 3 establishes a general requirement of national treatment and provides for the phased elimination of tariffs over a 10-year period, with most tariffs eliminated w/i 5 years and subject to a 15-year  period in few cases. Quotas and licensing requirements are also to be eliminated. Chapter 4 contains the rules of origin, which generally confer NAFTA origin on a product if (i) it is wholly obtained or produced entirely w/i the territory of NAFTA; (ii) each of the non-originating components of the product changes tariff heading; or (iii) a minimum value added test is met (e.g. 50% of net cost consists of NAFTA regional value).

Part Three (Chapter 9) contains rules governing the use of technical barriers to trade. This provision, along with similar rules in respect of sanitary and phytosanitary measures in Chapter 7 (agriculture) has been controversial because of a fear by some U.S. environmental and consumer groups that the rules would force the U.S. to relax health, safety and other standards. Article 906(2) provides, however, that harmonization efforts will be undertaken without reducing the level of safety or of protection of human, animal or plant life or health, the environment or consumers.

As note, three side agreements were negotiated prior to the approval of NAFTA by the U.S. Congress. The agreement on import surges relates to safeguard measures. The other two agreements address environmental and labor matters. It is noteworthy that neither side agreement obligates parties to follow any particular labor or environmental standards or to change existing national laws; rather parties simply covenant to enforce whatever standards have already been enacted or will be enacted in the future in the ordinary course. 

Binational Panels, Extraordinary Challenges, and the Standard of Review tc "Binational Panels, Extraordinary Challenges, and the Standard of Review " \l 4
NAFTA Article 19 provides that appeals from administrative determinations in AD and CVD cases may be taken to a binational panel. Appellate review by the panel replaces ordinary judicial review (in the U.S. review by the Court of International Trade). The decisions of a binational panel are reviewable on limited grounds by an "extraordinary challenge committee," but are never appealable to a U.S. court. As such, the operation of these binational panels is quite different than GATT dispute settlement. The panels are substituting for national courts, they are applying national law and their decisions are virtually self executing. 

NAFTA requires that panel members be judges or former judges to the extent practicable. Members of an extraordinary challenge committee must be judges or former judges. The extraordinary challenge committee may review the actions of panels for misconduct or conflict of interest on the part of a panelist, for failure to follow appropriate procedures, or for exceeding their authority as by failing to apply the correct standard of review.

Sunrise Problem tc "Sunrise Problem " \l 2
Background Cases and Information on EU and NAFTA tc "Background Cases and Information on EU and NAFTA " \l 3
European Union tc "European Union " \l 4
The goal is to establish a single Europe without internal frontiers, leaving customs and other controls solely to points of entry into the EU.

The free movement of goods w/i EU is based upon the creation of a customs union. Under this union, the member state have eliminated customs duties among themselves. They have established a common customs tariff for their trade with the rest of the world. QRs on trade between  member states are also prohibited except in emergency and other limited situations. The right of free movement applies to goods that originate in the Common Market and to those that have lawfully entered it and are said to be in "free circulation."

Many efforts at the harmonization of European environmental, health and safety, standards and certification, and related law have been undertaken. 

If the EU law has not developed appropriate rules in a particular area, the member states may enact "reasonable and proportional (no broader than necessary)" regulations to ensure that the public is not harmed. Products meeting reasonable national criteria may be freely traded elsewhere in the union (mutual reciprocity principle). 

Commission v. Federal Republic of Germany (Beer regulation is NTB) tc "Commission v. Federal Republic of Germany (Beer regulation is NTB) " \l 5
All the Member States with the exception of Greece and the Federal Republic of Germany permit ingredients other than malted barley and certain additives to be used in the manufacture of beer. Germany argued that its requirements are essential in order to protect German consumers because, in their minds, the designation "Bier" is inseparably linked to the beverage manufactured solely from the ingredients laid down in their regulation. Germany further contended that the regulation was intended to reduce the total consumption of additives in Germany and to protect consumers from being misled as to the composition of beer.

Held: The European Commission held that Germany's consumer product safety regulation constituted an NTB and that its application to beers imported from other Member States was contrary to the requirements of Community Law.

Rationale: Germany could've accomplished the same purpose by establishing labeling requirements. However, it must be careful not to have labeling requirements that themselves constitute NTBs.

NAFTA tc "NAFTA " \l 4
Article 904 preserves for each NAFTA partner the right to adopt, maintain or apply at levels each considers appropriate product standards relating to safety, health, the environment or consumer protection. The agreement specifically includes the power to prohibit the importation of nonconforming goods or services from a NAFTA partner. Thus, NAFTA fundamentally permits use of product standards as an absolute nontariff trade barrier, but only if these standards are administered without discrimination.

Rules of Origin under NAFTA: Honda Case

 tc "Rules of Origin under NAFTA " \l 5
Both Canada and U.S. reviewed their positions as to the origin of Honda Civic automobiles for purposes of the CUSFTA Canada concluded that the sum of U.S.-origin components of the engine and the direct costs of assembling and processing in the U.S. brought the entire up to the 50% North American requirement and thus that the engine was entitled to duty-free treatment in Canada. Honda of Canada also argued (and Canada agreed) that many of the non-Canadian components, notably the engine, met the 50% North American content requirement and thus could be counted as 100% North American under the roll-up rule. Accordingly, the completed cars met the 50% content requirement and could enter the U.S. duty free. But the U.S. reached the opposite conclusion. In particular, U.S. Customs regarded the engines sent from Ohio to Ontario as not meeting the 50% requirement and, under the roll-down rule, Customs therefore treated the engines as having $0 North American content.

The rules on calculation of local content, which gave rise to the controversies in the Honda case were completely redrafted under NAFTA

(1)
There are separate rules of origin for motor vehicles and parts.

(2)
Importers of all other products (not counting certain textiles and apparel) have two alternative methods for calculating North American content:

(a)
Under the net cost method, most direct costs incurred in a member country may be counted, but the sales price of the exported product plays no role, and costs of sales and the element of profit are not counted.

(b)
The transaction value method proceeds in the opposite way. The transaction value method focuses on the price at which the good s sold for export; it thus includes both overhead costs and profits, minus the price paid for components imported from nonmember countries. The price, or, to be precise, the "transaction value" is determined in accordance with the Customs Value Code. The advantage of this method is simplicity (no need to allocate costs to particular goods).  Also it is estimated that the transaction value method may increase the North American content by 1-2% over the net cost method. 

For most products, the threshold for meeting North American content under the net cost method was set at 50%; under the transaction method, the threshold was set at 60%.

If your product meets the threshold, the whole product is rolled up and considered locally sourced. If it doesn't, whole product is rolled down so that the entire product is considered dutiable.

Sunrise tc "Sunrise " \l 3
If Sunrise uses screwdriver method, then its bikes will be considered to be Japanese and Sunrise will have to pay tariff on them every time it exports them to a NAFTA member country. Therefore, the key for Sunrise would be to try to locally source its bikes within NAFTA under one of the two methods described above (net cost—at least 50% from region—or transaction value—at least 60% from w/i region).

The main question for Sunrise would be whether its concern about quality supersedes its interest in locally sourcing its bike components w/i FTA.

Second issue is product safety: mention Article 9 of NAFTA, which allows each member country to enforce its own safety requirements. CUs tend to be more harmonized in their product safety standards and they believe in mutual recognition.

If sunrise decides to export its bikes to the EU, it would only have to pay the common external tariff once and then it can re-export them throughout the EU. What about sourcing bikes in the EU? That would be a way to entirely avoid any tariffs. But there are many other issues (product cost, regulations, etc.) 

Again, the big advantage would be that EU believes in mutual recognition and harmonization, so that if Sunrise meets the product safety regulations of one EU country (so long as they are reasonable), they will be honored by other Union members.

This is not the case in NAFTA, since Article 904 specifically allows each member country to enforce its own product safety rules.

Honda case also suggests that customs officials from member countries may disagree.. Thus, a custom union may be less risky to get into in this regard.

Advice would probably be for Sunrise to source its bikes within FTA by building its factory in Mexico (cheap labor) and getting components from U.S. and Canada (highest product safety standards).

IX
The National Treatment Clausetc "The National Treatment Clause"
Introduction tc "Introduction " \l 2
The National treatment obligations of the GATT, like the MFN obligation, is a rule of nondiscrimination. In the case of MFN, the obligation prohibits discrimination as between the same goods from different exporting countries. The national treatment clause, in contrast, imposes the principle of nondiscrimination as between domestically produced goods and the same imported goods.

Article III is the central national treatment obligation of the GATT. Paragraph 1 establishes the general principle that internal taxes and regulations should not be applied so as to afford protection to domestic production. In some cases, this principle is specifically incorporated into the obligations established in the other provisions of Article III. 

Paragraph 2 requires national treatment in respect of internal taxation (such as sales, excise or value added taxes), while paragraph 4 requires it in respect of regulations affecting the sale and use of goods generally. 

The interrelationship of Article III and Article XX, GATT's general exceptions clause, sometimes presents extremely difficult problems. Article XX, which itself contains language that imposes a kind of loose national treatment obligation, allows government actions that violate GATT obligations but that are justifiable on health, safety, and similar grounds.

The National Treatment Obligation: The Basic Rule and the Article XX Exception tc "The National Treatment Obligation\: The Basic Rule and the Article XX Exception " \l 2
Italian Discrimination against Imported Agricultural Machinery  -- credits to purchase specific farm equipment is not ok but general farm subsidies are; III(4) should be read broadly to include any government benefit affecting conditions of sale or purchase of goods

tc "Italian Discrimination against Imported Agricultural Machinery " \l 3
Italy extended favorable credit to purchasers of Italian-made tractors. The UK brought action alleging violation of National Treatment provision in Article III. Italy argued that Article III(4) applies only to actual conditions of sale, transportation, etc. of the commodity in question in the domestic market. Further, Italy contended that the Italian Government would be entitled to grant subsidies exclusively to domestic producers, and therefore it would be illogical not to allow it to extend credit facilities which had a far less adverse effects on terms of competition. Finally, Italy argued that its credit facility to purchasers of domestically made tractors was part of its National Economic Plan to stimulate the purchase of tractors mainly by small farmers and cooperatives in the interest of development 

Held: Panel recommended that the Contracting Parties recommend that Italy withdraw its regulation granting favorable credit to purchasers of Italian-made agricultural goods.

Rationale: Panel rejected Italy's narrow reading of Article III:4 and said that the language in that paragraph of Article III referred not only to direct taxes and regulations that governed the sale of goods, but also any laws and regulations and requirements affecting the conditions of sale or purchase and which might adversely modify the conditions of competition between the domestic and imported products on the internal market. Further the Panel concluded that GATT allows production subsidies, but the credit facilities provided under the Italian law were granted to the purchasers of the tractors and could not be considered as subsidies accorded to the producers of these tractors. It's irrelevant whether these credit facilities are less GATT disruptive. They're prohibited and production subsidies are not. Finally, if purpose is to encourage purchase of tractors by small farmers, why require that they buy domestically produced tractors? Why not imported ones?

Disguised Discrimination tc "Disguised Discrimination " \l 2
We have characterized Articles I and III of the GATT as antidiscrimination provisions, with Article I limiting discrimination between foreign countries and Article III limiting discrimination between imported and domestic products. When there's overt discrimination (as in the Italian case), the application of these provisions is straightforward. Often, however, international traders are confronted with regulations that appear to be neutral on their face, but that in fact affect imported products adversely.

Disguised discrimination can occur in many forms. One is through taxation. While most product-based taxes are applied uniformly across a broad range of products (such as general sales taxes or value added taxes), certain excise or registration taxes may vary greatly depending on product definitions.

Another form of disguised discrimination may arise through the application of consumer protection measures, such as origin and other labeling requirements and advertising restrictions.

Probably the most common form of disguised discrimination takes place through the application of technical regulations and product standards. While these rules may appear to be neutral on their face, they may have the effect of favoring products of domestic industries. This form of discrimination is more difficult to attack under international trade rules, because there is usually a plausible explanation for the standards, such as health, environmental, safety, or standardization reasons. Moreover, the discriminatory measure is usually avoidable if the imported product is modified or if proof of conformity with a standard is provided, and it is consequently harder to argue that the rule in question is protectionist. GATT attempted to address this problem in a Tokyo Round agreement, known as the Standards Code, which was revised in the Uruguay Round. 

Article III and Internal Taxes tc "Article III and Internal Taxes " \l 3
As in the case of Article I's MFN requirement, the scope of Article III's national treatment obligation hinges in large part on defining the term like product. For example, the obligation to provide national treatment in respect of internal taxes states that imported products "shall not be subject, directly or indirectly, to internal taxes in excess of those applied, directly or indirectly, to like domestic products.

Japan—Customs Duties, Taxes and Labeling Practices on Imported Wines and Alcoholic Beverages (Shochu) (GATT Panel Report 1987) [Group Project] – illustration of an illegal tariff classification under Article III(1) & (2)
tc "Japan—Customs Duties, Taxes and Labeling Practices on Imported Wines and Alcoholic Beverages (GATT Panel Report 1987) " \l 4
The dispute over Japanese taxes on imported wines and alcoholic beverages was due to the diverging views of the EC and Japan on the interpretation of GATT Article III:1 and 2.

EC stated that Article III:2 should be construed in accordance with its clear wording to the effect that it required, first, a product comparison so as to determine what are "like products" or "directly competitive or substitutable products," and, second a fiscal comparison in order to determine whether imported products were taxed in excess of like domestic products or were subject to internal taxes affording protection to domestic production of directly competitive or substitutable products.

Japan argued that b/c each contracting party remained free to classify products for tax purposes, the "likeness" or "directly competitive or substitutable" relationship of imported and domestic products were legally irrelevant to the interpretation of Article III:2 if

(a) imported and domestic products were taxed the same in the same category; and

(b) there was both domestic production and importation of the allegedly domestic product.

ARTICLE III:2 (FIRST SENTENCE): The Panel concluded that Japanese and non-Japanese gin, vodka, whisky, grape brandy, certain "classic" liqueurs, still wine and sparkling wine, were like products, recognized not only by governments for purposes of tariff and statistical nomenclature, but also by consumers to constitute each in its end use a well defined and single product intended for drinking. Minor differences in taste, color and other properties did not prevent products qualifying as like products. These products were taxed differently based on classification into types that did not correspond to objective differences such as alcohol content. As a result, almost all whiskies/brandies imported from the EEC were subject to the higher tax and the Japanese ones benefited from the lower tax rate. The panel concluded therefore that special and first grade whiskies/brandies imported from the EEC were subject to internal Japanese taxes in excess to those applied to like domestic products (i.e., fist and second grade whiskies/brandies) in violation of Article III:2 first sentence. 

ARTICLE III:2 (SECOND SENTENCE): The Panel found that distilled liquors, including all grades of shochu types A and B, were directly competitive or substitutable products in terms of Article III:2 second sentence and the interpretative note to Article III:2. But while under III:2 first sentence  the tax on the imported product and the tax on the like domestic product had to be equal in effect (no de minimis threshold), Article III:1 and 2, second sentence, prohibited only the application of internal taxes to imported or domestic products in a manner so as to afford protection to domestic production. The panel found that the following factors were sufficient evidence of fiscal distortions of the competitive relationship between imported distilled liquors and domestic shochu affording protection to the domestic production of shochu:
(a) considerably lower specific tax rates on shochu than on other distilled liquors and spirits;

(b) imposition of high ad valorem taxes on imported distilled liquors and other spirits and the absence of ad valorem taxes on shochu;

(c) the fact that shochu was almost exclusively produced in Japan and that the lower taxation of shochu did afford protection to domestic production" rather than to the production of a product produced in many countries;

(d) mutual substitutability of these distilled liquors.

Japan—Taxes on Alcoholic Beverages (WTO Panel Report 1996) tc "Japan—Taxes on Alcoholic Beverages (WTO Panel Report 1996) " \l 4
This dispute concerns the Japanese Liquor Tax Law, which lays down a system of internal taxes applicable to all liquors w/alcohol content of not less than 1% and intended for consumption in Japan. 

The EC claimed that since "spirits" are like products to the two categories of shochu, the Liquor Tax Law violates GATT Article III:2, first sentence, by applying a higher tax rate on the category of spirits than on each of the two like products, namely Shochu A and B. In the alternative, if all or some of these products are found not to be like products, they are nevertheless directly competitive and substitutable and the tax differential affords protection in to domestic production of shochu, in violation of Article III:2 second sentence. Also, since whisky/brandy and liqueurs are directly competitive and substitutable to both categories of shochu, the Liquor Tax Law violates Article III:2, second sentence by applying a higher tax rate on the categories of whisky/brandy and liqueurs than on each of the sub-categories of shochu, which tax affords protection to domestic production of shochu.

The EC argued that if products are like products and they're taxed differently, under Article III:2 first sentence there's an irrebuttable presumption that discrimination exists. With respect to Article III:2 second sentence, the EC rejected the aim and effect test as too narrow and should only be used for Article XX (general exceptions). A non protectionist motive is irrelevant. All that matters is a protectionist effect.

CANADA claimed that whisky is directly competitive and substitutable to both categories of shochu and that higher tax on whisky affords protection to domestic production of shochu.

U.S. claimed that the Japanese tax system applicable to distilled spirits has been devised so as to afford protection to production of shochu. For this reason and b/c white and brown spirits are like products, the difference in tax treatment between shochu and vodka, rum, gin, other "white spirits", whisky/brandy and other "brown spirits" is inconsistent with Article III:2 first sentence. In the alternative, if the products are found not be like products, they are directly competitive and substitutable and therefore the tax differential so as to afford protection violates Article III:2 second sentence.

The U.S. argued the aim-and-effect test should be used for both Article III:2 first and second sentences.

JAPAN defended by arguing that:

(1)
Article III:1
(a)
Article III:1 has to be read into all paragraphs of Article III ("so as to afford protection"). 

(b)
Aim and effect test should be applied to determine if Tax Liquor Law was applied so as to afford protection.

(c)
Aim was horizontal equity

(d)
Effect was same tax/price ratio

(2)
Article III:2 First Sentence
(a)
Products at issue were not like products. 

(b)
Different alcohol strength; different harmonized classifications; different end-uses, processes, etc.

(c)
Thus, "in excess of" test should not be used b/c products are not like products.

(d)
But even if "in excess of" test is used, result is that they're all taxed the same because of same tax/price ratio.

(e)
Plus, shochu is produced in vast quantities outside Japan.

(f)
Whisky is produced in vast quantities inside Japan.

(3)
Article III:2 Second Sentence
(a)
Products at issue are not directly competitive or substitutable.

(b)
There's no price elasticity of demand/substitution.

(c)
Even if products are directly competitive or substitutable, the Tax Liquor Law was not applied so as to afford protection.

PANEL DECISION:
(1)
Article III:1 and 2 and Note Add are different.

(2)
Article III:1 ("so as to afford protection") is not applicable to III:2 first sentence, but only to Article III:2 second sentence (expressly made applicable).

(3)
Panel rejected aim-and-effect test and said it was only applicable in Article XX cases.

(4)
1987 Panel decision was subsequent practice in a specific case within the meaning of the Vienna Convention on the Law of Interpretation of Treaties.

(5)
Article III:2 First Sentence:

Vodka and shochu are like products. Though first sentence must be construed very narrowly in light of the existence of the second sentence, vodka and shochu are under the same tariff binding and evidence shows that they are like products.

(6)
Article III:2 Second Sentence:

Rest of products are directly competitive and substitutable (there's high cross price elasticity of demand and substitution) and Tax Liquor Law was applied so as to afford protection.

Japan—Taxes on Alcoholic Beverages (Appellate Body Report 1996) tc "Japan—Taxes on Alcoholic Beverages (Appellate Body Report 1996) " \l 4
(1)
1987 Panel Report is neither subsequent practice (as the term is used in the Vienna Convention) nor does it constitute "other decisions" as used in Article I:1(b)(iv) of GATT 1994.

(2)
Article III:1 applies to both first and second sentences of Article III:2. However, it applies in different ways. Appellate Body agrees that "like products" should be construed narrowly in light of existence of second sentence, but it should be done on a case-by-case basis.

(3)
The Appellate Body is uncomfortable with the idea that tariff bindings are a good indicators of similarity between products. It agrees, though that shochu are like products.

(4)
Even though Article III:1 applies to Article III:2 first sentence, there's no need to analyze protectionism separately b/c it is presumed if the products are like and they're being taxed differently w/a higher tax on imported product.

(5)
Appellate Body found error of Law in Panel not considering all the products listed in the TOR. Therefore, Appellate Body added the list of products and said that they were directly competitive and substitutable w/i meaning of Article III:2 second sentence.

(6)
Appellate Body said that Panel had erroneously collapsed second and third step in analysis of whether III:2 (second sentence) had been violated. The correct three-step analysis is as follows:

(a)
whether the products are directly competitive or substitutable;

(b)
whether products are not being similarly taxed (different that just being taxed "in excess of");

(c)
whether tax is being applied so as to afford protection.

Panel said that if steps (b) and (c) are collapsed, then the "de minimis" level beyond which the tax must go to be violative is not being taken into account.


Group Project Brief: Arguments for the EU on the Japan Shochu Case
VI. Article III(2) second sentence – Application 
a. Determine whether imported products and domestic products are “substitutable or directly competitive”
i. In light of physical characteristics or end uses, tariff lines and availability to the public 
1. EU Arguments
The two categories of “Shochu,” on the one hand, and the remaining categories of “spirits”, “whiskey/brandy” and “liqueurs,” on the other hand, are substitutable or directly competitive products within the meaning of GATT Article III(2), second sentence because they share the same physical characteristic, have similar end-uses, are similarly available to the public, and are marketed the same way.  

First the Panel, in the 1987 Panel Report, has already found - at least with respect to whiskey/brandy and vodka - that they are substitutable or directly competitive products with shochu.  Indeed, with respect to whiskey/brandy, the similarities in physical characteristics and production process is great.  The are both produced from a variety of grains such as wheat, barely, rye, and corn, save that shochu, can, and often is, made from rice.   Many varieties of shochu use exactly the same raw grains as used in whiskey production .   The enzymes and yeasts used in production is the similar if not the same.  The production method of milling, cooking, and the conversion process is common to both whiskey and shochu.  Similar equipment and fermentation process is used.  Both are produced using continuous and pot distillation methods or a combination of both.   Only main difference between the two, in terms of physical quality and production process is that whiskey is aged and shochu need not and that, traditionally,  malted gains and grapes cannot be used for shochu. 

Further, whiskey/brandy as well as the “liqueurs” and “spirits” are advertised by companies in the same market and in the same manner and consumed in a similar fashion.  Both are marketed to young consumers and the “salary man.” All of them drink the liquors either “straight” or “on the rocks” or with diluted with water or other non-alcoholic beverage.   When they are both sold “on site” at a bar 71% of “snack bars” and an increasing number of “izakayas” sell both whiskey and shochu.   The Japan Spirits and Liquor Maker’s Association even stated that “the drinking patterns of whiskey/brandy and shochu are becoming alike and that they are competing with each other in the market.”  Last the alcohol strength of the two liquors are roughly similar, at least 40% for whiskey and up to 36% for Group A and 45% for Group B shochu.  

2. Addressing Japans Arguments
As the Community has previously pointed out, although there is some physical and use differences between the products it is insufficient for the purposes of Article III(2).   Japan points out that there is a difference in color between whiskey and shochu.   And that shochu cannot be made with malted grains, one is aged and one is not, and that whiskey is generally not consumed with a meal.    Japan makes that argument that these difference are enough the make shochu not directly competitive or a substitutable product with the contested liquors.  

In liquor, the color difference is merely cosmetic does not play a significant factor in the product’s utility or attractiveness to customers.  An alcoholic drink’s main selling point is that taste good and have an intoxicating effect; color is not a main element.   Shochu can not be made from malted grains but they are made from some type grain, often the same type as whiskey.  The fact that shochu cannot be made from malted grains is, similarly, not a significant issue.  Last the consumption with meal issue is not that significant because there is evidence that even this use is changing and shochu is not exclusively drunk with a meal but often, and, increasingly, after meals at bars - the same bars that also sell whiskey.  

ii. Cross-price elasticity 
1. EU Arguments
Once the liquor taxes and the ad valorem consumption taxes are deducted, the retail prices for shochu and the other distilled liquors in dispute are within a short price range.   Therefore, price competition between shochu and other spirits have been distorted by the higher taxes applied to the other spirits.  

The fall of sales of second grade whiskey because of the 1989 tax reform
 created a simultaneous increase in the market share of shochu.  In fact, the market share of shochu increased from 61.2 percent in 1989 to 63.1 percent in 1991, a large increase in a short span of two years.  This is evidence of cross-price elasticity of demand between the shochu and whiskey.   The Community also cite other statistical evidence. 

2. Addressing Japans Arguments
Japan cites the Shaki-Chosa Kenkyujo studies on consumer views on alternative liquors on the issue of:  if shochu was not available, what other liquor would the purchase; and, alternatively, if whiskey was not available, what other liquor would the purchase.   They use this study to press the point that Japanese consumers do not view the two liquors as substitutes.  Further, Japan says the decline in market share for whiskey was simply because whiskey became less popular because it was more expensive given the economic conditions in 1989 and early 1990s.   But it did not become less popular because of competition from shochu.   

VII. In reply, the Community would like to point out, nonetheless, after the 1989 tax reform, market share for shochu subsequently increased, and this increase, at the expense of whiskey market share, would not have happen if whiskey and shochu were more comparatively priced.  The relatively high taxes for whiskey vis-à-vis shochu caused to whiskey Article III(2) second sentence – Application 
a. Determine whether imported products and domestic products are “substitutable or directly competitive”
i. In light of physical characteristics or end uses, tariff lines and availability to the public 
1. EU Arguments
The two categories of “Shochu,” on the one hand, and the remaining categories of “spirits”, “whiskey/brandy” and “liqueurs,” on the other hand, are substitutable or directly competitive products within the meaning of GATT Article III(2), second sentence because they share the same physical characteristic, have similar end-uses, are similarly available to the public, and are marketed the same way.  

First the Panel, in the 1987 Panel Report, has already found - at least with respect to whiskey/brandy and vodka - that they are substitutable or directly competitive products with shochu.  Indeed, with respect to whiskey/brandy, the similarities in physical characteristics and production process is great.  The are both produced from a variety of grains such as wheat, barely, rye, and corn, save that shochu, can, and often is, made from rice.   Many varieties of shochu use exactly the same raw grains as used in whiskey production .   The enzymes and yeasts used in production is the similar if not the same.  The production method of milling, cooking, and the conversion process is common to both whiskey and shochu.  Similar equipment and fermentation process is used.  Both are produced using continuous and pot distillation methods or a combination of both.   Only main difference between the two, in terms of physical quality and production process is that whiskey is aged and shochu need not and that, traditionally,  malted gains and grapes cannot be used for shochu. 

Further, whiskey/brandy as well as the “liqueurs” and “spirits” are advertised by companies in the same market and in the same manner and consumed in a similar fashion.  Both are marketed to young consumers and the “salary man.” All of them drink the liquors either “straight” or “on the rocks” or with diluted with water or other non-alcoholic beverage.   When they are both sold “on site” at a bar 71% of “snack bars” and an increasing number of “izakayas” sell both whiskey and shochu.   The Japan Spirits and Liquor Maker’s Association even stated that “the drinking patterns of whiskey/brandy and shochu are becoming alike and that they are competing with each other in the market.”  Last the alcohol strength of the two liquors are roughly similar, at least 40% for whiskey and up to 36% for Group A and 45% for Group B shochu.  

2. Addressing Japans Arguments
As the Community has previously pointed out, although there is some physical and use differences between the products it is insufficient for the purposes of Article III(2).   Japan points out that there is a difference in color between whiskey and shochu.   And that shochu cannot be made with malted grains, one is aged and one is not, and that whiskey is generally not consumed with a meal.    Japan makes that argument that these difference are enough the make shochu not directly competitive or a substitutable product with the contested liquors.  

In liquor, the color difference is merely cosmetic does not play a significant factor in the product’s utility or attractiveness to customers.  An alcoholic drink’s main selling point is that taste good and have an intoxicating effect; color is not a main element.   Shochu can not be made from malted grains but they are made from some type grain, often the same type as whiskey.  The fact that shochu cannot be made from malted grains is, similarly, not a significant issue.  Last the consumption with meal issue is not that significant because there is evidence that even this use is changing and shochu is not exclusively drunk with a meal but often, and, increasingly, after meals at bars - the same bars that also sell whiskey.  

ii. Cross-price elasticity 
1. EU Arguments
Once the liquor taxes and the ad valorem consumption taxes are deducted, the retail prices for shochu and the other distilled liquors in dispute are within a short price range.   Therefore, price competition between shochu and other spirits have been distorted by the higher taxes applied to the other spirits.  

The fall of sales of second grade whiskey because of the 1989 tax reform
 created a simultaneous increase in the market share of shochu.  In fact, the market share of shochu increased from 61.2 percent in 1989 to 63.1 percent in 1991, a large increase in a short span of two years.  This is evidence of cross-price elasticity of demand between the shochu and whiskey.   The Community also cite other statistical evidence. 

2. Addressing Japans Arguments
Japan cites the Shaki-Chosa Kenkyujo studies on consumer views on alternative liquors on the issue of:  if shochu was not available, what other liquor would the purchase; and, alternatively, if whiskey was not available, what other liquor would the purchase.   They use this study to press the point that Japanese consumers do not view the two liquors as substitutes.  Further, Japan says the decline in market share for whiskey was simply because whiskey became less popular because it was more expensive given the economic conditions in 1989 and early 1990s.   But it did not become less popular because of competition from shochu.   
In reply, the Community would like to point out, nonetheless, after the 1989 tax reform, market share for shochu subsequently increased, and this increase, at the expense of whiskey market share, would not have happen if whiskey and shochu were more comparatively priced.  The relatively high taxes for whiskey vis-à-vis shochu caused to whiskey
Consumer Protection Measures tc "Consumer Protection Measures " \l 3
Labeling Requirements tc "Labeling Requirements " \l 4
Countries often require that the origin of imports be indicated on the product, and GATT Article IX establishes some rules for the use of such requirements. The question becomes whether the use of labeling requirements are a form of disguised discrimination against import. Second, in light of Article IX, to what extent can Article III may be invoked to attack origin marking requirements?

Advertising Restrictions tc "Advertising Restrictions " \l 4
National advertising restrictions have not yet been the subject of a GATT dispute settlement proceeding, but they have occasionally been challenged in the EU as disguised barriers to trade. Advertising restrictions are typically justified as consumer protection measures, although they may in fact serve to impede competition, particularly by making it more difficult for newcomers to enter a market.

Product Standards and Technical Barriers to Trade tc "Product Standards and Technical Barriers to Trade " \l 3
Technical regulations are essential in modern society. They are adopted to protect human and animal life and health; to ensure that products offered to the consumer meet the necessary levels of quality, purity, technical efficiency and adequacy to perform the function for which they are intended; to protect the environment; and for reasons connected with safety; national security; and the prevention of deceptive practices.

However, international trade can be complicated and inhibited by disparities between regulations, adopted at local, state, national or regional levels; by insufficient information on the often complex an detail requirements; by the introduction of regulations w/o allowing time for producers, especially foreign ones, to adjust their production; by frequent changes to regulations which create uncertainty; by the drawing up of regulations in terms of design rather than performance in order to suit the production methods of domestic suppliers, thus causing difficulties to suppliers using different techniques; by exacting testing requirements; by the denial of access to certification systems; and finally by the manipulation of regulations, testing or certification to discriminate against imports.

The problem has been to strike a balance between the essential needs to referred to in paragraph 1 and the demand of exporters that their goods should not unreasonably or unfairly be excluded from the market.

The Tokyo Round Agreement on Technical Barriers (also known as the Standards Code) was intended to limit the use of standards and technical regulations as trade barriers. It was revised in the Uruguay Round. In addition to the Standards Code, the Uruguay Round produced an Agreement on Sanitary and Phytosanitary (SPS) Measures, which applies, inter alia, to measures to protect human life from risks arising from additives, contaminants, toxins or disease-carrying organisms in foods and beverages.

Alternative Approaches to Controlling Disguised Discrimination tc "Alternative Approaches to Controlling Disguised Discrimination " \l 3
Cassis de Dijon (EU mutual recognition principle) tc "Cassis de Dijon (EU mutual recognition principle) " \l 4
Plaintiff wanted to import a consignment of "Cassis de Dijon" originating in France to market it in the Federal Republic of Germany. Germany denied import permit and said that because of its insufficient alcoholic strength the said product did not have the characteristics required in order to be marketed within the Federal Republic of Germany. Plaintiff brought case before the European Union.

Held: Any product lawfully produced and marketed in one Member State must, in principle, be admitted to the market of any other Member State.

Minnesota v. Clover Leaf Creamery tc "Minnesota v. Clover Leaf Creamery " \l 4
Minnesota Legislature enacted a statute banning the retail sale of milk in plastic nonreturnable, nonrefillable containers, but permitting such sale in other nonreturnable, nonrefillable containers, such as paperboard milk cartons. Respondents contended that the statute violated the Equal Protection and Commerce Clauses of the Constitution.

Held: The Court held that the measure did not discriminate between intrastate and interstate commerce and that therefore it did not violate the Equal Protection Clause. The law did not violate the Commerce Clause either because the incidental burden imposed on interstate commerce is not clearly excessive in relation to the putative local benefits.

Rationale: A nondiscriminatory regulation serving substantial state purposes is not invalid simply because it causes some business to shift from a predominantly out-of-state industry to a predominantly in-state industry. Only if the burden on interstate commerce clearly outweighs the State's legitimate purposes does such a regulation violate the Commerce clause.

ARTICLE 20 DEFENSE CASES

VIII. European Communities – Measures Affecting Asbestos and Asbestos-Containing Products  (2001) p. 507 
a. Canada v. France

b. Measure: French ban on import of asbestos

c. Violation:
Article III(4),X(I1), TBT Agreement, XXIII(1)(b)

d.  Panel

i. TBT not apply

ii. III(4) violation because asbestos and PCG fibers = like products 

1. Appellate body said not like products, not within scope of Article III(4) 

iii. XX(b) allows “necessary for human health”

iv. uphold within XX(b), uphold, not violation XXIII(1)(b) 

e. commentary if you distinguish product likeness by the process that make it (such as made with child labor, hormones for animals) then it would weaken the true objective of Article III 

f. Analysis

i. Violation of Art. III(4)

1. Are there “like products”

a. Property, nature quality 

b. End use

i. part of competitiveness analysis 

c. Consumer preferences

d. Tariff classification 

e. Health risk not considered under Art. III(4) otherwise why need XX(b), make it superfluous  

2. Appellate criticizes Panel focus end use but Appellate emphasis is now almost solely on consumer preferences there are physical difference issue 

3. Focus is on the physical characteristics of products and not the manufacturing process of the product 

a. A clear health risk make products not like 

b. Therefore burden is higher if product is not alike 

ii. competitiveness factor

iii. property 

g. Less favorable treatment 

h. Does that mean there protectionism 

IX. Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef 

a. Facts

i. Australia + US v. Korea

ii. Duel Retail System

iii. Violation – Art. III(4)

iv. 1988 – import 

1. 5000 sell imported

2. 40,000 sell domestic 

v. 1990 – Dual system, new and separate system

vi. advertisement requirement 

b. Issue

i. Are dual system for the same product based on origin of goods a violation of GATT 

c. Rule

i. any regulation between domestic and foreign is ok so long as less than favorable  - is this standard really doable?

X. European Communities – Measures Affecting Asbestos and Asbestos-             Containing Products  (2001) – under Article XX(b) Health Measures 

a. The case is examined for the Art 20(b) prospective – the health exception 

b. When prima facie evidence of health risk is provided the burden shift to the proponent of the product – Canada 

c. However, a preponderance of the scientific evidence is not need to make prima facie proof 

d. On appeal Canada challenges the credibility of the scientific experts 

e. Standard on appeal is exceeding bounds of discretion

f. Canada also challenged on the basis that banning asbestos is not necessary for public health  

i. Controlled use as an alternative

1. reasonable available alternative

a. alternative measure contribute to the realization of the end pursued

b. the more vital or important the common interest of values, easier it is to find the measures necessary  

c. however, here the controlled used could still lead to great health hazard; therefore, not a rx alternative 

ii. Quantification is necessary 

1. there is no requirement under Art 20(b) to quantify the risk 

iii. risk merely a hypothesis 

iv. level of protection – member have a right to determine the level of protection 

1. while it may be true that PCG fibers are not risk free, they are less risky than chrysotile asbestos – therefore, France is justified 

XI. Korea – Measures Affecting Imports of Fresh, Chilled and Frozen Beef 

a. Analyzed for Art 20(d) implications 
b. FACTS
i. Dual retail system for beef 
c. RULE
i. Member invoking has burden of proof
ii. Measure must be one designed to “secure compliance” with laws or regulations that are not themselves inconsistent with some provision of the GATT
iii. Measure must be necessary to secure such compliance 
d. ANALYSIS 
i. Koreans content that law was enacted to protect the public from unfair business practices 
1. this may qualify to meet the first test
ii. necessary
1. the meaning is on a continuum form “indispensable” to “making a contribution to”
2. the panel adopts the meaning closer to indispensable but not absolutely
3. but the level of necessity needed depends the importance of the interested protected  
4. the extent to which the measure contributes to the realization of the end pursued – effectiveness of the measure 
5. extent to which the compliance measure produces a restrictive effect on interstate commerce 
6. availability of less WTO – inconsistent measures 
iii. Korea does not require dual system in related product areas such as dairy cattle beef, pork or seafood – goes to the reasonably be expected to use alternative measures 
iv. Korea argues that it is after the elimination of fraud and the dual system is the best way to do it 
XII. US – Import Prohibition of Certain  Shrimp and Shrimp Products – WTO    Appellate Opinion – located in Suppl Vol III p. 354 (10/98)
a. Facts
i. At issue is 1987 US Endangered Species Act of 1973, more specifically the part of that act regarding sea turtles 
ii. Ban on shrimp harvested with commercial fishing technology that harms sea turtles 
iii. Import ban not applied to certified nation 
iv. Panel finds that the US law is not consistent with Article XI(1) and cannot be justified under Article XX
v. US position 
1. US says its law is within scope of Article XX chapeau and Article XX(g) or XX(b)
2. The Panel had adopted a “treat to the multilateral trading system” test
3. US urged a “justifiable discrimination” test
vi. India, Pakistan and Thailand position
1. US is abusing Article XX by unilaterally imposing its environmental policy through a trade embargo, as opposed to taking a multilateral path
2. US did not try multilateral negotiations before applying section 609, negotiated with some but not others, 
vii. Malaysia
1. import ban is applied even to TED-caught shrimp if the country is not certified 
viii. Australia
1. unilateral restriction w/o negotiation 
b. RULE
i. US may adopt a justifiable discrimination test there is no language in the GATT to adopt a the Panel’s test 
ii. WTO agreement has many objectives, trade as well as sustainable development and environmental concerns 
iii. Paragraph (g) of Article XX

1. Exhaustible Natural Resources
a. Should included animals 
b. Language of the WTO preamble 
2. relating to the conservation of exhaustible natural resources
iv. Article XX general exceptions

1. general considerations
2. unjustifiable discriminations 
a. in actual application, the 1996 guidelines to section 609 was the only way an country’s regulatory scheme was deem compatible with US
3. US cannot require the other countries to adopt same regulations without taking into consideration different conditions that may in occur in those countries 
4. Requiring certification even though may meet safety requirements was also improper 
5. US did not negotiate before imposing embargo 
a. apart for the inter-American convention, 1996
b. environmental law especially need international cooperation 
X
Trade and the Environmenttc "Trade and the Environment"
Introduction tc "Introduction " \l 2
In the summer of 1992 the United Nations Conference on the Environment and Development (UNCED) met in Rio de Janeiro and adopted a number of instruments, including a declaration of environmental principles known as the Rio Principles. 

The basic theme of the Rio conference was sustainable development and a number of the Rio principles are concerned with that theme.

In order to allow states to achieve sustainable development, Principle 8 provides that "states should reduce and eliminate unsustainable patterns of production and consumption."

While Principle 2 recognized that states have, in accordance with the Charter of the United Nations and the principles of international law, the sovereign right to exploit their own resources pursuant to their own environmental and developmental policies, Principle 3 noted that the right to development must be fulfilled so as to equitably meet developmental and environmental needs of present and future generations.

Two other important principles found in the Rio Principles are the "polluter pays" principle, which holds that those responsible for pollution should pay for its consequences and elimination (Principle 16), and the precautionary principle, which provides that "where there are threats of serious or irreversible damage, lack of full scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent environmental degradation (Principle 15).

The Relationship of Trade and Environmental Policies Generally tc "The Relationship of Trade and Environmental Policies Generally " \l 2
Should GATT rules trump environmental rules simply b/c they were agreed upon earlier in time? Is there a way to decide which is the more "important" rule and therefore the one that ought to be enforced? Or is the environment so important that GATT rules should defer to or be enlisted in the fight for environmental causes? 

Unilateral restrictions on trade are not the most efficient instrument for dealing with an environmental problem. If all countries participated in all international environmental agreements, there would be nothing more to add. However, it is often a challenge just to get a critical mass of countries—let alone all countries—to participate in an international environmental agreement.

As regards the design and implementation of environmental policies, GATT rules place essentially no constraints on the ability of countries to use appropriate policies to protect their environment from damage from domestic production activities or from the consumption of domestically produced or imported products.

When the environmental problem is due to production or consumption activities in another country, the GATT rules are more of a constraint since they prohibit making market access dependent on changes in the domestic policies or practices of the exporting country. The rationale for this is that to do otherwise would invite a flood of import restrictions as countries (especially those with large markets) either attempted to impose their own domestic environmental, economic, and social policies on other countries, or used such an attempt as a pretext for reducing competition from imports.

Furthermore, the fact that GATT rules block the unilateral use of trade measures to dictate changes on the environmental policies of other nations, does not mean that governments are powerless. They still have the possibility of negotiating a multilateral solution or, failing that, of requesting a GATT waiver, which requires the approval of 2/3 majority.

The Tuna-Dolphin Case tc "The Tuna-Dolphin Case " \l 2
U.S.—Restrictions on Imports of Tuna from Mexico (Tuna I) (1993) – Article III (NT) does not apply to law that affect the process by which tuna is caught but here there is a violation of Article XI(1) and Article XX defenses must meet the least GATT inconsistent test 
tc "U.S.—Restrictions on Imports of Tuna from Mexico (Tuna I) (1993) " \l 3
MMPA required that U.S. fishermen use certain fishing techniques to reduce the taking of dolphin incidental to the harvesting of fish. U.S. granted U.S. fishermen licenses that allowed them to kill/injure maximum of 20,500 dolphins/year.

MMPA also required U.S. Government to ban the importation of commercial fish or products from fish caught with purse-seine nets which results in the incidental killing or serious injury of dolphins in excess of U.S. standards. Each country wanting to import yellowfin tuna into the U.S. had to show to the satisfaction of U.S. authorities that its overall regulatory regime regarding the taking of dolphins is comparable to that of the U.S. To meet this requirement, the country had to prove that the average rate of incidental taking of dolphins by its tuna fleet operating in the ETP is not in excess of 1.25 times the average incidental taking rate of U.S. vessels operating in the ETP during the same period.

MMPA also banned importation of yellowfin tuna from intermediary countries, unless the intermediary nation proves that it too has acted to ban imports of such tuna and tuna products form the country subject to the direct embargo.

Mexico was subject to the direct embargo under the MMPA.

Mexico brought action under Article XI:1 claiming that MMPA was an "other measure" or NTB. Mexico also argued that Article XX(b) (measure necessary to protect animal life or health) and (g) (measure relating to conservation of exhaustible natural resources) did not apply because U.S. was applying its law extraterritorially.

U.S. responded that MMPA applies at point of importation and therefore Article III:4 and NOT Article XI applied. U.S. preferred Article III:4 to Article XI b/c Article XI is a blanket prohibition, unless it could prove an exception under Article XX (hard to impossible to do under narrow construction). U.S. had better chance under Article III:4 by proving that it was not discriminating in favor of its fishermen.

Held: Panel said that Articles III (NT) and XI (QR) are not mutually exclusive. However, it agreed with Mexico that Article III did not apply since this article applies to products and not processes. MMPA has nothing to do with tuna per say, but with process by which tuna is caught. Therefore, Article III does not apply.

Panel further concluded that Article XX(b) did not apply b/c U.S. was applying its law extraterritorially. And even if it applied, there were less GATT inconsistent measures that U.S. could've used. Therefore MMPA was not "necessary" under Article XX(b) (e.g. U.S. could negotiate bilateral or multilateral agreements).

With respect to Article XX(g), the Panel concluded that dolphins were a natural exhaustible resource. However, the Panel interpreted "relating to" as "primarily aimed at" and "in conjunction with" as "primarily aimed at rendering effective" domestic restrictions on the production or consumption of tuna, and concluded that MMPA was not primarily aimed at the conservation of dolphins, but at changing the laws of other countries to conform with U.S. environmental laws and policies.

Prof.: Said this was an attempt by the Panel to exclude completely the U.S. environmental standard b/c U.S. could've easily rewritten its law to make it equally applicable to U.S. and foreigners.

U.S.—Restrictions on Imports of Tuna (Tuna II) (1994) 
tc "U.S.—Restrictions on Imports of Tuna (Tuna II) (1994) " \l 3
Same facts as in Tuna I. However, this case was brought by the Netherlands and the EEC as intermediary nations (i.e. they imported Tuna from Mexico) also subject to embargo pursuant to U.S. MMPA.

Held: MMPA does not meet the requirements of the Note ad Article III; were contrary to Article XI:1; and were not covered by the exceptions in Article XX (b), (g), or (d) of the GATT.

Article XX(b): Panel interprets "necessary" as meaning " "least GATT-inconsistent" and overturns prohibition against extra jurisdictional application of Article XX(b).

Article XX(g): Panel sets forth three-step analysis:

(1) are dolphins natural exhaustible resources? Yes

(2) is MMPA "related to" (i.e. "aimed primarily to") the protection of dolphins? Yes

(3) is MMPA applied "in conjunction with" (i.e. "aimed primarily at rendering effective") domestic restrictions on domestic production or consumption

Panel also rejects prohibition against extraterritorial application of Article XX(g).

Article XX(d): Panel found that MMPA was not "necessary to secure compliance with laws or regulations which are not inconsistent with the provisions of GATT." Since measures taken under the primary nation embargo were inconsistent with Article XI:1 of the GATT, the primary nation embargo could not, by the explicit terms of Article XX(d) serve as a basis for the justification of the intermediary nation embargo.

U.S.—Import Prohibition of Certain Shrimp and Shrimp Products (Shrimp-Turtle I): AB-1998-4 [ Suppl Vol 3] – further defining the meaning of least GATT inconsistent environmental laws: give similar opportunities to,   multilateral negotiations, negotiations need not be concluded  
tc "U.S.—Import Prohibition of Certain Shrimp and Shrimp Products (Shrimp-Turtle) " \l 3
The U.S. enacted §609, which provided:

(a)
Secretary of State would negotiate bilateral/multilateral agreements for the protection of sea turtles.

(b)
(1)
Ban import of shrimp harvested w/devices other than Turtle Excluder Devices (TEDs) that may adversely affect sea turtles (law effective May 1, 1991).

(2)
Import ban on shrimp will not apply to harvesting nations that are certified.

(i)
Certification will be granted to countries that don't pose a threat to sea turtles (b/c they don't have sea turtles);

(ii)
Certification will be granted to countries that have regulatory program for the protection of sea turtles comparable to U.S. program and where average rate of incidental taking is comparable to that of the U.S. (If importing country's regulation mandates the use of TEDs, it will be deemed comparable to U.S.)

The 1991 guidelines limited the geographical scope of the import ban imposed by §609 to countries in the wider Caribbean/western Atlantic region, and granted these countries a 3-year phase-in period.

The 1993 guidelines maintained this geographical limitation.

In December 1995 the U.S. Court of International trade stated that the guidelines limiting the geographical scope of the import ban violated §609 and mandated that it be imposed worldwide from May 1996. 

In April 1996 the U.S. issued guidelines imposing the import ban worldwide effective May 1, 1996.

Panel Report:

Article XX not even relevant to §609 b/c to fall w/i it, the measure must be consistent with the multilateral trading system. To uphold U.S. law would threaten the multilateral trading system.  Panel also saw US efforts in the IAC as a benchmark for US multi-lateral negotiation efforts, finding this lacking the court said section 609 as applied was discriminatory.   

Issues for Appeal
Joint Appellees (India, Pakistan & Thailand) claimed that U.S. had abused Article XX by unilaterally imposing its trade policies on the rest of the world.

Malaysia concentrated on the fact that U.S. applied its law discriminatorily b/c it banned imports of shrimp from countries that use TEDs, merely b/c they're not certified.  Further Malaysia said that multilateral negotiations must be concluded and good faith effort should not be enough to avoid USA section 609 from being arbitrary and unjustifiable discrimination 

Malaysia also said that U.S. didn't even attempt to transfer technology or provide technical assistance to it.

Australia and EC agreed with U.S. that Panel erred in setting forth an unprecedented test (i.e., whether the U.S. law threatened the multilateral trading system).

Australia said that U.S. applied its law incorrectly b/c it refused to certify Australia even though its sea turtle conservation regime extends well beyond protecting sea turtles from shrimping nets.

Appellate Body Report:
(1)
Rejected Panel Conclusion that U.S. law is not w/i scope of Article XX's chapeau.

(2)
Said that it's important to first look at the subpagraphs of Article XX and then to the chapeau.

(3)
Article XX(g)- in application countries should try to take the least trade restrictive means 
(a)
"relates to" in Article XX(g) refers to measure that is "primarily aimed at" conservation of natural exhaustible resources.


(b)
"made in conjunction with restrictions on domestic production or consumption" means a measure that is "primarily aimed at rendering effective a domestic restriction on domestic production or consumption".


(c)  
in interpreting this article the court looked to the preamble of the GATT and the “sustainable development” language therein 

(4)
Application of Article XX(g) to §609
§609 passes muster under Article XX(g) because it imposed the same restrictions on U.S. fishermen primarily for the protection of sea turtles, a natural exhaustible resource.

(5)
Article XX Chapeau test: “arbitrary and unjustifiable discrimination”
(a)
Measure must not be applied in an arbitrarily discriminatory manner; 

(b)
Measure must not be applied in an unjustifiably discriminatory manner;

(c)
where the same conditions prevail

(d)
disguised restriction on international trade 


(i)
this analysis is unnecessary because measure already fails the discrimination criteria above

(6)
Application of Article XX Chapeau Test to §609
(a)
Measure was applied with arbitrary discrimination because the process was not transparent; there were no formal, written, reasoned decisions on acceptance or rejection of application for certification.


(i)
This issue is related to Article 10(1) & (3) 

(b)
Measure was applied in an unjustifiably discriminatory manner b/c it imposed a requirement to have essentially the same policies as the U.S.


(i)
US treated different WTO members differently


(ii)
cooperative w/ member of the Caribbean/Western Atlantic region with whom it has a multilateral agreement (Inter-American Convention) and not so w/ other countries like Malaysia where no substantial negotiations were pursued


            *
the IAC shows that multilateral approach is feasible and show the existence of          unjustifiable discrimination 


(iii)
to avoid arbitrary and unjustifiable discrimination US should provide similar opportunities to negotiate an international agreement, negotiations need not be identical 



*
negotiation efforts, resources invested, energies devoted should be comparable 

            *
negations need not be concluded to comply, requiring conclusion would in effect give any member veto over WTO as to whether US has fulfilled its WTO obligations  

            *
disparity in efforts to negotiate raises to the level of “unjustified discrimination”
(c)
Even countries that used TEDs were banned from importing shrimp to the U.S. if they were not certified (simply b/c their laws were not equivalent to U.S. law)

(6)
Conclusion
Thus, even though as written §609 passes muster as "relating to" or being "primarily aimed at" protecting sea turtles, the law, as applied seems more concerned with changing WTO members' laws than with protecting sea turtles.  §609, while qualifying for provisional justification under Article XX(g), fails to meet the requirements of the chapeau of Article XX and, therefore, is not justified by Article XX of the GATT 1994.

Court also justified judicial activism by saying since the Committee on Trade and Environment did nothing the AB must do something 

U.S.—Import Prohibition of Certain Shrimp and Shrimp Products (Shrimp-Turtle II): Recourse to Article 21.5 of the DSU by Malaysia (AB 2001-4) p. 565 in text book for condensed version and p. 507 in Vol 4 of suppl – environmental laws need not specifically address a country specific conditions 
FACTS:  After the first appellate ruling (Shrimp 1 above) US modified the application of section 609, 1999 Guidelines,  to conform with the 98 ruling, Malaysia appeals again saying that modification is not enough that US must enter into multilateral agreements 

Malaysia’s position: 

1 Panel must examine whether the new measure is consistent with provisions in WTO

2 Panel by interpreting complying with suggested measures is sufficient to meet WTO requirements
3 Obligation to negotiate not sufficient, must conclude an agreement 
4 US incorporating “unilaterally defined standards” w/o offer of good faith negotiations 
5 US must engage in serious efforts before enforcement 
6 US could us alternative, trade restrictive course as shown with the IAC 
7 Comparable in effectiveness not enough 
8 Revised Guidelines do not take into account the specific conditions of Malaysia 
AB’s Decision:


The Nature and Extent of the Duty of US to Pursue International Cooperation 

1 comparable effort in negotiating enough NO need to conclude an agreement

2  to make US conclude an agreement is to effective give a country veto rights 

3 Prefer a multilateral approach to this particular problem

4 To test reasonable efforts, US efforts at IAC may be used as an example but not necessary a benchmark or legal standard 

a. “Factual reference in this exercise of comparison”

5 US has shown good effort in the India Ocean and South-East Asia region; therefore, US is not violating section 609 as applied 

The Flexibility of Revised Guidelines

1 Malaysia said: permitting certification for comparable programs not enough because  the program is “unilaterally” prescribed by US in the first place –  however AB said if cast in that light every such law that would fall under article 20 is “unilateral” 

2 Revised Guidelines is written broadly enough to take into account specific conditions all members, Malaysia’s specific circumstances need not be directly addressed in US law or guidelines. 

3 CIT decision not relevant 

Comments:

1 p. 573 of the textbook

a. what about the pressure to comply while negotiations are taking place, time pressures

2 interplay of Multinational Enviromental Agreements (MEA) and WTO?

3 Ever since the Shrimp Turtle case amicus brief from third parties are allowed but AB does not have to look at it.  There was a prequalification requirement but because of protects the practice was abolished.

a. Status of the law right now, Panels may accept amicus but AB no.    

Technical Regulations and Product Standards: The SPS and TBT Agreements p. 575 of text

· TBT & SPS agreement is mutually exclusive, must use one or the other

· In cases there is insufficient scientific evidence, then there may be a temporary measure that is reasonable – precautionary principles 

· Article 2.1 – 2.2

· Scientific principles

· Sufficient scientific evidence 

· Article 5.1

· Risk assessment – based on international standards

· Article 5.2

· Scope of risk assessment includes process/production and scientific grounds 

· Other parts of Article 5

· Risk assessment, likelihood of harm, and minimize trade effects   

SPS Agreement to GATT [health, etc. measures]
Article 2, paragraph:

1 recognizes the right of WTO members to take SPS measures necessary to protect life or health

2 requires them to apply such measures only to extent necessary to protect life or health, to base them on scientific principles and not to maintain them w/o sufficient evidence, subject to a precautionary principle exception 

3 requires that SPS measures not arbitrarily or unjustifiably discriminate between WTO member where identical or similar conditions prevail and not to be applied in a manner that would constitute a disguised restriction on international trade 

Article 3, paragraph:

1 requires members to base their SPS measures on int’l standards where they exist

2  and if they do so, they are presumed to be in compliance with the agreement Art 3(2)

3 Allows them to introduce SPS standards that are higher than int’l so long as they are scientifically justified, i.e. risk assessment per Article 5

Article 5.1


Members shall ensure that their sanitary or phytosanitary measures are based on an assessment, as appropriate to the circumstances, of the risk to human, animal or plant life or health, taking into account risk assessment techniques developed by the relevant international organization 

Article 5.2


In the assessment of risk, Members should take into account available scientific evidence; relevant processes and production methods; relevant inspection, sampling and testing methods; prevalence of specific disease or pests; existence of pest- or disease-free areas; relevant ecological and environmental conditions; and quarantine or other treatment 

EC Measures Concerning Meat and Meat Products (Beef Hormones) p. 579 – the threshold under SPS 5.1 is low and allows for evaluation of enforcement risk 
1 Parties – EU and USA

2 Procedural 

a. Articles 2.2 and 5.1 should always be read together

b. There is no minimum quantitative finding requirement under Art. 5.1 merely that the SPS measure must be base on a risk assessment  

c. Panel should NOT exclude from the scope of risk assessment all matter not susceptible of quantitative analysis 

d. Art 5.1 does not contain any procedural requirement for risk assessment 

e. Member need not carry out their own risk assessment 

f. Ban reasonably related to the risk 

3 Substantive requirement

a.  rational relationship between the measure and the risk assessment 

b. Risk assessment need not be based on mainstream scientific opinion, minority is still relevant 

4 Application

a. All studies presented by EU come to the conclusion that use of hormones is safe if properly used 

b. EU only had one study that was about the carcinogenic potential of hormones in general not specifically applied to hormones in beef for human consumption 

i. There must be actual scientific test and evidence 

ii. However, there is no probability requirement, possibility of health hazard enough 

c. EU also raise the issue of failure to observe good veterinary practice – Panel said this is an non-scientific issue and sh/ not be taken into account in risk assessment

i. Further, even assuming that it can consider this factor, what is control of abuse of hormones any different than control of any other veterinary practice 

ii. Here AB agrees with EU and disagrees with Panel, Art. 5.2 should be read to allow evaluation of enforcement risks, nonetheless, EU here did not submit enough proof 

5 Conclusion

a. EU has not however offered any real proof that there was any treat to health because of abuse in veterinary practice and other proof of the dangers of hormones; therefore, EC import prohibition is not based on a risk assessment w/in meaning for Art. 5.1 and 5.2 of the SPS 

XI
Escape Clauses, Safeguards, and Adjustment Policiestc "Escape Clauses, Safeguards, and Adjustment Policies"
Introduction: The Policies of Safeguards tc "Introduction\: The Policies of Safeguards " \l 2
Open international competition tends to increase the economic welfare of all nations. But not everyone benefits from a lowering of trade barriers. Just as with domestic competition, greater international competition inevitably produces winners and losers.

Safeguards measures (putting aside adjustment assistance) afford import protection to those who are, or otherwise would be, the "losers" in the international competitive process.

Even granting that increased imports may promote productive efficiency and give the consumer more choice at less expense, the argument runs, the domestic producers of import-competing products may find that they can no longer compete successfully. Businesses may be forced to change their product lines or to go out of business entirely, workers may become unemployed, and communities that were heavily dependent on such businesses may find their tax bases eroded and their local economies in shambles.

These observations are sometimes said to justify not only government aid to help workers move into other pursuits, but also a temporary period of protection to help firms, workers and communities adapt to industrial contraction. Workers may be able to retrain before they lose their jobs, for example, and the damage to a local economy may be less if the number of workers unemployed at one time is small due to a more "orderly contraction" of domestic production.

Safeguards actions provide ailing firms with an increase in profits, enabling them to invest in new technology and modern equipment, which will later allow them to compete successfully in the international marketplace. Problem with this argument is that it assumes that the government can identify firms that can eventually become competitive.

Article XIX constrains the circumstances under which concessions may be revoked by requiring an "injury test." Safeguards measures are to be employed only when "increased quantities of imports cause or threaten serious injury" to the import-competing industry. 

U.S. Procedures for Obtaining Safeguards Relief tc "U.S. Procedures for Obtaining Safeguards Relief " \l 2
Under U.S. law, an escape clause proceeding begins with a petition to the International Trade Commission (ITC) by representatives of the allegedly injured domestic industry (such as a trade association, individual firm, union, or group of workers), or with a request to the ITC by the President, the U.S. Trade Representative, the Senate Finance Committee, or the House Means and Ways Committee, or upon initiative of the ITC itself.

Petition for relief must give information justifying relief, including extensive data on imports, domestic production and injury, as well as an explanation of how the industry is making an effort to compete with the imports and how it will adjust if relief is granted.

The ITC then determines whether the prerequisites of U.S. law are fulfilled. Its investigation and report must be completed within six months. If it makes an affirmative determination (including a tie vote), those Commissioners voting in the affirmative recommend a remedy and pass the matter on to the President, who must usually act within 90 days. The President has fairly broad discretion to reject the ITC recommendation, or to alter the recommended remedy, and not infrequently the President has done so. 

Interested parties typically submit written materials and present testimony at ITC hearings. Decisions of the ITC are generally reviewable in the Court of International Trade of (in some cases) the Court of Appeals for the Federal Circuit. In escape clauses, in large part because of the involvement of the President, judicial review is extremely limited—essentially to questions of procedural regularity.

The Prerequisites and Causal Requirements of an Escape Clause Remedy tc "The Prerequisites and Causal Requirements of an Escape Clause Remedy " \l 2
Increased Imports tc "Increased Imports " \l 3
An increase in imports can occur in two ways (1) The absolute volume of imports may increase or (2) the import share of the domestic market may increase, even though the total volume of import declines.

The unresolved issue concerns the time period over which the existence of an increase is measured. 

Stainless Steel and Alloy Tool Steel – the time frame to measure increase in import may be long than 5 years if there are unusual circumstances to justify

tc "Stainless Steel and Alloy Tool Steel " \l 4
ITC considered the increased imports requirement satisfied b/c imports increased between 1964 and 1975. ITC used this time frame to avoid a determination based solely on a time period in which abnormal economic conditions existed. From 1968-74 the domestic industry was distorted by VRA, worldwide nickel strike, 2 recessions, and domestic price controls. Since 1964, total imports of stainless steel and alloy tool steel have tripled, imports of other stainless steel has doubled and imports of alloy tool steel articles have increased threefold to tenfold. The ratio of imports to domestic production also increased markedly.

Generally, the period of time selected by the Commission has been 5 years. Still, it is not uncommon for respondents to urge that an apparent increase in imports over the past five years is misleading for some reason, or for petitioners to urge that an apparently flat five year trend is the product of some abnormally high import level in the base year. 

Industry Definition tc "Industry Definition " \l 3
The petition is taken by the ITC to determine the scope of the imports under investigation, and that alone allows an assessment of whether imports have increased absolutely. But before the market share of imports can be measured, and before the "serious injury" analysis can be undertaken, it is necessary to identify the domestic "industry" that competes with the imports under investigation.

GATT Article XIX requires that the increased imports injure producers of "like or directly competitive products". The same requirement appears in U.S. law. 

Wood Shakes and Shingles (directly competitive = commercially equivalent) 
tc "Wood Shakes and Shingles (directly competitive = commercially equivalent) " \l 4
Like articles are those which are substantially identical in inherent or intrinsic characteristic (i.e., materials from which made, appearance, quality, texture, etc.).

Directly competitive articles are those which, although not substantially identical in their inherent or intrinsic characteristics, are substantially equivalent for commercial purposes, that is, are adapted to the same uses and are essentially interchangeable therefore. 

Although there are both similarities and differences between the various shakes and shingles at issue in this investigation, the choice of whether to use shakes or shingles in a particular building application appears to be dictated by factors other than the inherent characteristics of the articles, such as consumer preferences and geography. Thus, even though they may not be "like products," they are interchangeable. Both shakes and shingles are used for fundamentally the same purpose, the outside covering of buildings, particularly in residential applications. In determining which producers constitute the domestic industry, the Commission generally considers the productive facilities, manufacturing processes, and the markets for the products at issue in the investigation. In this investigation, approximately 50% of the domestic mills produce both shakes and shingles. In addition, both shakes and shingles are marketed for the most part through wholesale distributors and sold to the construction industry.

Fresh Cut Roses (regional segment of national industry may not be domestic industry) 
tc "Fresh Cut Roses (regional segment of national industry may be domestic industry) " \l 4
Under §202(c)(3)(C), the Commission may treat a regional segment of the national industry as the domestic industry if (a) domestic producers are producing the like or directly competitive article in a major geographic area of the U.S.; (b) their production facilities constitute a substantial proportion of the domestic industry and primarily serve the market in that area; and (c) imports are concentrated in that area.

Conclusion: The domestic industry producing an article "like or directly competitive with" fresh cut roses cannot appropriately be subdivided into a distinct geographic region. The appropriate domestic industry consists of all the facilities in the U.S. devoted to the production of fresh cut roses.

Rationale: Although the growers in the eastern 2/3 of the U.S. may technically meet the above statutory conditions, approximately ½ of consumption in that region is supplied by domestic growers outside the geographic area. The impact of imports, therefore, is not isolated on growers in just the eastern region, since imports also compete with roses grown in the western 1/3 of the U.S.

Certain Cameras – U.S. products partially manufactured abroad may still be a domestic industry, look at % of domestic content

tc "Certain Cameras (how much production activity took place domestically?) " \l 4
Keystone wanted to exclude from the domestic industry Kodak 110 and 35mm cameras assembled or partially manufactured abroad, while Kodak wanted its cameras included. Commission had to decide how to assess Kodak's domestic operations related to the production of 35mm and 110 cameras that were assembled or partially manufactured in Mexico and Brazil. Further, the Commission had to determine whether those Kodak cameras that are considered to be imports for customs purposes should also be considered imports for the purpose of this investigation.

Conclusion: Kodak cameras assembled or partially manufactured abroad still part of the U.S. domestic industry.

Rationale: Customs standard rejected. The key factor is how much production activity takes place domestically. However, strict value-added approach is also rejected. Better to look at product's share of domestic content, including R&D activity, manufacturing activity, employment, etc.

Serious Injury tc "Serious Injury " \l 3
Escape clause relief is only permissible under GATT and U.S. law if the increased imports cause or threaten to cause serious injury to the domestic industry. With rare exception, the petitioners allege that serious injury exists already and do not rely solely on threat.

Under U.S. law, the ITC must consider, with respect to serious injury:

the significant idling of productive facilities in the domestic industry, the inability of a significant number of firms to carry out domestic production operations at a reasonable level of profit, and significant unemployment or underemployment within the domestic industry.

With respect to the threat of serious injury, the ITC must consider:

a decline in sales or market share, a higher and growing inventory, and a downward trend in production, profits, wages, or employment (or increasing underemployment) in the domestic industry; the extent to which firms in the domestic industry are unable to generate adequate capital to finance the modernization of their domestic plants and equipment, or are unable to maintain existing levels of expenditures for R&D; and the extent to which the U.S. market is the focal point for the diversion of exports of the article concerned by reason of third country import restraints.

The presence or absence of any factor is not necessarily determinative.

Nonrubber Footwear I  -- We cannot base serious injury on the ill health of a very small portion of domestic production.

tc "Nonrubber Footwear (healthy industry; not seriously injured) " \l 4
Conclusion: Commission found that indicators of the performance of the domestic industry were mixed. Analysis of all of them lead to the conclusion that the industry is not currently experiencing serious injury.

Rationale: With respect to production, although there has been some idling of productive facilities, the evidence does not establish the serious injury required in the statute, especially when viewed in the context of the industry's total performance. The data reveal an industry that is smaller and more concentrated than in prior years. But a smaller and more concentrated industry is not necessarily a seriously injured industry. With respect to profitability, overall profits increased during the 1979-83 period. Overall ratio of net operating profits to net sales increased; ratio of profit to total assets reached a 5-year high in 1983. Profits as a % of net worth were above the 1979 levels in 1983 and were over 30% in 3 years 1980, 81, and 83. Although some smaller firms have been unprofitable, the larger companies producing 1-2 million pairs annually, accounting for 17% of production in 1982 performed considerably better than the smaller firms. We cannot base injury on the ill health of a very small portion of domestic production. Finally, with respect to employment, there were fewer shoeworkers employed in the industry now than in 1981; wages, however, increased; thus, the employment picture is mixed. But taking all factors into account, the ITC didn't find that the industry was experiencing serious injury.

Nonrubber Footwear II (threat of serious injury) 
tc "Nonrubber Footwear (threat of serious injury) " \l 4
Conclusion: The ITC found that the industry was experiencing threat of serious injury.

Rationale: With respect to production, the overall pattern is one of constant decline since 1981. Production capacity, which seemed to have stabilized in previous case, has not stabilized, but has fallen 9%. Domestic producers have been unable to increase their capacity utilization rates. Decline in domestic capacity has been the result of a striking increase in the number of firms that have recently closed. With respect to profitability, in 1984, operating income on domestic footwear operations fell to 5.8% of net sales. In contrast, average operating profits for all manufacturing increased to 6.8%. Producers of the majority of domestic production are experiencing little, if any, profits. With respect to employment, overall employment in the industry has fallen 8% since 1983. The number of workers in the industry has fallen gradually since 1981. Thus, the new information shows that by the end of 1984 and continuing into 1985, this industry is clearly becoming less able to meet the increasing intensity of global competition than the industry the ITC examined the year before.

Causation tc "Causation " \l 3
In addition to finding "serious injury", the ITC must also find that the serious injury has been caused by the increased imports. At present, §201 requires that the increased imports be a substantial cause of serious injury, with "substantial cause" defined as an important cause that is not less important than any other cause.

Certain Motor Vehicles (shift in demand and recession greater causes than increased imports) tc "Certain Motor Vehicles (shift in demand and recession greater causes than increased imports) " \l 4
Conclusion: The decline in demand for new automobiles and light trucks owing to the general recessionary conditions in the U.S. economy is a far greater cause of the domestic industries' plight than the increase in imports.

Rationale: (1) The demand for the type of automobile desired by the public has shifted from larger, less fuel-efficient cars to smaller, more fuel-efficient cars. (2) There has been an overall decline in the demand for automobiles in general b/c of the recession. Although there was also high inflation, unemployment, rising interest rates, and higher energy costs, these are all part of the recession and therefore cannot be counted as separate causes; otherwise, there could never be §201 cases in recessionary periods. Nevertheless, recession was an important cause, which, together with shift in demand, were more important causes than increased imports.

Heavyweight Motorcycles (inventory + increased imports greater cause of threat of serious injury than recession) tc "Heavyweight Motorcycles (inventory + increased imports greater cause of threat of serious injury than recession) " \l 4
Conclusion: Imports of finished heavyweight motorcycles pose a "substantial cause" of threat of serious injury.

Rationale: Yes, there was a recession and it created unique problems for the domestic motorcycle industry (e.g. rise in unemployment among blue-collar workers, who constitute the prime market for heavyweight motorcycles). Nonetheless, if the ITC were to analyze the causation question this way, it would be impossible in many cases for cyclical industry experiencing serious injury to obtain relief under §201 during a recession. Although the recession has undoubtedly depressed the demand for heavyweight motorcycles, economic conditions are beginning to improve. As demand responds to this improvement, the domestic industry will be pre-empted from participating in any growth because of accumulated inventory and future imports of them. Therefore, not the recession, but the inventory of motorcycles coupled with anticipated future imports constitute the greatest threat of injury in the months ahead.

Unwrought Copper (ITC doesn't care about international comparative advantage) tc "Unwrought Copper (ITC doesn't care about international comparative advantage) " \l 4
World copper prices fell from 85 cents per pound to 63 cents per pound while average U.S. production costs decreased from 88 cents to 82 cents. Thus, U.S. industry did not have an international comparative advantage, which meant that imported copper could be sold cheaper in the U.S. than American copper.

Conclusion: ITC doesn't have to determine wether domestic industry has comparative advantage.

Rationale: The Commission rejected the notion that it must determine whether the domestic industry has a comparative advantage in a product before making an affirmative recommendation. Such a requirement would thwart the purpose of §201.

Extruded Rubber Thread – then nature of the harm from import limited to increased quantity in domestic market, lower raw material or labor costs abroad cannot be considered 
tc "Extruded Rubber Thread (lower raw material or labor costs abroad cannot be considered) " \l 4
Petitioners contended that imports enjoyed a cost advantage in the form of lower labor or raw material costs, especially with respect to fungible goods, which enables them to displace sales of competing domestically produced products. These underlying factors, however, cannot constitute "alternative causes" under the Act. ITC can only consider whether alternative causes in the U.S. market or producers, such as changes in technology or consumer tastes, domestic competition from substitute products, plant obsolence, or poor management were a more important cause of injury than increased imports. Thus, it is the entry of these imports in increased quantities, irrespective of any competitive attributes of those imports derived from their home market, that the Commission must consider.

Certain Cameras (Keystone's poor management was more important cause than increased imports) tc "Certain Cameras (Keystone's poor management was more important cause than increased imports) " \l 4
Keystone's poor management was more important cause than increased imports, as indicated by its brief investment in the videocassette business; its inability to adapt to changes in the camera market; its failure to pursue a consistent and effective plan to develop brand name recognition or to develop a distinct market niche; and its adjustment plan, which suggests a number of revised management strategies.

Wood Shakes and Shingles (increased imports was effect and not cause of substantial injury) tc "Wood Shakes and Shingles (increased imports was effect and not cause of substantial injury) " \l 4
The fact that the quantity of imports has increased and that the domestic industry is injured does not necessarily mean that imports are a cause of injury, much less a substantial cause. The coincidence of increases in imports and injury to the domestic industry may be due entirely to changes in other factors.

In this case, there was a contraction in domestic demand which lowered the prices of shakes and shingles, which injured the domestic industry. At the same time, there was an increase in imports that was (1) caused by the decreased demand for domestic shakes and shingles; (2) coincidental with decreased demand for domestic shakes and shingles; or (3) only minimally responsible for decreased demand for domestic shakes and shingles. Thus, the decreased demand for domestic shakes and shingles was the substantial cause of increased imports and not the other way around.

Safeguards Remedies tc "Safeguards Remedies " \l 2
Presidential Discretion in Escape Clause Cases tc "Presidential Discretion in Escape Clause Cases " \l 3
Import Relief tc "Import Relief " \l 4
The President may grant one or more of the following:

(1)
increases in, or imposition of duties on the article causing or threatening to cause serious injury to the domestic industry;

(2)
tariff-rate quotas; or

(3)
quantitative restrictions (quotas) on the import of such article. (Under GATT, but not under U.S. law, if quotas are used, such quotas can't be less than what imports had been during the prior 3 representative years)

While the President has flexibility in determining the remedy he must impose, the remedy should be commensurate with the injury found by the Commission. If the remedial action taken by the President differs from the action recommended to him by the Commission under §202(e)(1), he shall state the reason for imposing a different remedy. If, under §203(c)(1), the President reports that he is taking action  which differs from the recommendation of the Commission, the Congress could adopt a concurrent resolution, by majority vote of both Houses of Congress within 90 days after the President so reports, disapproving the action taken by the President.

Duration of Relief and §204 Reviews tc "Duration of Relief and §204 Reviews " \l 3
U.S. law provides that protection shall ordinarily be phased down during the period of relief. It also provides in §203 for a 4-year period of relief, which can be extended to a total of 8 years if the ITC makes a determination that an extension is needed to prevent injury and that a positive adjustment is occurring.

Look at Western Red Cedar Shakes and Shingles for good arguments put forth for continuation of import relief under §201 (page 648).

Compensation to Exporting Countries tc "Compensation to Exporting Countries " \l 3
The escape clause action, taken by the party claiming injury from imports, authorizes a retaliatory response from other contracting parties under Article XIX, paragraph 3. If no agreement is reached during consultations, the invoking country has the right to proceed with its withdrawal of privileges under Article XIX and the exporting country is then given a right to respond in kind. This counter-response is the prerogative of "affected contracting parties."

In practice, agreements have usually (but not always) been concluded. The Contracting parties have never "disapproved" of a response to withdrawals, partly b/c consultation and negotiation among the parties affected as well as other contracting parties sometimes lead to a contracting parties' decision that approves in advance the response that will be taken.

Adjustment Assistance tc "Adjustment Assistance " \l 2
The Department of Labor administers a program of trade-related adjustment assistance for workers, while the Department of Commerce, Economic Development Administration administers a program of technical assistance for firms and industries.

Although the amount spent in adjustment assistance is not inconsequential, it pales in contrast to many estimates of the costs to the U.S. economy of import protection.

Adjustment assistance, unlike import restriction, would impose direct monetary costs on the t/p. But by creating more flexible industries and more highly skilled workers—thus benefiting the entire economy—successful programs of adjustment assistance should offset part or all of their tax cost.

Use of adjustment assistance also avoids the adverse effects on costs of U.S. produced goods in both domestic and foreign markets, the restriction on access for those goods to markets abroad, and the strains on U.S. foreign relations that may arise when the escape clause is used.

Under some circumstances, adjustment assistance will be difficult to apply (industry may be too large, or simply may need a brief period of adjustment w/o government help). In that case, if the industry is seriously injured, temporary import restrictions, coupled with maximum possible adjustment assistance, would be appropriate.

The Sneaker World, Inc. Problem tc "The Sneaker World, Inc. Problem " \l 2
Sneaker world: 10-year old business; incorporated in U.S. Imports sneakers from Indonesia and Korea. Doing well. Increased sales. Its major client is Seers, Inc., a retail chain.

Kids, Inc. Family-owned Wisconsin business; manufactures sneakers. Over the last 10 years it has experienced decrease in sales (20%). When it operates at full capacity it employs 460 people. Presently employs 350 people.

AFA: Trade Association. Recognizes problem faced by Kids, Inc. Other industry manufacturers of sneakers affected; statistics show that athletic footwear industry has lost 40% market share to imports. However, high price/quality shoe business is doing OK.

Standing
Kid, Inc., AFA have standing. Better idea for AFA to bring action. If possible, get Senate Finance Committee or House Ways and Means Committee included.

Increased imports
Increased imports may be in absolute terms or relative to domestic production. Relevant time period is generally 5 years, unless there were extraordinary circumstances that warrant looking beyond 5-year period (Stainless Steel). In this case, the loss of market share has occurred during the last 10 years. If major chunk of loss occurred 10 years ago, the ITC may consider it an old injury. But this case has possibility.

Domestic Industry
Under §202(c)(6), domestic industry includes domestic producers. Thus, we may be able to exclude Sneaker World Inc. as part of the domestic industry b/c they're importers, not producers.

Under §202(c)(4)(C) we may be able to exclude sneakers manufactured in the West Coast, if they're doing well (regionalize—see Fresh Cut Roses).

We also would like to exclude from our domestic industry the high end sneakers b/c they're doing well. Thus, we should argue that they're not like or directly competitive with our sneakers (Wood Shakes & Shingles).

What about partial assembly overseas? Look at Certain Cameras. Substantial transformation test for customs purposes NOT applicable. Strict value-added test rejected. Key factor is domestic production activity of component parts (U.S. employment BIG FACTOR).

Serious Injury or Threat of Serious Injury
Production: Kids, Inc. production has decreased by 20% in last 10 years. However, overall domestic production has remained the same. 

Profitability: 40% market share loss.

Employment: Unemployment? Underemployment?

Threat of serious injury should be argued in the alternative.

XII
The Regulation of Dumpingtc "The Regulation of Dumping"
Introduction tc "Introduction " \l 2
Escape clause actions are taken for purposes of adjustment to imports, which come about through the natural application of liberal trade policies; whereas AD duties and CVD are designed to counteract foreign measures which are considered in some sense "unfair" or "market distorting."

Certain international trade practices are undesirable and should be regulated. The basic idea behind such rules is sometimes expressed as a desire to create a level playing field where the producers of the world all have an equal chance to compete.

Application of the major statutes on unfair trade practices, such as dumping and subsidization, is characterized, particularly in the U.S., by complex rules and proceedings and by extensive involvement of lawyers and courts.

International Rules on Dumping tc "International Rules on Dumping " \l 2
GATT Article VI deals with both AD and CVD. However this article is relatively brief and says little about many of the procedural and substantive issues that arise in AD and CVD cases. Thus, in 1967, the Antidumping Code was signed. 

One key fact about Article VI and GATT regulation of dumping is that the GATT does not forbid dumping; it only authorizes, as an exception to other GATT obligations, the imposition of AD duties to offset dumping if the dumping causes material injury to a domestic industry.

U.S. Antidumping Law tc "U.S. Antidumping Law " \l 2
Since 1980 the administration of the U.S. AD law has been split between the ITA of the U.S. Department of Commerce, which determines whether dumping has occurred, and the ITC, which determines whether U.S. industry has demonstrated sufficient injury.

Procedural Aspects of U.S. Antidumping Law tc "Procedural Aspects of U.S. Antidumping Law " \l 3
There are three distinct stages in U.S. AD and CVD cases: First, the initial investigation, which determines whether or not an AD/CVD order will be issued. Second, the annual review procedure, in which the actual amount of AD/CV duties to be collected is established. Third, the revocation procedures, by which cases are finally terminated. In addition, there is judicial review of all final determinations in these three stages.

Initial Investigations tc "Initial Investigations " \l 4
ITA is responsible for determining the extent of dumping or subsidization, while the ITC determines whether U.S. industry has suffered material injury.

(1)
ITC makes preliminary injury determination;

(2)
ITA makes both its preliminary and final dumping/subsidy determination;

(3)
ITC makes its final injury determination.

The decision by the ITA on whether to initiate an investigation is largely pro forma. At this stage the ITA determines whether the petition properly alleges the basis for an action, contains information reasonably available to the petitioner in support thereof and is filed by an appropriate party.

If the ITA initiates an investigation, the ITC determines whether there is a reasonable indication that U.S. industry has been materially injured by the allegedly dumped or subsidized imports. To make that determination, the ITC collects information from the U.S. industry and others through questionnaires and uses other information it has available about the industry.

If the ITC preliminary determination is affirmative, the ITA continues its preliminary investigation (which goes forward in any event during the ITC's preliminary investigation).

On the basis of the ITA questionnaire responses, or, in the absence of adequate information from a respondent, the best information available to it (which may be information supplied by the petitioner), the ITA determines on a preliminary basis whether the foreign goods are being sold in the U.S. at LTFV or have been subsidized. It does so by calculating the preliminary subsidy margin or dumping margin, i.e., the difference between the export price (price at which good is being sold) and the normal price (exporting country home price or 3d country price).

If a preliminary affirmative investigation results, the Customs Service is directed to "suspend liquidation" of all subsequent imports of the product in question and to collect a deposit or bond thereon equal to the preliminary margin. 

Between its preliminary and final determinations, the ITA verifies the questionnaire responses. In addition, both the respondent and petitioner typically file comments in respect of the preliminary determination. In its final determination, the ITA responds to these comments and revises its preliminary determination in light of those comments that it accepts and whatever additional relevant information has come to its attention.

If the ITA makes an affirmative preliminary dumping or subsidy investigation, the ITC commences a further investigation into the injury issue. In the final ITC injury investigation, a hearing is typically scheduled, at which the parties can present witnesses and legal arguments.

Assuming that the ITC makes an affirmative final injury finding, an AD or CVD order is issued. The dumping or subsidy margin established in the ITA's final determination is used as the basis for establishing the precise amount of AD/CV duties owed on imports of the merchandise made between the preliminary AD/CVD determination and the final ITC injury determination. This provisional amount must normally be deposited with the U.S. government in cash. The final amount of duty owing on these imports is determined in the annual review procedure discussed below.

Exporters or the foreign government may settle a case by agreeing to cease dumping, subsidization, or to revise their prices so as to eliminate the injury to U.S. industry. Such settlements, known as price undertakings, are not uncommon in the U.S.

Administrative Reviews tc "Administrative Reviews " \l 3
The dumping or subsidy margin determined by the ITA in its final determination in an investigation is used to set the amount that must be deposited on importation of products subject to an AD or CVD order. The ITA, at the request of an interested party, will conduct a review each year to establish the exact extent of dumping or subsidization, and the importer either receives a refund if the amount deposited was too high (plus interest), or pays an additional sum (plus interest) if it was too low.

Revocation tc "Revocation " \l 3
AD and CVD orders remain in effect until they are revoked. Even if an annual review finds no dumping or subsidization, which means that no amount is required to be deposited on future importations, the AD/CVD order remains in effect and it is possible that a subsequent review could result in the assessment of AD or CV duties. Revocation of AD or CVD orders may occur on a number of grounds (1) an absence of dumping or subsidization (person has not dumped for the past 3 years and promises not to dump in the future); (2) an absence of continuing injury (ITC concludes that revocation would not result in material injury to U.S. industry, ITA will revoke an AD or CVD order); (3) a lack of continuing interest in a case by domestic industry; and (4) application of the automatic revocation provision, the so-called "sunset" rule" (there has been no request for an annual review for four consecutive anniversaries of an order and after notice to all interested parties, no one objects on the fifth anniversary).

Revocation is relatively rare if there is opposition from the U.S. industry.

Judicial Review tc "Judicial Review " \l 3
U.S. law provides for appeals from final determinations of the ITA or ITC to the Court of International Trade (CIT). Decisions by the ITA not initiate an investigation and negative preliminary decisions by the ITC are review to see if they are arbitrary or capricious or an abuse of discretion, or otherwise not in accordance with law. Final determinations by the ITA and ITC are reviewed to see if they are supported by substantial evidence on the record. From the CIT, cases are appealable to the Court of Appeals for the Federal Circuit, and to the Supreme Court on writ of certiorari.

U.S. Substantive Rules: Determinations of Dumping tc "U.S. Substantive Rules\: Determinations of Dumping " \l 2
RULE: U.S. antidumping statute provides that if imports occur at LTFV and are causing or threatening material injury, then an AD duty will be assessed equal to the amount by which the normal value exceeds the export price.

Typically, invoice prices are the starting point. Various adjustments are then made because export sales may be made on quite different terms than sales on the home market, thereby making inappropriate a simple comparison of invoice prices. 

Generally speaking the petitioners want to minimize the export price and maximize the normal value.

Dumping = Normal Price > Export Price

Export Price tc "Export Price " \l 3
§772 (pg. 884)

Calculation of export price is relatively straight forward when sales are made to unrelated parties prior to importation into the U.S. The main adjustment that is made to the invoice price is to eliminate transportation and related "movement" expenses so as to arrive an ex-factory price.

When goods have not been sold to an unrelated party before importation into the U.S., U.S. law provides for the use of constructed export price. If this method is used, then, any U.S. distribution costs (and any additional U.S. manufacturing costs) are factored out of the price charged to the first unrelated party.

Normal Value tc "Normal Value " \l 3
§773 (pg. 887)

First question is whether there are sufficient sales in the exporting country market to serve as the basis for normal value. If there are no adequate sales in the home market, then Commerce has a choice of establishing normal value through the use of export prices to third countries or through constructed value, which is described below. Preference is for use of 3d country sales, but often constructed value is used. Commerce may exclude below-cost sales in exporting country's market to arrive at normal value.

Constructed Value tc "Constructed Value " \l 4
§773(e) (pg. 893)

Cost of materials and fabrication or other processing involved, during a period which would ordinarily permit the production of the merchandise in the ordinary course of business. Typically includes all costs (including overhead and production) + 10% profit.

XXIII

The Material Injury Test in AD and CVD Casestc "The Material Injury Test in AD and CVD Cases"
Introduction tc "Introduction " \l 2
Before AD & CV duties may be imposed, the importing nation must determine that imports of dumped or subsidized merchandise have caused material injury or threatened material injury, to the domestic industry producing the like product, or that the imports are materially retarding the establishment of a domestic industry. This inquiry is conducted by the ITC in the U.S.

The injury determination in a dumping or CVD case is simpler than the injury analysis in an escape clause proceeding, particularly under U.S. law. Most importantly, there is no requirement that various causes of injury be compared to see which among them is most important. Rather, the proceeding simply inquires whether the unfairly traded imports cause or threaten material injury. Concurrent causes of injury do not preclude countermeasures, save for the case where the other causes are solely responsible for whatever injury has been suffered.

(1)
Determine the relevant domestic industry so that the impact of imports on it can be assessed.

(2)
Under the so-called bifurcated test (NOT favored by healthy industries), the domestic industry must be examined for signs for "material injury" or threat of such injury from increased imports. If none are present under the bifurcated approach, analysis of causation is unnecessary. If injury or threat is present, however, the question of its cause must be reached as the third stage of analysis (little cause will suffice). An alternative "unitary" approach (favored by healthy industries) to injury analysis combines these two steps—it begins by identifying the harm caused by unfair imports, and concludes with a judgment whether that harm is material (cares a lot about causation by dumped imports)

Definition of Industry tc "Definition of Industry " \l 2
U.S. law defines industry as the producers as a whole of a domestic like product or those whose output constitutes a major proportion of the domestic production of the like product. (§771(4)(A)).

High Capacity Pagers from Japan (like products and sufficient production related activity) tc "High Capacity Pagers from Japan (like products and sufficient production related activity) " \l 3
Tone-only and display pagers are different in both characteristics and uses. The differences diminish the degree of substitutability and competition between them. Therefore, they are not like products.

Next issue is definition of the domestic industry. Significant production related activity occurs in the U.S. These activities involve considerable technical experience and capital investment. The value added to the pagers in the U.S. constitutes a significant percentage of their component value and direct labor costs. Motorola has two facilities in Florida where the company employs a substantial number of workers in R&D specifically related to the tone-only pagers. Production related activity in the U.S. sufficient to include both tone-only models as part of the domestic industry.

Conclusion: Display only and tone-only pagers not like products. Domestic industry of tone-only pagers includes both models of Motorola tone-only pagers.

Regionalization tc "Regionalization " \l 3
ITC can base its finding on harm to a regional industry. The key factors are that the regional producers must sell all or almost all of their production in the region, the regional market must not be supplied to any substantial degree by U.S. producers from outside the region, and all or almost all of the regional producers must be materially injured.

Upstream and Downstream Production tc "Upstream and Downstream Production " \l 3
Because the industry is limited to "like products" the ability of upstream and downstream producers to join the industry is quite limited. But the Flanges case suggests a caveat—sometimes "finished" and "unfinished" products are combined into one industry.

Material Injury and Threat tc "Material Injury and Threat " \l 2
New Steel Rails from Canada tc "New Steel Rails from Canada " \l 3
Commission found that industry in the U.S. is threatened with material injury by reason of imports from Canada of new steel rails. Used bifurcated approach. Looked at condition of the industry. Found material injury but not by reason of increased imports.

Commission Cass vigorously criticized the bifurcated approach. Said that material injury must be caused not by increased imports but by dumping. Standard should be whether dumping contributed to  material injury.

Certain All-Terrain Vehicles from Japan – causation analysis 

tc "Certain All-Terrain Vehicles from Japan " \l 3
Domestic industry in the U.S. is not materially injured or threatened with material injury by reason of imports of all terrain vehicles, assembled or unassembled, from Japan that are sold at less than fair value.

Even assuming that the domestic industry is presently suffering material injury, negative determination was based on the lack of a causal nexus between the condition of the industry and any harm being suffered by it, and to the lack of any indication of a real and imminent threat of material injury to that industry.

In considering whether the domestic industry is materially injured by reason of LTFV imports, the Commission is required to consider the volume of the imports, the effect of such imports on prices, and the impact of such imports on the domestic industry. Causes of material injury are not weighed, and the imports need not be a principal, a substantial, or a significant cause of material injury. However, the Commission is to consider information that indicates that harm is caused by factors other than the LTFV imports, such as a contraction in demand, or changes in patters of consumption or restrictive practices of and competition between the foreign and domestic producers.

Commission found insufficient causal link between the condition of the industry and the LTFV imports. The quantity of imports declined steadily and significantly between 1985 and 1988. The value of import shipments declined over the same period.

Import market share also steadily declined from 1985 to 1988. While the volume and market share of the imports remains substantial, petitioner has conceded that the adverse effects of the imports were not felt until sometime in 1987, despite the fact that the volume and share of the market held by the imports were higher in 1985 and 1986. Domestic industry has gained market share at the expense of LTFV imports that is significant, particularly in light of the pronounced contraction in demand for the product. Domestic market share has steadily increased in terms of quantity and value from 1985 to 1988.

There were also NO adverse price effects by the LTFV imports. There's no evidence that LTFV imports depressed prices b/c both import and domestic prices have generally risen. There's also NO evidence that LTFV imports have prevented price increases, to any significant degree, that otherwise would have occurred.

Public simply preferred Japanese vehicles b/c they thought they were safer, and even if they were more expensive, they would buy the Japanese.

Stainless Steel Flanges (Unitary Approach) tc "Stainless Steel Flanges (Unitary Approach) " \l 3
(1)
Define Domestic Industry

(2)
Determine whether there's material injury by reason of dumped imports:

(a)
Determine the effect of dumping on domestic prices (elasticity of demand and substitution; elasticity of domestic supply—ability of producers to increase production in response to price increases in the market).

(b)
Evaluate the impact of the dumped imports on the domestic industry (compare state of industry if imports were not dumped and industry w/dumped imports)

Crucial to evaluate impact on the domestic industry's production and revenue

(c)
Determine whether the price, production, and revenue effects of the dumping, either separately or together, demonstrate that the domestic industry would have been materially better off if the imports had been priced fairly. If this is affirmative, then the domestic industry is materially injured by reason of dumped imports.

XIV

Subsidies and Countervailing Dutiestc "Subsidies and Countervailing Duties"
Introduction tc "Introduction " \l 2
The Agreement on Subsidies and U.S. law establishes 3 categories of subsidies:

Prohibited Subsidies (countervailable; automatically deemed to be specific) tc "Prohibited Subsidies (countervailable; automatically deemed to be specific) " \l 3
Export Subsidies: Those contingent, in law or in fact, whether solely or as one of several other conditions, upon export performance

Import Substitution Subsidies: Those contingent, whether solely or as one of several conditions, upon the use of domestic over imported goods.

Actionable (Domestic) Subsidies tc "Actionable (Domestic) Subsidies " \l 3
Specific Subsidy: Countervailabe. Specific subsidies are those applying only, in law or in fact, to an enterprise or industry within the jurisdiction of the authority providing the subsidy.

For guidelines on whether subsidy is specific, see Supp. Pg. 865.

Non-Specific: Not countervailable.

Non-Actionable (Non-Countervailable) Subsidies (automatically deemed non specific) tc "Non-Actionable (Non-Countervailable) Subsidies (automatically deemed non specific) " \l 3
Involve assistance to industrial research and pre-competitive development activity, assistance to disadvantaged regions, or certain types of assistance for adapting existing facilities to new environmental requirements imposed by law and/or regulations. 

Income Tax Practices Maintained by France tc "Income Tax Practices Maintained by France " \l 3
France taxed income earned in France but not income arising out of France. Panel concluded that the particular application of the territoriality principle by France allowed some part of export activities, belonging to an economic process originating in the country, to be outside the scope of the French taxes, which conferred a benefit to French exporters and was thus a subsidy, specifically an export subsidy.

U.S.—CVD on Fresh, Chilled, and Frozen Pork from Canada (U.S. factors not enough) tc "U.S.—CVD on Fresh, Chilled, and Frozen Pork from Canada (U.S. factors not enough) " \l 3
U.S. imposed CVD on fresh, chilled, and frozen pork from Canada, pursuant to a Canadian subsidy to producers of live swine. U.S. law provides that subsidies to the producer of a raw agricultural product shall be deemed to be provided to the production of products produced from such raw product if (1) the demand for the prior stage product is substantially dependent on the demand for the latter stage product; and (2) the processing operation adds only limited value to the raw commodity.

Panel said that given the existence of separate industries for swine and pork production in Canada operating at arm's length, the subsidies granted to swine producers would be considered to be bestowed on the production of pork only if they had led to a decrease in the level of prices for Canadian swine paid by Canadian pork producers below the level they have to pay for swine from other commercially available sources of supply.

Conclusion: Panel found in favor of Canada. CVD violates Article VI:3 of GATT.

Rationale: The two U.S. factors don't justify the conclusion that the subsidies granted to swine producers have led to a decrease in the level of prices for Canadian swine paid by Canadian pork producers below the level they have to pay for swine from other commercially available sources of supply.

Pure and Alloy Magnesium from Canada (specificity analysis is required) tc "Pure and Alloy Magnesium from Canada (specificity analysis is required) " \l 3
Specificity analysis is required b/c it has long been recognized that the reach of the CVD law should not extend to benefits and services, like highways, law enforcement, and education, that governments routinely provide to their population at large. Congress recognized that every export benefits from some general government assistance (e.g. public roads, utilities, education) and therefore, every import would arguably be subject to CVD w/o such a test. Second, government programs which do not confer benefits selectively do not upset the free market forces that CVD are meant to offset.

XV.
Useful Charts

	
	Fair
	unfair

	
	§201 of Trade act 1974 

art. XIX of GATT

Agreement on Safeguard


	Subsidy

Adjust assistance 
	Dumping: 

	Agency responsible 
	ITC (International trade commission ) 
	ITC and ITA (commerce) 

 

	Requirements for remedy 
	Increased imports

There is a domestic industry

Serious injury or threat

Causation “substantial cause”
	Domestic industry

Materially injured or threatened 

By reason of subsidy 
	Domestic industry

Materially injured or threatened 

By reason of subsidy LTFV-LTNV)

	Remedy 
	tariff

tariff/quota

quogta

OMA


	Countervailing duty (CVD) 
	Anti-dumping duty




	GATT ARTICLE:
	Article I
	Article III
	           Article XXI
	Article II

	NAME OF MAIN PRICIPLE: 
	MFN
	NT
	QR
	
	Limitation on Tariffs 

	APPLICABLE TO:
	Customs duties and charges; respect to all formalities in connection with importation and exportation 
	Internal taxes and other internal charges 
	NO Quotas, import or export license or other charges… 
	All tariffs 

	MAIN FUNCTION OF ARTICLE:
	Any advantage…given to any contracting party shall be given to all contracting parties…
	imported products will be treated the same as directly competitive or like domestic products 
	provides for the general elimination of quantitative restrictions
	
	Contracting members agree to be bound by WTO tariff concessions 


�   The tax reform of 1989 abolished the sub-categorization of whiskey into “premium,” “first grade” and “second grade” and introduced a single tax rate.  As a result, the tax rate applicable to those brands which was then classified as second grade increased more than three fold and their retail prices almost doubled.   
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