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MKL

I. Principles of International Commercial Contracts 
a. Text of the UNIDRIOT Principles of International Commercial Contracts (1994), preamble and Chapter 1: General Provisions
b. Abul F.M. Maniruzzaman, The Lex Mercantoria and International Contracts: A Challenge for International Commercial Arbitration? 14 American University International Law Review 657 (1999)
i. Definition by professor Goldman

1. “a set of general principles, and customary rules, spontaneously referred or elaborated in the framework of international trade, without reference to a particular system of national law.”

2. Believes that laws of inter-State or State origin that relate to international trade cannot automatically form part of the lex mercatoria

3. Distinction between transnational commercial law and lex merchantoria

a. transnational commercial law = the totality of principles and rules, whether customary, conventional, contractual or derived form any other source, which are common to another legal systems.

b. lex merchantoria = that part of transnational commercial law which is uncodified and consists of customary commercial law, customary rules of evidence and procedure and general principles of commercial law, including international public policy. 

ii. Definition by Mustill

1. “the lex mercatoria simply exists.  It springs up spontaneously, in the soil of international trade.  It is a growth, not a creation.”

2. Question as to whether:

a. lex is a standing body of legal norms, which automatically applies ipso jure to every transaction within its purview, unless expressly excluded; or,     
b. merely a repertoire of rules available to those parties who, expressly or by implication, choose to incorporate them into their dealings, and who, by the same token, choose to detach their contracts from the national law to which they would otherwise be subject. 
3. Definition by Prof. Lando

4. LM is a judicial process applied by arbitrators in their innovative or creative decision making process 

iii. Definition that Maniruzzaman prefers

1. Lex merchantoria should be understood in the widest whatever the source but the rules should be of transnational and cross-border in character 
a. lex pertrolea, lex electronica, constructionis, maritima, international law of contracts should all be part of lex merchantoria 

iv. LM cannot be completely autonomous body of law because it needs national and international rules to give it context and enforceability 

v. Sources of LM according to Prof. Lando others have a more restrictive view, i.e. professor Goldman
1. Public international law

2. Uniform laws

3. The general principles of law

4. The rules of international organizations

5. Customs and usages

6. Standard form contracts

7. Reporting of arbitral awards

vi. Content of LM

1. Controversy here similar to sources of LM

2. Some believe LM should not be applied to where it involves

a. dispute between state and a private party

b. economic development agreements 

3. UNIDROIT principles try to codify the context of LM

4. Principles of European Contract Law

vii. LM and Party Autonomy

1.  LM is not the default law in an Int’l K with an arbitration clause, arbitrators should respect the parties choice of law
a. sanctity of contract and the policy that business community would lose faith in arbitrations 

viii. LM and Conflict of Laws

1. LM does not address conflicts of laws issue but may provide and additional or supplementary role 

ix. Amiable Composition, Ex Aequo et Bono (equity, justice and fairness) and the Lex Mercatoria 

1. LM may include concepts from ex aequo et bono but the are not the same concepts, equity must be within the law

a. equity infra legem 

x. LM universal 
1. Traditionally LM is Eurocentric and thought to be the view of certain western jurist and arbitrators 

2. The Role of Arbitration in the Development of LM

3. Arbitrator as social engineer but a careless and whimsical approach will impede the growth of LM

xi. Application of the Lex Mercantoria by Tribunerals: the Present State

1. In ICC arbitration use of lex merchantoria is uncommon as most K refer to the laws of a particular nation. 

xii. The Lex Mercantoria as a Legal Order 

1. Goldman says the body of specific rules, and the organs intended to apply them that emerge from the formation and activity of a specific social group – merchants 
2. John Austin says it must have 3 features: normative, institutionalized, and coercive which LM does not yet have
3. Contracts cannot exist in a vacuum and national laws have the power to enforce Ks 

xiii. Applying the Rules of Law Instead of a Legal System to Settle International Contract Disputes 

1. Occasionally, international contract disputes may be settled by applying certain principles, rules, or usages, rather than a legal system itself. 
2. Recently, many national laws and arbitration rules have been re-written to allow for application of “rules of law” rather tan “the law” in arbitrations 

xiv. The Lex Mercatoria as a Legal Process: The Conceptual Framework and a Caveat 

1. LM grew out of the expectations and aspirations of business people, arbitrators should try to use LM as guided by reason and logic rather than strict adherence to the rules…think of LM as a legal process and not a static body of law 
2. Problem, if an arbitrator is given unlimited freedom to render contextual justice then rendering judgment ex aequo et bono – the voids the arbitral process of certainty and predictability 
xv. Impediments Towards the Growth and Development of Lex Mercatoria 

1. Psyco-legal dimension of arbitral approach and insufficient reasoning in arbitral awards

a. the arbitrator’s role in the development of lex merchantoria will be discredited if they are overtaken by their subjective convictions and are not careful and balanced. 
i. Cases where the arbitrators replaced French law in place of Cambodian law on the bases that Cambodian law is derived from French law because Cambodia was a French colony even though the K’s choice of law provision stated otherwise
b. insufficient reporting of arbitral awards

c. absence of global institutionalization of arbitration awards

c. Dr. Maria del Pilar Perales Viscasillas, UNIDRIOT Principles of International Commercial Contracts: Sphere of Application and General Provisions, 13 Arizona Journal of International and Comparative Law (Fall 1996) 

II. The United Nations Convention on the International Sales of Goods (CISG)

a. Philip Hackney, Is the United Nations Convention on the International Sale of Goods Achieving Uniformity? 61 Louisiana Law Review 473 (Winter 2001)
i. Vienna Convention on the International Sale of Goods (CISG) – 10 years after in has come into force, creating more confusion than conformity?
1. limited case law or commentary
ii. governs sale of goods Ks from parties of different countries who have signed the CISG, supplants domestic law on
1. formation of sales of goods Ks
2. rights and obligations of the parties to sales Ks
iii. Remember that areas of 
1. validity of sale of goods Ks
2. products liability is not within the scope of CISG, i.e., in these areas only domestic laws apply
iv. drafted by UN Commission on Int’l Trade Law (UNCITRAL)
v. CISG strongly respects the freedom of K, parties may always opt out of the CISG altogether 
vi. Difficulty of achieving uniform private int’l law
1. difficult to maintain uniformity in interpretation 
a. In the U.S. you have a supreme court to interpret and inject the doctrine of stare decisis to force uniformity of interpretation but NOT in CISG
b. CISG allows domestic courts and arbitrators to be sole interpreters of the CISG with Art. 7(1) to guide them:
i. Directing them to keep in mind the “international character of the convention, the need to promote uniformity…and the observance of good faith in international trade”, i.e., the CISG should be interpreted autonomously and not through the lenses of domestic law.
ii. Where there are gaps in CISG, turn to general principles found in the CISG
 and then private int’l law  
2. because of the way CISG is set up, difference in interpretation by domestic courts in inevitable; nonetheless, there are around 400 decisions discussing CISG and a useful level of uniformity may be immerging.
vii. How to interpret the Convention to bring about a useful level of uniformity 
1. CISG is not a completely static body of law
a. Interpretation of the K starts with the words to K but also includes customs and usage which is not static but evolving.
2. Art. 7(2), “general principles” should fill most gaps, e.g.
a. Freedom of K
b. Duty to act reasonably
c. Perform in good faith 
3. consult prior case law and legislative history
a. prior case law is not binding but persuasive although some scholars argue that it should be
i. see Art. 7(1)…”regard” to uniformity when interpreting CISG
1. interpreted as trying capture the civil doctrine of jurisprudence constante, review related case law but not binding only persuasive  
4. K governed by usage “which the parties knew or ought to have known and which in international trade is widely known to and regularly observed by parties to contracts of the type involved in the particular trade concerned.”
5. judges and lawyers should remember the CISG is trying to bring about an international trade community with increasing uniform laws
b. James E. Bailey, Facing the Truth: Seeing the Convention on Contracts for the International Sale of Goods as an Obstacle to a Uniform Law of International Sales, 32 Cornell International Law Journal 273, (1999)
III. Negotiation and Formation of International Commercial Contracts 
a. Joseph L. Daly, Alternative Dispute Resolution Symposium: International Commercial Negotiation and Arbitration, 22 Hamline Journal of Public Law & Policy 217 (Spring 2001)
b. Diane Madeline Goderre, International Negotiations Gone Sour: Precontractual Liability Under the United Nations Sales Convention, 66 University of Cincinnati Law Review 257 (Fall 1997)  – Precontractual liability for good faith under CISG (97)
i. History

1. 1980 CISG convention signed then by 62 countries 

2. Prior to CISG was the 1964 Uniform Law in International Sale of Goods (ULIS) and Uniform Law on the Formation of Contracts for International Sale of Goods (ULF) but it only had the support of 28 countries
3. In creating CISG used working group of 14 countries, for more global acceptance encompassing many legal traditions 

4. One the compromise is the omission of requirement of good faith during K negotiation and performance. 

5. As compromise a more general provision requiring merely that, in interpreting the provisions of the Convention, court and arbiters must regard the need of promoting the observance of good faith in international trade
ii. Pretty much a even split among delegates for and against good faith in formation and performance so they decided on compromise

iii. In civil law the doctrine of culpa in contrahendo = fault in negotiation 

1. Under the German system leads to liability 

iv. In common law

1. USA

a. UCC and Restatement Second of Contracts

i. Duty of good faith and fair dealing on parties to a contract but no duty during negotiations 

b. substituted legal theories for precontractual liability

i. restitution, unjust enrichment 

ii. misrepresentation 

iii. promissory estoppel

iv. preliminary agreements 

c. damages limited the restitution interest
v. UNDRIOT principles = restatement for international commercial transactions
1. No binding force but are intended to be relied upon as persuasive value 

2. Requires that the parties act in good faith not only in the performance of the contract but also during the negotiation process

a. see Art. 1.7 and 2.1.15

vi. Precontractual Liability Under the CISG

1. Yet unsettled how courts will determine, too little case law, since not clearly addressed in CISG, danger of non-uniform interpretation of good faith and Art. 7(1) 

2. Possible interpretation – good faith
a. default to private international law = conflict of laws and then ultimately to laws of each locality 

b. interpret Art. 7(1) to include holding parties to precontractual good faith duty (despite legislative history indicating the contrary as illustrated above)

i. there has been many cases interpreting such

ii. use UNIDRIOT Principles to support 

c. not interpret Art. 7(1) literally but just focus on the phrase mandating the observance of good faith 
3. Other theories

a. precontractual liability for preliminary agreements under Art. 8

b. detrimental reliance under Art. 16(2)
c. restitution under Art. 81 

i. but for precontractual situation you would have to argue implied-in-fact K, this as not been argued before
c. Mohamed Y. Mattar, Promissory Estoppel: Common Law Wine in Civil Law Bottles, 4 Tulane Civil Law Forum 71 (1998)

i. Venire Contra Factum Proprium = no one can contradict his own act
1. like concept of equitable estoppel 

IV. Drafting International Agency Agreement

a. Nancy R. Furnari, Are Traditional Agency Principles Effective for Internet Transactions, Given the Lack of Personal Interaction? 63 Albany Law Review 537 (1999)

b. Michael E. Boersma, International Business Transactions, The Internet, and the Convention on the International Sale of Goods: Preventing Unintentional Pitfalls, 7 Detroit College of Law and Practice 107 (Summer 1998) 
V. International Franchising Agreements: Problems in Negotiations and Enforcement 

a. Warren Pengilley, International Franchising Arrangements and Problems in Their Negotiation, 7 Northwestern Journal of International Law & Business 185 (Fall 1985)

b. Ted P. Pearce, et al., The Enforcement of Post-Termination Remedies in the Franchise Contract, 24 Oklahoma City University Law Review 81 (Spring/Summer 1999)

VI. Drafting Joint Ventures and Licensing Agreements 

a. Steven R. Salbu, et al., Strategic Considerations in Designing Joint Venture Contracts, 1992 Columbus Business Law Review 253 (1992)

i. Problems in negotiating JV

1. conflicts regarding control, conflict regarding strategy, lack of trust, incompatibility of management styles, lack of cooperation, and opportunistic behavior 

ii. Business reasons for creating a JV

1. vertical coordination, geographic expansion into new product lines; dilution of risk, cost sharing, rationalization of markets, intro-industry coordination

iii. JV contracting modes

1. classical

a. precisely defines future expectations and remedies  

2. neoclassical

a. reduce classical precision by contractually substituting additional governance structures for complete presentiation

3. relational

a. highly idiosyncratic and fluid, emphasizing receptiveness to modifications over time rather than a detailed and inflexible front-end specification of expectations which maximizes coordination 
iv. Legal Scope of JV operations

1. ultra vires = unauthorized 

a. may be an issue because there can be liability from shareholder suits the JV corporation for managers under the theory of breach of duty 

b. schedule a periodic review of the purpose clause 
v. strategic scope of the joint venture 

1. vertical JV – for vertical integration

2. geographic expansion

a. capitalize on local expertise

b. circumvent the trade protection policies of host country 

c. legal concerns of contractual restraints of trade – consider antitrust implications

d. int’l venture contracting issues – social and cultural differences; also, generally, ventures last longer between partners of similar cultures, asset sizes, and venturing experience levels; hard to address with classical mode JV

3. Expansion of product lines 

a. Design to exploit partner’s complimentary resources

b. Often involve use of organizationally embedded knowledge or sophisticated technology that is difficult to exchange efficiently through arms-length market mechanisms 

c. Extra-contractual precautions

i. Careful partner selection

ii. Restriction of access

iii. Implementation 

d. Provisions restricting leakage of technology 

i. Licensing agreements

ii. Time limits, wait before using capabilities acquired through JV

iii. Limit scope of training and information received by employees of the partner 

e. Provision restricting the use of technology 

i. Underutilization problems

ii. Underinvestment problems 

f. Adjustment provision

i. Either partner to receive a proportionately greater share of the venture profits or equity when

1. it contributes substantially greater resources to the venture than its planned commitments, and 

2. its partner is either unwilling or unable to match the marginal increase in commitments 

g. provisions against product cannibalism 

i. limit scope of the JV

4. JV for dilution of risk or sharing of costs 

a. Right to first refusal

b. Convert JV to acquisition

5. JV for the rationalization of markets and industry coordination

a. Aim is to reduce intra-industry rivalry 

i. Careful of anti-trust laws

b. Generally consider 

i. Is there a significant reduction of competition as a result of the competition
ii. Is there an legitimate, important purpose on the restraint on trade

iii. What are the alternative means which may be less harmful to competition

c. SIC categories analysis – category overlap may signal increase market power to determine the likelihood of perceived rivalry-reducing collusion

d. Knowledge or technology purchase less risky than market purchase for antitrust analysis 

vi. Compatibility of JV and parents

1. legal compatibility – clearly delineate boundaries for appropriate business

2. corporate opportunity doctrine – e.g. no executive acts of either parent company can be viewed as usurpation of any joint venture opportunity 

3. strategic compatibility – cultures are similar and resources are complimentary and not redundant or gapped  

vii. managing a JV

1. how many directors, staggered, straight or cumulative

a. representation of a minority parent is therefore most likely to be protected by cumulative voting of non-staggered group of directors  

2. quorum, % needed to pass resolution, veto

a. high quorum and veto for critical business decisions 

3. divorces clauses 

4. selection of management team

5. reporting and information system to communicate with parents

a. create a simply system acceptable to both?

viii. Incentives schemes for compliance with contractual terms 

1. bundling commitments, reciprocal penalties, and reciprocal rewards 

a. reciprocal penalties value =

i. the likelihood that a prospective violator will be caught 

ii. magnitude of the detriment experienced violator 

b. sometimes true value lies in the symbolic role as expressions of seriousness of intent and depth of commitment to the venture 

2. rewards for altruism 

a. adjustable rewards for critical contributions to JV

i. extending licensing privileges for critical contributions to JV

ii. better access to JV’s outputs

iii. increase share in profits or equity 

iv. accepting restriction on scope of JV

ix. extra-contractual organizational interdependence 

1. interdependence of critical behaviors among parent creates situational leverage which encourage contractual performance, a mutual hostage situation mitigates opportunistic behavior 

2. oligopoly dynamics

a. related firms with like resources and capabilities sometimes implicitly devise market segment arrangements whereby they deliberately avoid one another’s turf 

x. conclusion

1. lawyers should avoid highly repetitious or legalistic approaches to their task.  They should instead employ a strategic approach that varies both the breadth and specificity  of contractual coverage according to the particulars of a given joint venture situation through the usage of appropriate contractual clauses  
b. Michael E. Hooton, Structuring and Negotiating International Joint Ventures, 27 Creighton Law Review 1013 (June 1994)
i. Flexibility and patience is essential to developing a JV relationship

ii. Structures for JV

1. cardinal rule – tax advisors necessary from beginning 

2. usually not a 50/50 split, seldom is there a perfect match of capabilities 
3. minority protection

a. approving extra-ordinary transactions – major capital expenditure, bank and other financing, issuance of additional equity or call for additional capital, major asset sale, new line of business, mergers, amendment to bylaws 

b. option to purchase additional interest

4. types of JV

a. traditional 

b. hub and spoke

c. network of contacts

d. joint bid 

e. breakup venture

f. building block model

i. initial toehold and option to buy 51%

ii. option can be based on formula or on the original share price plus interest

g. management agreement

iii. preliminary agreements 

1. JV negotiations are built on the foundations of a MOU

2. Steps to MOU

a. Business discussion letter – 
i. brief description of the purpose of the proposed business

ii. confidentiality 

iii. preliminary information exchanged 

iv. exclusive period of discussion, usually 2 to 4 months 

v. commitment that it will not deal with others

b.  transaction outline
i. Partner’s contributions, composition of the board, appointment of officers, negotiation exclusivity, minority protection, etc. 

c. MOU

i. Above plus

ii. Proposed schedule of signing and closing 

iii. Additional products or projects, 

iv. Dividend policy

v. List of related agreements

vi. Disclaimer – transaction above will require the approval of BOD…etc. 

3. JV Agreement

a. On particular right way
b. Structure

i. Definitions
1. at beginning could sometimes cause confusion and irritation, consider at end

ii. purpose

1. clear on scope and scale of JV operations
2. include “any and all acts, things, business and activities that are related, incidental or conductive directly or indirectly to the attainment of the business objectives set forth above, as permitted under the applicable laws of the host country”

iii. JV Company

1. determine company type, considering the tax consequences 

2. make sure translation on JV name not offensive in local language

3. government approvals

4. duration

iv. Funding and capital 

1. party’s initial capital contributions, as well as the amount of responsibility for obtaining any debt financing 

2. contributions in kind, valuation 

3. proportionate contribution required to maintain relative investments?

v. Stock

1. JV agreement could provide that stock certificates would not be issued unless at the requested by a party, and then only after notice to the other party and its agreement to the issuance of stock certificates 

2. legend on the stock certificates should place limits, if any, on the transferability of the parties’ interest in the JV

3. right to first refusal on sale of a partners interests 

4. no pledge or other transfer of a party’s shares or interests in the JV with the other party’s consent 

a. important because most JV depend careful selection of partner 

vi. Other responsibilities

vii. Shareholders

1. list of items requiring shareholder vote, e.g. extra-ordinary events

viii. Directors and Officers

1. MNC elects 3, local elects 2 is common

2. if parties elect an even number, chairman can cast tie breaking vote

3. vote by proxy, take action by written consent, notice waive before or after meeting

4. list of matters requiring majority vote with at least one director appointed by each party voting in the affirmative 

5. quorum 

6. statutory auditor 

ix. corporate and operating procedures 
1. independent audit 

2. additional auditing statements so that the respective partners will be able to incorporate the JV account’s into parent’s accounts 

3. fiscal year of the JV

a. first year will be short or long (consult tax laws)

b. if loss expected, best to have a long first year to take full advantage of the tax loss carry forwards

4. approval of debt financing

x. related agreements

1. technology licenses, employment agreements, other

xi. confidentiality 

1. cannot use confidential information of one of the contributing members to the detriment of the other party 

xii. payments

1. priority rights to foreign currency

2. typically MNC require payment of dividends in commercially tradable currency 

xiii. deadlock

1. step clause 

a. best efforts to resolve

b. mediate

c. arbitration

d. ultimately termination of JV

2. disagreements referred to specific senior members of the respective partners 

xiv. termination – probably the most important term in JV

1. customary to provide a mechanism for one party to buy the other’s interest, or for both parties to sell to third party, liquidate and distribute any proceeds left 

2. allow submission of bids by parties?

3. shotgun buyout 

4. allocation of certain key assets, like technology license 

xv. additional contributions – adjustment mechanisms 

xvi. noncompetition clause between parent and JV – may not be enforceable

1. rely on the party’s participation in the management of the joint venture to reach intended result

a. partners must agree on the annual budget, capital expenditures, and business plans of the JV, it is unlikely that the parents will compete against JV in other markets 

xvii. Dispute Resolution, Governing Law

1. sovereign immunity issue 

xviii. Foreign exchange 

1. sources of foreign exchange

a. exports, counter trade, government guarantees

2. the intended priorities of distribution 

a. foreign suppliers

b. expatriates 

xix. Change in Law

1. responsive amendments – e.g. “for a thirty year term or the longest term permitted by law by any subsequent amendments to the law.”

2. inversely, if the law is changed to undercut the joint venture’s operations, or the partner’s original expectations, it may be necessary to renegotiate, or even terminate, the JV

xx. Compliance with the law

1. for U.S. companies, the FCPA as well as other local law.  So look for parties extra-jurisdictional law too

xxi. representations and warranties 

1. e.g. corporate standing and authority to bind

xxii. miscellaneous 

1. sharing expenses for the preparation of the agreement should be included because it may not be permissible for the JV to pay for preincorporation expenses 
xxiii. exhibits

c. Related Agreements 

i. E.g. technology license, trademark license or assignments, employment agreements, real estate purchase or lease agreement, construction contracts, finance documents, operating agreements, such as supplier and distribution contracts 

ii. Critical to take local law into account for employment contracts

iii. IP license generally follow int’l format 

iv. Antitrust or merger control notification procedures – local law

v. Possibility of government grants and tax holidays for newly formed JV

vi. Due diligence investigation 

vii. Political risk insurance 

1. U.S. OPIC

viii. Usually best to limit reliance on expatriates as much as possible 

c. Contractual Joint Venture Contract Between Deyang Guangshi Network Development Ltd. And Big Sky Network Canada, Ltd. (a sample Chinese JV contract) 

d. Kathleen Patchel, Software as a Commodity: International Licensing of Intellectual Property: Choice of Law and Software Licenses: A Framework for Discussion, 26 Brooklyn Journal of International Law 117 (2000)

VII. Performance of International Commercial Contracts 

a. Text of UNIDROIT Principles of International Commercial Contracts (1994), Section on Performance
b. Dr. Theo Rauh, Legal Consequences of Force Majeure Under German, Swiss, English and United States’ Law, 25 Denver Journal of International Law and Policy 151 (Fall 1996)
i. Summary: Effects of Force Majeure vary greatly between legal systems and even within a particular national legal system, the outcome of a Force Majeure event cannot be determine and, with the exception of English courts, the options for courts are broad. 

ii. Suggested wording in K on the effect of FM event (taken for ICC):

1. Effects of Grounds of Relief
a. A ground of relief under this clause relieves the failing party from damages, penalties, and other contractual sanctions, except from duty to pay interest on money owing as long as and to the extent that the ground exists 

i. Further it postpones the time for performance, for such period as may be reasonable, thereby excluding the other party’s right, if any, to terminate or rescind the contract.  In determining what is a reasonable period, regard shall be had to the failing party’s ability to resume performance, and the other party’s interest in receiving performance despite delay.  Pending resumption of performance by the failing party the other party may suspend its own performance. 

ii. If the ground of relief subsists for more than such period as the parties provide [the application period to be specified here by the parties], or in the absence of such provision for longer than a reasonable period, either party shall be entitled to terminate the contract with notice.

iii. Each party may retain what he has received form the performance of the contract carried out prior to the termination.  Each party must account to the other for any unjust enrichment resulting from such performance.  The payment of the final balance shall be made without delay. 

c. Dionysios P. Flambouras, The Doctrine of Impossibility of Performance and Clausula Rebus Sic Stantibus in the 1980 Convention on Contracts for the International Sale of Goods and the Principles of European Contract Law – A Comparative Analysis, 13 Pace International law Review 261 (Fall 2001) 

i. Summary – compares CISG Article 79 with Principles of European Contract Law (PECL) and argues that since outcome is uncertain, especially in long term contracts, carefully drafting provisions to mitigate contingencies in K

ii. CISG Article 79 

1. (1) A party is not liable for a failure to perform any of his obligations if he proves that the failure was due to an impediment beyond his control and that he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences.

(2) If the party's failure is due to the failure by a third person whom he has engaged to perform the whole or a part of the contract, that party is exempt from liability only if:

(a) he is exempt under the preceding paragraph; and

(b) the person whom he has so engaged would be so exempt if the provisions of that paragraph were applied to him.

(3) The exemption provided by this article has effect for the period during which the impediment exists.

(4) The party who fails to perform must give notice to the other party of the impediment and its effect on his ability to perform. If the notice is not received by the other party within a reasonable time after the party who fails to perform knew or ought to have known of the impediment, he is liable for damages resulting from such non-receipt.

(5) Nothing in this article prevents either party from exercising any right other than to claim damages under this Convention.

iii. Note the main elements necessary to raise a CISG 79 defense

1. impediment

a. that the failure was due to an impediment beyond his control 

i. acts of god – earthquake, lightning, flood, fire, storm, crop failure

ii. events relating to social or political circumstances – war, revolution, riot, coup, nationwide strike 

iii. legal impediments – seizure of goods, embargo, prohibition of the transfer of funds

iv. other types of impediments – loss of the carrying vessel, theft, robbery or sabotage during storage or carriage, general strike, general supply cut

b. note that events with the promisor’s sphere of responsibilities and risks shall not be considered impediments for the purpose of CISG Article 79

c. unsettled is the question of whether the situations of pre-contract impossibility or mistake, i.e., where the subject matter of the contract of sale does not exists at the time of its conclusion, are within CISG’s scope of application

2. unforeseeable 

a. that he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract

b. foreseeability must be appreciated at the time of the conclusion of the contract; it is a question of whether the promisor ought to have reasonably foreseen a realistic possibility 

3. unavoidability

a. that once the impediment materialized, he could not reasonably have avoided or overcome it or its consequences 
b. avoidance should take place in the most effective manner from an economic point of view

c. reference should be made to a reasonable person, and a case-by-case analysis will be necessary

4. notice

a. notice given within reasonable time 

b. damage will only cover promissee’s reliance interest

5. causation

a. the unforeseeable and unavoidable impediment should be the only cause for the promisor’s non-performance

iv. liability to third persons

1. the meaning of “third persons” in CISG 79 covers only persons who are acting independently and are neither within the promisor’s organization sphere nor under his responsibility 

a. therefore suppliers of the seller probably not “third persons”
v. temporary impediment – CISG 79(2) – exemption provided by CISG Article 79 only has an effect for the period during which the impediment exists 

vi. problematic situations

1. specific performance – theoretically possible under 79(5)

2. defective goods

3.  clausula rebus sic stantibus and related theories: economic impossibility, change of circumstances, alternation of the contractual foundation, impracticality 
a. Most scholars say that clausula rebus sic stantibus and related theories are not within scope of CISG 79; nevertheless, in many business circles such a strict interpretation of pacta sunt servanda (freedom of contract) rule is too sever
b. Other method of analysis is 

i. General principles on which CISG is based

ii. General principle of good faith

iii. Private international law through conflict of laws

iv. UNIDRIOT and PECL

c. However, general analysis under these other theories is unsatisfactory

vii. Penalties and liquidated damages clause

1. conflicting opinion on this topic

2. is the penalty clause widely or broadly drafted 

viii. relation to the obligation to pay interest

1. conflicting opinion – depending on whether interest is viewed as compensation 

ix. force majeure and hardship clauses 
1. CISG 79 applies unless K parties have otherwise provided per CISG Article 6, which is normally the case per a detailed force majeure or hardship clause

2. where FM or hardships clauses are necessary or recommended 

a. contracts performed over long periods of time

i. distribution

ii. agency

iii. agreement consisting of successive contracts of sale

iv. supply contracts 

b.  the price of goods sold tends to fluctuate in the international market

c. Where, especially in contracts subject to arbitration, the parties subject their contract to legal sources or principles of supranational character 

x. CISG Article 80 – a party may not rely on a failure of the other party to perform, to the extent that such failure was caused by the first party’s act or omission 

xi. Interpretation of the Terms of the Contract – hardship modification/adaptation 

1. The judge or arbitrator must first interpret the contractual terms in accordance with CISG Article 8, and decide whether the contracting parties have implicitly or expressly provided for the possibility of negotiation or judicial-arbitral adaptation of the contract in the event of a change of circumstances or economic impossibility, try to find… 

2. the parties have included a hardship clause allowing for renegotiation or adaptation of the contract

3. impliedly or expressly excluded application of CISG 79 and private international law rules allow modification

4. subject the K to arbitration with the application of UNIDROIT

5. the contracting parties, in arbitration, have authorized the parties to act ex aequo et bono or as amiables compositeurs, i.e. the so called “negative choice of law” where the parties agree in their contract for the application of the general principles of law, lex mercatoria, the rules of natural justice, the principles of equity or the trade usages and generally accepted principles of international trade    

d. Parsons & Whittemore Overseas Co., Inc. v. Societe Generale de L’Industrie du Papier, 508 F. 2d 969 (1974)

i. Interprets the NY Convention (United Nations Convention on the Enforcement of Foreign Arbitral Awards)

ii. Overseas contracted with RAKTA to construct a paperboard mill in Alexandria, Egypt but Arab-Israeli Six Day erupted and Overseas backed out raising a force majeure defense

iii. Arbitral tribunal only recognized the FM from May 28 to June 30, 1967 

iv. Oversea appeals RAKTA arbitral award under various provision defenses to enforceability under the NY convention
1. public policy

2. non-arbitrability

3. inadequate opportunity to present a defense

4. arbitration in excess of jurisdiction 

5. award in manifest disregard for the law 

v. the court take a very restrictive view on non-enforceability defense on legislative history and policy grounds  

VIII. Hardship in International Commercial Contracts

a. Text of the UNIDRIOT Principles of International Commercial Contracts (1994), Section on Hardship

b. Margarita T.B. Coale, Stabilization Clauses in International Petroleum Transactions, 30 Denver Journal of International Law and Policy 217 (Spring 2002)

i. The competing interest of the contracting parties

1. foreign governments seek long term adjustments in response to both political pressure and change in circumstances 

2. international oil company tries to avoid the renegotiation of the agreement, the effect of subsequent changes in the countries laws, or even outright nationalization of the company’s assets 

ii. Oil companies when faced with political risk deal with it by

1. spreading the risk through JV

2. insure against the risk

3. “defend against the risk” by use of economic, financial, and political persuasion and leverage to discourage governments from abrogating investment agreements 

4. K against the risk through clauses that provide for international arbitration, choice of law, and offshore accounts, as well as stabilization clauses 

iii. Stabilization Clauses address one specific type of risk, political risk.   

1. political risks 

a. expropriation either directly or indirectly through interference with the investor’s freedom to control the enterprise and make a profit

b. subsequent adverse legislation in general  

c. changes in labor law

d. government intervention on production decisions

e. unexpected increase in energy and infrastructure usage cost

f. changes to accounting rules which would result in increased taxes, 

g. unexpected obligations to provide infrastructure,

h. mandated local service or supply contracts

i. imposition of new environmental obligations 

j. administrative or judicial rulings interpreting existing law  

iv. Types of Stabilization Clauses 

1. Definition

a. Stabilization Clause specifically seeks to secure the agreement against future government action or changes in law, either legislative or regulatory.  More specifically, it is a specific commitment by the foreign country not to alter the terms of the agreement, by legislation or any other means, without consent of the other contracting parties 

2. intangibility clause

a. government may not unilaterally modify or terminate the contract

3. stabilization clause stricto sensu 

a. governing law of the contract shall be that of the contracting state and the time the contract was executed 

4. good faith and good will

a. agreement shall be performed consistently with good will and good faith

b. the may not prevent termination of the K but may require just compensation   
v. Application and Interpretation of Stabilization Clause

1. choice of law governing the dispute as applied to stabilization clause extremely important 

a. interpretation can involve arguments for international public law, national law, lex merchantoria 

2. many developing nations believe that interpretation of a concession (oil exploration, etc.) is solely the domain of domestic law and being able to “change their minds” is a basic right of a sovereign – e.g. a right to “permanent sovereignty”  

3. developed national invoke the doctrine of “internationalization of contract” – once sovereign makes a promise, it may not unilaterally change the terms based on the doctrine of mutual consent 
4. Suggestion: Have an express choice of law provision 

a. E.g. law of public international law, lex merchantoria,  UNDRIOT Principles 

vi.  Int’l Arbitration Interpreting Stabilization Clauses

1. Lena Goldfields, Ltd. v. USSR

a. First to address the issue the choice of law clause and the stabilization clause 

b. First time arbitration panel held that other law, beside national law, could govern the contractual relationship between a foreign state and a private company. 

2. Sapphire Int’l Petroleum, Ltd. v. National Iranian Oil Co. 

a. Arbitrator found that the general principles of international law applies to the agreement 

3. Saudi Arabia v. Arabian American Oil Co. 

a. First after Sapphire case to recognize the validity of stabilization clauses in international law 

4. Libyan Nationalization Cases

a. Three cases all found, through various different ways of analysis, that the stabilization clause should be upheld and that the nationalization by Libyan state was a breach of international law

5. Government of the State of Kuwait v. American Independent Oil 

a. Tribunal found that since the concession agreement was renegotiated several times the “stabilization clause no longer possesses their former character.”

b. However, stabilization clause still binding for termination if still binding (?)  
    

c. Scott D. Slater, Overcome By Hardship: The Inapplicability of the UNIDRIOT Principles’ Hardship Provisions to CISG, 12 Florida Journal of International Law 231 (Summer 1998)

IX. Damages in International Commercial Contracts

a. Text of UNIDRIOT Principles of International Commercial Contracts (1994), Section on Damages

b. Amy A. Kirby, Punitive Damages in Contract Actions: The Tension Between the United Nations Convention on Contracts for the International Sale of Goods and U.S. Law, 16 Journal of Law and Commerce 215 (Spring 1997)

c. Travis Newport, Tortious Interference with International Contracts, 9 Currents: International Trade Law Journal 80 (Summer 2000)

d. Zapata Hermanos Sucesores, S.A. v. Hearthside Baking Company, Inc., 313 F. 3d 385 (2002)  

X. International Commercial Arbitration

a. Klaus Peter Berger, International Arbitral Practice, et. al. 

b. Jeffrey J. Mayer, Drafting and Implementation of ADR Provisions in U.S., et. al. 

c. Roger P. Alford, The American Influence on International Arbitration, et al.

d. Browner and Sharpe Article – Arbitration in Islamic World

e. Judd Eptein, Use of Comparative Law in Int’l Arbi

f. William K. Slate – UNCITRAL: Workings in Int’l Arbitration  

XI. Corruption in Int’l Commercial Contracts
a. Peter J. Henning: A Comparative Analysis of International Corruption Conventions and U.S. Law, et al. 

b. Lisa Miller, No More “This for That?” The Effect of the OECD Convention on Combating Bribery of Foreign Officials in IBT, et al. 

//
//

//

Class Notes - Mattar

XII. Class 8/24/2006

a. Choice of law  

b. Arbitration clause

c. Choice of forum

d. Language clause

e. Merger, integration or entire agreement clause  

f. UNIDRIOT

i. Parties must refer it in the contract or refer it to lex mercatoria 
g. UN CISG

i. A convention may bind the parties    

h. What do we mean by a contract, as source of obligation 

i. Restatement of Contract 

1. a promise or a set of promise 

ii. French civil code the Louisiana civil code 

1. an agreement to do, give or not to do

2. unilateral will the offeror may create a binding obligation, no need for the “meeting of the minds” 

iii. implied in law contract or quasi-contract, unjust enrichment 

i. International vs. domestic 

j. Commercial contracts vs. consumer contract 

i. Consumer Ks are outside the scope of the class

XIII. Class notes 8/31/2006

a. The focus of this course 

i. ½ on the law applicable to international contracts generally 

ii. ½ on the law itself applied to specific contracts 

1. e.g. sales K, distributions Ks, etc. 

b. Three international organizations vital to international K lawyer

i. UN Commission on International Trade Law – UNCITRAL

1. est. 1966

2. created 

a. international sales – CISG

b. International Arbitration

c. International payments

ii. UN Institute for Unification of Laws 

1. UNIDRIOT – Principles of International Commercial Contracts (1994), like a international restatement 

iii. Hague Conference on Private International Law

1. Hague Evidence Convention

2. Hague Service Convention 

3. Hague Convention on Choice of Court Agreements

4. New York Convention on Enforcement of Arbitral Awards

c. There are two types of forum clauses 

i. Choice of jurisdiction clause 

ii. Arbitration clause 

d. Different Clauses in a Int’l contract 

i. Entire agreement clause a.k.a. integration clause 

ii. Language clause 

1. 4.7 of the UNIDRIOT says preference is given to language in which the K was originally drawn up

iii. Choice of law clause 

1. can refer to lex merchantoria 

2. can refer to the laws of a particular jurisdiction 

iv. heading clause 

1. addresses the issue of whether the heading constitutes a substantive part of the K

a. often says, heading is for purpose of clarity and should not effect the interpretation of the K

v. choice of law/forum

1. what happens if the K states the forum but is silent in which law applies

a. general rule is to apply the law of the jurisdiction that has most connection with the elements of the K

b. however, the parties can always designate, if they can agree, the applicable law which has some minimal nexus with the K elements 

e. private international law = conflict of law

i. may also include 

1. jurisdiction

2. choice of law

3. enforcement of foreign judgments 

ii. for example

1.  the private international law of Brazil, its civil code, Article 12 does not allow for choice of law/forum via freedom of contract

2. 1980 European Convention on the Law Applicable to Contractual Obligations

a. Territorial principle of jurisdiction 

i. Prohibits the enforcement of choice of law/forum clauses [confirm this]

f. Extra-territorial law – laws that are govern activity outside the territorial limits of the state that create such laws 

i. Foreign Corrupt Practices 

ii. Employment Discrimination Act

iii. Law relating to sex with minors abroad, 1993 Protect Act  

iv. 1929 Warsaw Convention on travel by air

g. Choice of Law

i. General Rule in USA

1. the court would enforce the choice of law clause in a K unless contrary to the public policy and morals

a. e.g. contract provides of Islamic law and it says that in a breach of K case, the parties are only entitled to actual damages, no interest

b. the fact that the foreign law is different is not enough to invoke PP exception in U.S. 

ii. Article 3-1 (of what I am not sure) – possible to apply more than one law on to a K but only one law per issue 

iii. Restatement of the Conflicts of Law, Second 

1. when you choose a law, you must choose of law of a particular country; therefore, you cannot choose “Islamic Law” 

XIV. Class notes 9/07/2006

a. Nexus required between K and forum?

i. The general rule is the legal jurisdiction with the most significant relationship with the elements in the contract should have jurisdiction absent intent of the parties otherwise

1. e.g. 

a. place of negotiation 

b. place of performance of the contract 

b. freedom of contract vs. public policy 

i. mandatory rules

1. two types

a. laws that protect the weaker party to K

i. e.g. employment laws

ii. adhesive contracts

b. laws that promote social/economic policies of a state

2. leading to the exclusion of a term or clause in contract in the subject forum

3. See Section 90 of the Restatement on the Conflict of Law and Article 16 of the Rome Convention 

a. Which in essence states one cannot apply the rule of freedom of contract contrary to public policy 

b. Examples 

i. punitive damages is not allowed in civil law countries

ii. enforcement in Arab countries – will not enforce interest as against Islamic law

1. for example in Saudi Arabia, a judgment for 20 million principle and 12 million interest, the interest portion no enforced 

2. but if the judgment was an arbitral award and it just says 32 million, it will probably be enforced, the Saudi court will not review the ground for the arbitral award 

iii. Islamic family law

1. marriage K w/ provision for payment upon divorce and not enforceable in the USA as contrary to public policy 

2. unilateral divorce – Islamic divorce

a. H may divorce unilaterally in Islamic countries but wife must go to court

b. Islamic divorce in USA is unenforceable and contrary to public policy 

3. Rules of Islamic law related to child custody 

a. in USA offense to public policy, use best interest of the child standard

ii. National Group vs. Lucent Technology 

1. a US case which held

a. the mere fact that the law is different by itself is not enough to invoke public policy exception to enforcement of a contract provision

c. Forum Non Convenience (FNC)

i. The US courts before barring a case from being heard in US courts for FNC asks 

1. does the foreign forum have a substantive law in the area

2. does the foreign forum, through its own rules, have jurisdiction over the case 

3. is the foreign legal system adequate in its procedural standards (due process)

ii. E.g. a medical malpractice case transferred to Saudi Arabia because the have a Shriad Medical Commission and substantive law medical malpractice

d. General principles of international commercial laws = lex merchantoria 

i. See Article 4.1 or 4.3 of the UNIDRIOT principles

ii. Query, does the K itself constitute lex merchantoria 

e. There is no precise, uniform definition of lex merchantoria 

f. Is LM limited to customs or includes international treaties?

i. Arguments for both but many believe it includes treaties 

g. Codification of LM

i. Burger substantive law of LM

1. 78 principles

2. binding effect of a K is a promise 

a. no consideration necessary 
3. good faith operates, applies at every stage of the K

4. best efforts 

5. estoppel

a. promissory 

b. equitable   

ii. comparative law is incorporated in lex merchantoria 

1. distinctions between civil and common law

a. drafting K

i. common – detailed

ii. civil – brief because reliance on codes that provide default, gap-filler, and supplementary  rules 

b. substantive law 

i. common – statutes and judge made, common law 

ii. civil – just codes/statutes 

c. legal drafting style 

i. common – lengthy, trying to take into account all contingencies 

ii. civil – simple and minimalist 

d. trial system

i. common – adversarial with emphasis on party’s discovery rights, juries  

ii. civil – inquisitional, minimal discovery right by parties, judge lead discovery and asks questions 

e. legal education

i. common 

1. USA a 3 year graduate degree

ii. civil 

1. usually a bachelors in law 

2. compare other traits 

a. accessibility 

i. arguments for both

b. adaptability 

i. common law

c. lex merchantoria 

i. common law systems would probably be more open to it 

3. consider LM in comparative framework 

4. many countries now allow (e.g. Canada) allow arbitrators to use LM in arbitrations, making arbitral awards based upon LM enforceable in their courts

XV. Class Notes 9/14/2006

a. CISG

i. 3 large issues in CISG

1. reservations, gaps, exclusions

ii. Focus first on when the CISG is relevant or applicable

iii. History

1. CISG first published in the 80’s by the UN

2. a codification of lex merchantoria

3. USA becomes a party to it in 1987 but initially ignored in the USA because it was a self-executing treaty.  Further, there were very little case law on the matter.   

iv. Parts of CISG

1. rules of interpretation, scope of application

2. formation of the contract

3. obligations, rights and duties 

4. procedural matters 

v. Differences between the CISG and UCC

1. SOL

2. Parole Evidence Rule

a. See Article 8

i. Note that parties may exclude the default application by a merger clause or the entire agreement clause to reestablish the parole evidence rule 

3. Attorney Fees

a. Article 74 – “damages for breach of contract by one party consist of a sum equal to the loss….” language interpreted to include attorney’s fees 

4. Statute of Frauds

vi. Conditions of application

1. transnational requirement 

a. parties whose place of business are from two different states 

2. applies to sales not service Ks

a. if mixed, if sales is the dominant part of the transaction, use CISG

3. certain items excluded by Article 2

a. consumer sales

b. sales by auction 

c. stocks, shares 

d. ships and vessels 

e. electricity 

b. Reservations

i. Article 92-1

1. reservations on Art II, general provisions, and Art III, formation of contract 

ii. Article 95 

1. reservations on Art I(1)(b)

a. preventing the rule of private international law leading to the application of the law of a contracting state 

iii. Article 96

1. no writing required for formation, modification, etc. under Article 11(formation), 29(modification or termination), Part II

c. when writing a choice of law clause, not enough to say law of NY 

i. sh/ specify CISG would apply and UCC would not

d. SOL under CISG is four years per Convention on the Statue of Limitations and cannot be reduced and cannot be reduced by the parties

i. Under UCC the parties may agree to reduce but not less than one year 

e. CISG Gap-Filler Rules – issues that the CISG governs but does not resolve

i. Prof says that Article VII(1) is the most important article in CISG

1. rules of interpretation 

a. general interpretation rules (Art. VII(1) 

i. internationality of the transaction

ii. uniformity of application 

iii. observance of good faith 

b. specific interpretation rules, follow (Art. VII(2)

i. explicit provision that may apply

ii. general principles of law

1. UNDRIOT principles

a. Good faith!  

2. lex merchantoria 

iii. of private international law = conflict of law rules 

1. therefore, may want to place a backup choice of law clause 

XVI. Class 10/05/2006

a. Franchise 

i. Popularity/success  

1. Subway is the number one food franchise in the world

2. curves

3. quizno 

4. 711

5. Starbucks 8000 ww

6. McDonalds 30,000 franchises 

7. the franchise business now is booming 

ii. United Arab Emirates 

1. Popeye competes well with KFC

2. no Victoria Secrets because it does not have franchises overseas

iii. must the franchise follow the law of State that it is in or the law of the its incorporation state? 

1. employment discrimination 

a. although unclear until 1991 but thereafter Equal Employment Opportunity v. _________________

b. the U.S. Supreme court the default assumption is that U.S. law is limited to the territories controlled by the U.S. unless there is clear legislative intent otherwise, then U.S. Congress amended the law to make it extra-territorial 

iv. How do you draft a Franchise Agreement?

1. the nature of the contract

a. 1958 McDonalds creates a 75 page franchise manual a.k.a. the “bible” now, presently, it is 758 pages  

b. arms length transactions & special relations contracts (e.g. confidential/fiduciary relationship) – the franchise agreement usually has a mix of both types of relationship), franchising agreement is a bit new a mix of agency/distributorship.  

c. In a famous case in the UAE, the whole case depended on the classification of the franchise K, is it agency, distributorship, representative office, partnership, joint venture, etc?  The court held that it was an Agency 

2. Essential Elements of Franchise Agreement

a. License, technical assistance, and supplies 

b. It is a licensing agreement of the use of a trademark and trade name

c. The right to sell or distribute another’s products or perform services

d. Franchisor is given royalties 

3. Other Issues in Franchise Agreement 

a. Registration

b. Termination 

c. Pre-contractual and post-contractual obligations 

i. Trademark remedies

ii. Unfair trade practices issue 

1. restraints on the source of supply 

a. e.g. Indonesia 

2. quotas on the amount to be supplied to the franchisee  

3. covenants not to compete 

a. employment

b. competing business 

4. obligation to purchase of supplementary products not allowed unless products are “tied together”

a. e.g. McDonalds has napkins, coffee stirrer, etc. as a development system

d. Disclosure (FTC Rule of 1979)

e. In U.S. some issues are State, some are Federal, sometimes both 

i. E.g. of another federal law requiring disclosure. International marriage broker act (Federal law) 

4. Toys R Us case

a. FACTS

i. License, technical assistance, and supply agreement 

ii. Included Kuwait and several other countries in Middle East

iii. 6.65 million dollars lost by franchisee because Arabs do not buy toys 

5. lookup 1988 Indonesian Franchise Act

6. Kazakstan 2002 law number 330, integrated business license 

XVII. Class notes 10/26/06

a. Expropriation/nationalization of investment assets

i. First ask if the state has legal right to do this

ii. E.g. 

1. Libya

2. Egypt 

3. Russia 

iii. How to mitigate this risk

1. enter into a joint venture agreement w/ the government

2. insure the risk 

3. cannot really do much beyond this, the state does the sovereign right to nationalization

a. limitations

i. good faith

ii. public interest 

iii. just compensation

b. stabilization clause
i. Examples  

1. 1918 – Russia nationalized gold mines 
a. arbitration clause and a choice of law clause 

b. stabilization clause
2. 1954 – Saudi Arabia had a K with Onassis and went to arbitration 
3. Libya case 50 year concession agreement and then nationalization 

ii. purpose – design to tell government it has waived it right to sovereign immunity …common principles of international law, i.e. lex merchantoria 
iii. waiver of right modify the contract unilateral
XVIII. Class Notes 11/02/2006

a. Right to Damages – Remedies 

b. Compensatory, punitive or exemplary, expectation, moral, reliance, benefit-of-the-bargain damages, actual, consequential, pecuniary,  nonmaterial/material damages    

c. In the context of int’l K law, the principle of full compensation 

d. Black’s Law Dictionary – Damages: Money claimed by, or ordered to be paid to, a person as compensation for loss or injury 

e. Code of Hammurabi (Babylonian)– punitive damages

f. Comparative Law
i. e.g. Islamic law allows only for actual damage and no speculative damages are allowed 

g. punitive damages

i. BMW v. Gore case – reasonableness of the relationship between the harm and the award 

h. See HO with excerpts from UNDRIOT 

i. See HO with excerpt from Blacks Law Dictionary 

XIX. Class notes 11/09/2006

a. 1958 NY Convention:

i. United Nations Conference on International Commercial Arbitration, Convention on Recognition and Enforcement of the Foreign Arbitral Awards

b. UNTRICAL Model Law on International Commercial Arbitration Rule

c. Why choose arbitration over litigation

i. Arbitration

1. set the terms, rule, procedures of the arbitration – freedom of contract
2. uncertainty, neutrality, unfamiliarity of the judicial system and the judge

3. arbitration decisions are not appealable 

4. confidentiality 

5. enforceability issues 

a. NY Convention allows for enforce, national court judgments have the Hague Convention on enforcement of foreign judgments 
b. Nonetheless, arbitration judgments may still be subjection to national procedural defenses.  

6. expertise of the arbitrators in the field where the disputed is nested
7. cost and time efficiency of arbitration 
8. more subject to compromise judgments, in contrast to winner takes all results in litigation 

ii. litigation 

1. open to public, more transparency 

2. possibility of more certainty of result
d. Jurisprudence of Public Policy in Britain Courts – a student presentation

i. Principles, morals, traditions 

ii. National law of other jurisdictions because of tangible connection to the dispute and comes in through lens of public policy 

iii. Major obstacle on using non-traditional body of law is uncertainty 
XX. Class 11/16/2006

a. American Law – to what extent is American law relevant to doing business outside the U.S.

i. i.e., Extraterritoriality of U.S. laws

ii. corruption in international trade and IBT

1. Foreign Corrupt Practices Act

a. Applies even if to extend an existing contract 

b. Exception – grease payments 

i. If the payment was only to facilitate routine government duties or action, FCPA does not apply 

2. Export Administration Act 1959

a. American companies or individuals shall not be involved in boycotts of other countries 

3. UN Nations Convention Against Corruption

a. See Article 13

4. OECD – Organization on Economic Cooperation and Development 

a. Has provision addressed to business corruption 

b. Article 1 states that establish bribing a foreign public official as an offense 

c. Article 2 liability of the legal person 

d. Article 6 in statutes of limitations 

iii. UAE ranked number 9 in FDI in the world 

iv. 1996 Iran-Libya Investment Act – prevents U.S. invest in these countries 

v. Employment discrimination laws

1. Title 7 of the Employment Discrimination Action bona fide qualification requirement 

a. Religion may be an exception – Kurd case, job flying helicopters over Mecca need to be Muslim 

2. SA Medical School case involving Bayor Medical School, two Jewish doctor applied to work in SA but denied.  Doctor’s won because there is no law in SA banning on-Muslims from working 
vi. Generally, for U.S. extraterritorial employment law may apply unless it violates a local law.   Note that for other extraterritorial law U.S. law may apply despite local laws.  E.g. U.S. laws against sex with minors, child sex tourism
1. Prosecuting Remedies and Tools Against the Exploitation of Children Today Act of 2003 (The Protect Act)

2. 1994, the Violent Crime Control and Law Enforcement Act (Crime Bill) – makes it illegal for U.S. citizens to go abroad to have sex with minors
XXI. Class 11/30/06

a. About the test

i. Use class notes & class materials to answer exam, do not use outside materials 

ii. 5 justified double space pages per question, answer 2 out of 3 questions 

1. do not write more or less than 5 pages per question 

iii. Designed to take 10 hours but given 72 hours or 3 days 

iv. The test will have something on the CISG

v. Available on Monday from registrar 

vi. Class emphasized choice of law and choice of forum 

1. choice law clause

a. laws of a particular law of country

b. general principle of international law

i. sources of lex merchantoria 

1. add CISG? Or because CISG because part of a domestic law? 

2. about customs only?

3. customary and codified law should be included? 
c. Can you choose “Islamic law” as the choice of law?

i. There is at least one case that said Islamic law is not the law of a particular country 

d. A & B entered into the K, K to be governed by the general principles of international law, how shall we interpret this contract?     
vii. Termination clause issues

1. notice 

2. reasonable cause or enumerated cause for termination 

3. damages or “no termination without justification”

viii. tie-in agreement 

1. a condition in K where supplies, raw materials must be bought from on of the parties to the K

2. against domestic fair competition law?

ix. Draft the choice of law clause referring to the CISG; how do you resolve the gaps in the CISG, general principles 

1. internationality 

2. generality 

3. good faith 
x. Relevancy of International Law 

1. NYC 

2. UNDRIOT

3. CISG

4. HEC

5. UNCITRAL

6. TRIPS

a. Limit years for 

i. Trademark 7

ii. Patent 20

iii. Copyright life plus 50       
7. HSC

8. Hague Convention on Choice Court – not in force yet 

� Art. 7(2): “Question concerning matters governed by this Convention which are not expressly settled in it are to be settled in conformity with the general principles upon which it is based or, in the absence of such principles, in conformity with the law applicable by virtue of the rules of private int’l law.”
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