IBT Outline
K. Anderson, Fall 2006

MKL
I. Globalization Article by K. Anderson relying heavily on Malcolm Walters
a. Walter’s definition of “globalization”
i. “A social process in which the constraints of geography on social and cultural arrangements recede and in which people become increasing aware that they are receding”

b. Globalization can be traced in three (3) areas of social life which are structurally independent 

i. The economy 

1. transportation cost here is primary 

ii. The polity
1. political globalization is not taken place but there are multilateral treaties  

iii. The Culture
1. gone the furthest because while cost of transportation has gotten cheaper, it is not close to free, cultural mediums are easily transportable  
a. homogenate of culture, e.g. cultural icons 

b. ad hoc globalization, mix and match globalization 

c. Culture given a special role because it is merely ideas the are more readily transportable between borders 

d. Walter’s says w/o cultural globalization, the tendency of economic exchange and political exchange is to “internationalize” rather than “globalize,” i.e. reinforce territorial dominance 
e. K. Anderson believes that political globalization is mostly the globalization of elite culture

f. International entities should address the world’s poor 

II. A World of Difference article by Malcolm Walters 
a. Globalization is the direct consequence of the expansion of European culture across the planet 

b. Globalization has always occurred but that until about the middle of this millennium, it was non-linear in its development 

i. Globalization did not occur until 15th or 16th centuries because the inhabitants of different continents did not know of each other’s existence…thinking the world was flat 

c. Weber identified rationalization as the globalizing solvent…belief in science as opposed to religious traditionalism 

d. Material exchanges localize, political exchanges internationalize; and symbolic exchanges globalize; therefore, symbolic exchange most important in globalization.   

III. Class 8/24/2006

a. Distinguish between trade law and IBT

i. IBT is generally a business deal between companies 

1. “how do they organize themselves to get business done”

2. what to make a lot of money or add value to a client is to be strongly grounded in the law of one jurisdiction and know enough about the other key jurisdictions to the deal to effectively coordinate the whole project 

ii. Trade law generally regulatory law to uphold commitment to treaties between nations 
b. Global economy 

i. Walters – globalization 

1. social process

2. constraints of geography 

a. lower transportation cost 

i. containers

1. e.g. Walmart, on large transportation network than moves stuff from China to USA 

b. function of technology 

c. lower communication costs

i. before invention of radio, transportation and communications were identical 
1. now with internet communication cost has fallen to nearly zero
IV. The End of Globalization – Alan Rugman 

a. Vast majority of manufacturing and service activity is organized regionally and not globally 

b. FDI is defined as equity investment by a parent firm to control the operations of a subsidiary corporation in another country 

c. The worlds 500 largest MNC are based in USA, Europe and Japan and account for more than 80% of the world’s stock in FDI and over half of the world’s trade 

d. Only consumer electronics is the market global 

e. MNE is defined as a firm with production and/or distribution facilities in two or more countries 

f. Large MNC often serve as leaders of regional business networks 

g. Advances in technology intensify the concentration of economic power in the hands of MNE

h. Over 90% of MNE manufacturing is intra-regional rather than global, 95% in the service sector work local markets, not global

i. Regional trade blocks: NAFTA, EU and APEC  
V. Class 8/29/2006

a. Globalization 

i. Technology driving globalization
1. transportation 

a. containers 

i. need a lot fewer people to move by container 

b. Trains

i. Linked train and truck system 

1. use train whenever possible to get to a distribution point 

ii. high speed train 

1. why not have high speed train in USA?  Because geographically too big

2. prevalence in Europe, Japan, and Korea

c. air travel 

i. gotten really cheap

ii. to transport goods, UPS, FEDEX, etc.

1. e.g. many flowers sold in USA are from Netherlands, Ecuador, Thailand, Guatemala, Brazil, etc. 

a. technology of packing flowers have spread through the lower wage countries 

ii. communications 

1. transportation and communication are at the same speeds until the invention of the telegraph, telephone

2. internet 

a. once thought to be overvalued but internet largest impact is B2B

b. essentially dropping to zero which will not last because cost is zero because of over-investing in communication infrastructure
3. High-end Chocolate in Paris v. Trader Joes at ½ the price

a. Quantity buy – wholesale discount

b. Paris is more expensive to do business

c. Europeans more wiling to pay for it 

i. Profit margins in USA grocery stores are often near 1%

ii. Europe, demand is higher for quality chocolate

d. Profit margin higher in Paris shops

e. Economies of scale

f. TJ chooses to stock

g. Buy online

h. Exchange rate

i. Service in Paris 

j. Impulse buy 

k. Taxes

4. Trader Joes’ version of why chocolate is cheap

a. Quantity purchase

b. Effect on internet is huge because of purchase online and cutting out all the intermediaries and increase purchase flexibility 

c. Exchange rate; manufacturer is willing maintain market share buy absorbing exchange rate flux 

d. Taxes 

e. Prestige goods – when price goes up, demand goes up

i. Non-prestige goods – when price goes up, demand goes down  

5. the B2B benefits of internet is most drives growth in the economy 

iii. globalization means different things in different realms – economic, political and cultures 

1. do not run the three concepts together 

2. for most persons they are mostly aware of cultural globalization because it can be digitize 

a. cultural aspects that our not digitize 

i. local custom 

ii. those aspects that cannot be digitized 
3. economic globalization –

a. regionalism for heavy good because of cost of transport 

b. films

i. Why are the centers for film Hollywood, Bollywood (India), and Hong Kong?

1. population support and language 

2. little state subsidy 

VI. Class Notes 8/31/06

a. We are supposed to subscribe to the Wall Street Journal

i. Http://subscribe.w.com/semester
ii. http://wsj.com/student
b. Globalization
i. Types of globalization

1. economic 

2. political 

3. cultural 

ii. question for us is how the legal system affects the three types of globalization

iii. political systems not really globalizing but legal systems, in terms of business law, is starting to use common standards, e.g. CISG

iv. CISG (Convention on the International Sale of Goods) is genuinely international in that many countries signed up for the CISG and pledged to legal document and its set of rules.  We must wait and see if the various countries actually interpret CISG uniformly.

v. Beyond situation where the CISG and the like applies, in the majority of situations where there are two legal systems meeting in a transnational business transaction, there is enough commonality in contract law that transactions can occur.  Moreover, parities may be able to use choice of law clauses in their contracts. 

vi. History of global trade

1. trade in spices 

a. possible because spices were portable and of high value

b. e.g. black pepper from India 

2. trade in silk

a. Silk form China traded to Middle East and Europe 

b. Silk Road 

c. Making of silk and secret of the Chinese 

3. coffee is from East Africa 

4. tea is from Asia

5. hot peppers, potatoes, tomatoes from Americas 

6. cane sugar, granulated sugar, started by the Caribbean plantations, replaced the main sweetener before sugar which was honey 

c. Lex Merchantoria

i.  When merchants have disputes between themselves they may
1. settle the dispute among themselves

2. rely on the court system of the jurisdiction where the merchant is in

a. however, the court system in Europe during the Middle Ages were not very efficient nor designed to handle commercial dispute

b. In the Feudal system the power was based upon land ownership

c. Courts were focused on resolving disputes on land ownership and not the need of merchants

d. Therefore, merchants were forced to resolve disputes among themselves based on customary rules of trade and commerce 

e. Enforcement mechanism is mostly reputational  sanction, there is no formal police power 
f. Can the same rationale for lex merchantoria apply to the modern era?

i. For example would reputational sanctions work?

d. Modern Theory on International Contracts 

i. Freedom of Contract – Parties in international business transactions should be able to set their own laws and rules between them.   Courts should honor and look at what the parties intended between themselves, i.e. the terms of the contract 

ii. Subject to Regulatory Rules – however, the FOC may be limited by regulatory rules, for example regulations in the area of 
1. taxes 

2. health and safety

3. sanctions

4. restrictions on sale

5. environment

6. labor

7. domestic and industrial policy

a. e.g. antitrust 

8. national security 

iii. different legal systems have different regulatory rules

iv. regulatory aspects go to the interest of third parties to the contract, e.g. general public, etc. 

v. general principles of adhesion is not applied to international business transactions 

1. business parties assumed to be sophisticated enough

2. general rules of contract interpretation is used to enforce the “letter of the contact”

vi. the trend is to take out the local norms (regulations) in contract terms and interpretation and to enforce the contract strictly 

1. e.g. liquidated damages clause would likely be strictly interpreted and enforces despite local rules on judicial review of such clauses  

VII. Class Notes 09/05/2006

a. Lex merchantoria vs. National Courts using their own rules

i. Under LM, the tendency is to enforce the bargain the parties come up with 

ii. Contrast that with NY contract law which states, through common law tradition, the remedies must relate to actual damages 

iii. Bergman would enforce a liquidated damages clause of $100 actual and 1 million liquidated damages under LM

1. But doesn’t a legal system have an obligation to follow its own internal policy?

iv. Rational for following intent of the parties 

1. economic efficiency because 

a. superior contract knowledge = contract efficiency

b. reduced uncertainty = contract efficiency 

i. one of the biggest fears of doing business abroad is the fear of legal uncertainty
2. Moral argument 

a. Freedom of contract

b. Parties should be should be responsible for the terms of their own contract

i. Assuming rough equality of bargaining power 

v. Rational for following common law or national laws 

1. right to protect its own citizens and legal system

2. stare decisis (common law system)

3. awareness of the parties of the rules

b. elements unique in international contracts

i. choice of law

1. substantive law governing the contract 

2. state laws frequently chosen in the USA

a. NY and CA

b. Some agricultural contracts, the laws of agricultural state in the USA 

i. E.g. Iowa 

3. Laws under the UK

a. English and Scottish law is different 

b. HK and Singapore 

4. In the US, most states do not have a statutes that says that State courts must follow the choice of law clauses in the contract 

a. Most states will follow the state’s conflict of laws rules 

b. Exception is NY which will general enforce a contracts choice of laws rules 

c. However, US courts will generally not enforce choice of law clause if 

i. No consistent rule of law in the chosen forum 

ii. To burdensome to apply the foreign law  
ii. choice of forum

1. parties are generally free to choose the COF but the forums may deny access to the it by the doctrine of FNC or other rational 

2. Exception, state of NY

a. Will hear commercial contract despite lack of nexus 

b. Rational – create a commercial network, more certainty of law, and encourage more people to do business with NY

i. Other jurisdiction trying to promote themselves as centers for international dispute resolution is HK, Singapore, and Dubai 

iii. may choose arbitration 

1. benefit is that parties may choose arbitrators who are experienced in the transactions in dispute.  Often arbitrators are retired executives who know the customs of the industry, etc. to cut through the legal bull shit

2. it is an alternative legal system which may lead to quicker dispute resolution, more efficient 

3. it is possible to have a hybrid arbitration panel 3 arbitrators 

a. two businessmen 

b. one lawyer judge  
4. criticism of arbitration

a. fairness, bypassing the normal legal system creating a two tier system 
iv. currency 

v. language clause
VIII. Class Notes 9/07/2006

a. Jurisdiction Issues 
i. Bases upon physical presence, activities, contacts 

ii. Parallel litigation – suit on the same matter filed in more than one jurisdiction

iii. Liberal enforce of forum selection clauses (FSC)

1. e.g. Bremen v. Zapata Off-Shore Co. 

a.  oil rig off the coast of Louisiana case
b. The cases started in the 1970s but the Supreme Court decision came down in the 1990s 

b. Cvemona Cello hypo 

i. You are making a contract for the purchase of a cello made in Italy, 1986, for $10,000.00, seller in Italy, buyer in DC

ii. Issues for the contract

1. currency 

2. appraisal of the instrument 

3. terms of payment 

4. risk of loss (seller is probably in the best position to reduce risk)

5. terms of delivery

6. choice of law

7. breach of K

8. Amex card

9. L/C transaction 

iii. Solution is that in this instance, where you have a unique item that need to be inspected but the dollar amount is relatively low, the most effective way to handle the transaction is to use a middleman, i.e. go to the distributors of cellos in DC…the middleman bears the risk of the transaction in bulk 

c. General rule of contract, keep it simple: never introduce a layer of complexity unless necessary
IX. Class Notes 9/12/2006

a.  Cello Hypo continued
i. What is important is not the contract but that the transaction works

1. In the end, the parties may not want to enter into K

2. here an intermediary may add value to the transaction, i.e. a distributor in the USA

3. the cello is a unique custom good

4. no matter how remote, any risk that actually takes place, it is hard to explain to the client that it wasn’t worth the time, effort, and money to address the risk at the time of drafting the contract 

b. ethics 

i. lawyer billing types 

1. per hour basis

2. per transaction basis 

a. iterated work, i.e. work where a substantial portion of the work is predictable and routine 

3. contingency of the deal or settlement amount 

a. problem of conflict of interest because the lawyer is party to the deal

ii.   client generally does not have the information or knowledge necessary to judge how much it should pay 
c. Practical advise on how to draft and read contracts 

i. The level of complexity should be driven by the deal 

ii. Remember to think of a contract as a narrative
iii. Also always ask what is the risk, return, and control aspects of the contract 

iv. Read contract divided into 3 conceptual categories 

1. terms of the business deal
a. who is exchanging what

b. whereas clause
c. currency  

2. terms in the contract aimed to protect the business deal

a. default clauses

b. liquidated damages 

3. terms aimed to make the contract legally enforceable 

a. choice of law, forum, arbitration clauses 

b. language 

d. Part of a Contract

i. Title page

ii. Preamble

1. whereas, parties  
iii. Definitions 

1. you should not place substantive sections in the definitions 

iv. business deal

v. conditions, representations, warranties, and covenants 

1. preconditions -- conditions and situations the must happen or exist before the contract is signed 

2. representations -- declarative statements of facts that are true at the moment of signing the contract 

3. warranties and covenants – promise to do or refrain for doing something in the future
vi. Breaches 

1. material 

2. technical 

a. usually allows for cure and does not excuse non-performance 

vii. remedies

1. liquidated damages  

viii. exit clause 

ix. misc. provisions 

1. legal terms to enforce the contract

2. to effectively apply the miscellaneous provisions, you should know the automatic default rules in the jurisdiction where the contract would be enforced 

3. integration clauses 

4. conflicts of laws clauses 

a. be careful -- conflicts of laws in NY may furnish an opt out of NY substantive law; therefore, be careful when you say NY law applies to a contract; make sure refer to the NY law and the NY conflict of law rules.    

X. Class Notes 9/14/2006  

a. CISG – for this class, what is important for the exam is to determine whether the CISG apply to the contract 

i. Members

1. Most of Europe and Latin America 
2. USA, China, and Canada

ii. Non-members 

1. Brazil, Japan, Great Britain, and India 

iii. Level flexibility fixed by Article 6 and Article 12

iv. CISG gives a set of default rules and gives parties an option to tailor its K to its specific needs

v. It is designed to include the widest variety of “goods” transactions

1. exclusions are listed in Art III

vi. Flexibility -- there is a difference in selling unique goods and sheer bulk commodities

vii. CISG conditions for K formation

1. no need for consideration

2. Oral contracts are OK

3. allows liberal use of extrinsic evidence to interpret the K

4. place of business for purpose of this K to determine the party diversity factors for interpreting whether the K applies 

5. judges have a treaty obligation to look to other court’s interpretation (including other countries) of the CISG and pull those interpretation together to form its own coherent law 

XI. Class Notes 9/26/06

a. Three types of Letter of Credit contracts

i. Sales of contract 

1. between buyer and seller

ii. Application for L/C

1. between Buyer (applicant) and Issuing (opening) bank

iii. Letter of Credit 

1. between Seller (beneficiary) and Issuing bank

b. Issuing bank kind of acts as escrow agent for seller and buyer
c. Enter one more layer of complication

i. Paying Bank

1. When the seller does not trust or know the Issuing Bank, involve another bank, a Paying Bank who acts an agent for the Issuing Bank to examine documents and pay the seller

ii.  Advising Bank
1. more limited role, doing due diligence on Issuing Bank, telling Seller that it is ok to do business with Issuing Bank

2. in modern times, PB and AB functions is merged

iii. Confirming Bank

1. role is to confirm or guarantee the original letter of credit, makes payment on behalf of  Issuing Bank, if IB does not pay

2. usually for very large transactions, like in project financing

iv. Negotiating Bank

1.  lends credit, purchase from Seller the rights to the L/C transaction, and steps in as a substitute beneficiary  

2. NB makes money by buying the L/C at a discount to compensate the risk for nonpayment and administrative fees

a. E.g. buys at 98 of the L/C face amount 

d. Remember banks may play multiple roles in an L/C transaction 

e. Letter of credit can be either revocable or irrevocable 

i. Revocable – banks may withdraw under certain conditions 

ii. Irrevocable – banks cannot withdraw (we will only discuss this type in class)

f. Confirmed or unconfirmed L/C

i. Whether the L/C is backed up (?) 

g. The text of L/C contracts 

i. Usually very short but has terms that incorporate by reference vast bodies of law, use of terms of art 

XII. Class Notes 10/02/2006

a. Announcement

i. Midterm next week, Tuesday
1. focus no factual knowledge and not opinion of the author

ii. No class on Thursday

iii. Exam will be take home, given full ten days

1. Use clean prose

2. make it professional as if you were giving to a law partner

3. It must be very well organized and has a page limit

iv. Keep participating in the Bulletin, Prof does check it and reads everything

1. use vocabulary you learned 

b. Types of Letter of Credit

i. Irrevocable Straight L/C

ii. Stand by L/C – guarantee 

1. a L/C with different intent attached otherwise like a irrevocable straight 

2. purpose different – out there as a third party guarantee of payment; standby just incase there is a default in the original transaction  

iii. Back to Back L/C

1. actually two letter of credit, usually importer/exporter, one party acts as a buyer in one and a seller in another L/C 

2. this were there is a risk free transaction for the importer/exporter because they are guaranteed payment through L/C 

c. May use L/C to spread risk among banks

i. E.g. four banks take risk of 25% each

d. L/C are huge tools in IBT, it is a financing mechanism but not an end to itself.

e. Corporate Services/Personal Services International Ks 
i. Corporate Services

1. NTL Service Agreement 

a. Background

i. NTL huge British telecom company

ii. Bosnia war coming to end

iii. No independent media but wants to set up

iv. No countrywide media infrastructure, EU and U.S. come to Nexus International and wants them to front the money and the governments pay Nexus 
v. Lawyers say the ask government to waive sovereign immunity but that actual red tape to sign a waiver would take 6/7 years so the boss of Nexus, George Saurus, decide to go ahead regardless

vi. Nexus wanted to set up a “turn key operation” but in negation with NTL not exactly what Nexus got

vii. NTL drafted the K because that is what NTL does for a living, provides the types of services the K provides
viii. What happens is Bosnia is a war zone, banditry, afraid of being shot or stepping on mine so NTL employee don’t do much except drink at bars, Nexus moves to terminate the K, NTL moves staff out and send bills to Nexus 
ix. Nature of service agreement

1. you are hiring someone who will provide services for you in area that you do not have expertise, information mismatch, one way is to get a second opinion  
XIII. Class October 05, 2006

a. There WILL be class next Thursday

b. Comment: 

i. stock market will continue to rise

1. Driving market up is lower oil price ($60/barrel) and no interest rate raise 

ii. OPEC effectiveness in controlling the market

1. OPEC still has classic game theory problem of free-rider action problem

c. Service Agreements and NTL example

i. Service agreements in general

1. based upon contracts and works best when you are actually specify what it is 

2. you are trying to get done; however, if you do not know exactly what it is you are asking the other party to do, there are problems

3. we do have agency law 

4. service agreements problem 

a. very nature of services contract is that you want to purchase someone’s expertise therefore difficult, because of the lack of knowledge of the buyer, to negotiate intelligently

b. usually the buyer relies very heavily on the seller’s expertise 

ii. In the NTL problem, NTL itself did not have enough expertise to know what exactly to contract for

1. the whole contract is full of “reasonable” standards

2. the law of contract is very bad in this situation 

iii. Agency/Principle 

1. obligation of loyalty and care to agent to principle 
2. fiduciary duties 

3. corporate law is a variety of agency law 

4. problem is how do you incorporate agency principles and flexibility in to a business contracts (no special relationship)

a. NTL will reject because of exposure to greater liability 

b. It would be in NTL’s best interest to avoid any reference to agency principles in the K

5. agency can be formed through conduct w/o express agreement, e.g. a partnership can be so formed therefore most international business try to avoid reference to agency 

iv. So how do you interpret “reasonableness” in the NTL K

1. on one hand, NTL knew that Bosnia was a war zone 

2. contract is so favorably written to NTL, hard for OSI collect any damages even if NTL breached its K

a. payments must be made a least up to the point where work stopped 

3. try to interpret through a “best efforts” standard which would put a burden on OSI

a. OSI understand the risks and NTL used best efforts
4. would the court interpret against the drafter 

v. collection agency contacts OSI

vi. English rule 

1. loser pays attorney fees 

2. general counsel for NTL told Anderson that attorney fees to litigate the case is approximately 1 million plus may have to pay another million for NTL, if you lose

3. case settles for 300,000 British pounds  

vii. maybe the K should have done it as a “turn key” deal but hard to gauge the cost often even with second opinion which increase with the uniqueness and the difficulty of the service 

viii. a type of service K, employment Ks

1. in U.S. most employment Ks are at will and issues what will be the compensation upon termination 

2. executive, athletes, and musicians
XIV. Class 10/17/2006

a. Mirco Loans

i. Normal banking, credit worthy, credit history, collateral, unsecured and secured lending 

ii. Collateral in banking has fixed and formal meaning in that it has marketable value that is a certain percentage of the loan value

iii. Barrowers of micro loans have no collateral  

iv. Why is that western/modern banking systems give out so much unsecured credit?

1. sophisticated model of risk management, i.e. credit scores plus money reinvested in diverse ways

2. default rate is predicable in modern advanced countries

v. in poor countries many people are farmers who would never risk collateralizing their land, other property of value because living at subsistence level

vi. overcoming collateral problem in micro finance

1. sometimes land collateral is not the best collateral in developing countries, e.g. there may be many legal hurdles or otherwise impractical 

2. therefore lender may prefer int’l marketable securities, e.g. stocks and bonds

3. micro finance functions like a credit card in the modern economy, multiple small loans

4. problems with transaction costs

a. prohibitive monitoring the loans

i. transportation, communication, administration

ii. because of monitoring costs, micro loan business is generally not self sustaining or profitable

b. compare – one branch of finance where the majority of work involves intensive monitoring of the barrower is venture capital

b. Credit Agreement, Volume 2, Item 11

i. In unsecured credit/loan agreements, most provisions are aimed at minimizing risk of default

ii. Art. 2 – Loan

1. restates credit agreement, generally in Western credit agreement, there is either a penalty or, flat out, prohibits prepayment  

iii. conditions of lending

1. lenders wish to know who are the existing lenders at the time of the loan and whether those existing loans are junior or senior to it 

a. lenders still concern themselves with junior loans because a default on a junior loan can still lead to legal action – i.e., it is still causes a credit risk buy possible pushing the lender’s business into bankruptcy
2. lenders also want to know about any existing litigation and compliance with laws – e.g., government liens, fines, taxes, the government always has the right to collects first

iv. Section 4.09 – Pari Passu Debt 

1. means the debt priority level will be set at the same level as other debt

v. Section 4.11 – title to property

1. know which property of the debtor is unencumbered so in case of default, lender knows what to grab, lender wants to keep these properties unencumbered 

2. warranty that there is no cloud on title or otherwise the property is still marketable

vi. negative and affirmative covenants – professor thinks no need to analytically distinguish between positive and negative covenants

1. suggested alternative: divide between lender and barrower obligations

vii. many of the provisions directed at seeking to control the debtors behavior, thereby, lowering the risk of default 
viii. Events of default 

1. material breach and nonmaterial breach

a. core material breach

i. e.g. failure to pay money on interest and principle

b. nonmaterial breaches

i. usually, certain notice requirements

2. remedies

a. acceleration clause = all payments of principle and interest become due now plus some damages and penalty for material breach

ix. Miscellaneous 

XV. October 19, 2006
a. Possible pop quiz from material in Wall Street Journal, section C1

b. Current economic issues

i. Budget deficit

1. 90% of variation in the budget deficit created by government collecting money through taxes, i.e. tax policy, rather than from spending too much

ii. Energy and environment

1. oil and gas prices

2. climate change

iii. economic issues effecting congressional elections is usually not a huge factor because most people merely think of whether they like their particular representative, personally, or not

c. Acceleration clause

i. Many clause in the contract in K directed at opening up the debtor to the eventual acceleration clause

1. e.g., waiver or jurisdiction, set off, choice of law, etc.

d. NY as choice of forum/law

i. NY commercial law is simple and business need driven and usually not muddied by policy objectives therefore popular in business Ks

ii. Law more fixed and predictable 

e. Currency  - often specifies a specific currency, e.g. U.S. dollar
i. In order to shift the risk of currency loss/gain to barrower

ii. It is also to make it easier for the lender to do accounting 
iii. Because lender usually gets its currency from another lender at preferred rates, usually in Euros or dollars, receiving money in another currency compounds the currency risk

f. Lender’s facing default often would rather reschedule the debt payment than foreclosure because write offs would not look good on their business records (which investors look at)

g. Assignment and obligation of rights

i. Lender – will always want the loan assignable because buying and selling loans is part of its core business model 

ii. Barrower – would prefer to deal with the initial lender if possible because it is more familiar with what is negotiable if it gets into financial trouble 

h. Use of proceeds

i. Why do lenders charge a certain amount of interest for a particular barrower or transaction?

1. Factors

a. Risk level

b. Transaction cost

c. Opportunity cost

i. i.e., the interest that banks would get if it were to deposit its money in a safe place, e.g. government bonds

ii. Lenders will limit the use of proceeds to have control of the default risks of the loan
1. tranche approach – loans in installments

2. limitation on the use of proceeds 

3. reputation penalties 

4. kneecap clause/debtor’s prison

5. lenders must try to increase the risk to barrower the that they use money prudently and for proper purpose

6. when barrower has very little risk, there is a strong incentive to gamble with the money

7. looking at the contract as a whole, lenders should ask, does the barrower have a rational economic incentive to take greater risks with the money

8. with higher risks, lender requires greater interest rate

i. lending money – RZB Draft Revolving Agreement

i. see how the loan agreement would solve the Soros Fund’s money distribution problem 

XVI. Class 10/24/06

a. Revolving Credit Facility = Credit Card for businesses

i. Why do it when the business has it own cash to spend

1. cash flow management, business would rather allocate its hard cash somewhere else

ii. benefits of RCF for banks is that it reduces transaction costs, e.g. no renewal of loans  

iii. usually banks will barrow money from the capital markets and turn around and lend money in terms of RCF
iv. LIBOR – there are a whole set of LIBOR rates depending on the length of time, there are overnight rates as well 
b.  Item 12 RZB Draft revolving Agreement 

i. RZB wanted a guarantee from another bank even though there was no credit risk

ii. RZB wanted 2.5% for transaction cost not credit risk 

iii. GS Foundation would have taken the deal except for dues ex machina …Citibank came to the rescue because it was opening branches in most of the cities need for money distribution in small cities in Russia

c. Item 13 – Swingline Credit Agreement

i. One of the most least transparent agreement you will see has premises that are not explicitly stated 

ii. Set in context of post communist countries

iii. State-owed company was barrower

iv. Political risk in Russia 
v. Infrastructure project – restoration of the oil fields in Kazakhstan, upgrade the oil field technology 

vi. Infrastructure Project Finance – no money returned to the lender until the project is completed and “switched on” and revenues are returned over a long span of years 
XVII. Class 10/26/2006

a. Swingline Credit Agreement

i. Not a well drafted contract because contract itself does not adequately describe in sufficient detail the transaction for a judge or whoever would look at it if there is a dispute 

ii. Parties

1. Lender – bunch of banks

2. Borrower – State (Ken)-owned company 

3. Guarantor -  Republic of Ken

4. other parties – “Agent,” etc. 

iii. Risks

1. political/legal risk 

2. default

a. project inherently risky especially for long term projects

iv. direct syndicated loans 

1. each bank individually loaning a some about to the borrower 

2. if some banks don’t come through with the promise (“severally but not jointly”), other banks are not liable

v. revolving credit with limit of $250 million 

vi. even if one bank defaults, the other banks still must up hold its part of bargain 

vii. syndicates = group of entities 

viii. starting from section 2, Commitments is basically incomprehensible 

ix. Section 3, Repayment 

1. generally, for swingline credit, like a credit card, no penalty for paying it off early 

2. no information so far about “Eurodollar agents,” etc.

x. this particular K is related to project finance 

1. used generally to fund large infrastructural projects, e.g. power generation facilities, dams, bridges, large scale projects that take time build 

2. project will pay for itself from the revenue it generates, pay over long period of time, e.g. toll road 

3. only revenue comes after project is completed

a. therefore, when something goes wrong during the construction of the project, no money; also, even if the project is built an money is being collected, it will not pay off for a long time, creating more risk

b. therefore, banks want to diversify the risk 

c. also, lender make sure that they build in a way to sell the interest in the project
d. also, important to have a guarantor like the state entity  
xi. exit strategy – must plan and negotiate in advance how to cash out of the project…e.g. negotiate with the State to buy out the project after certain number of years 
xii. business barrows for different purpose

1. short-term cash flow management
a. has higher interest rate 

b. used when sum in uncertain but amount is small

c. these series of short-terms loans are often consolidated because in project finance, you know you wont get your money back for a long time 

d. credit card rate – why is it so high?
i. gives user max flexibility in terms of payment and use 

ii. but this creates uncertainty for banks and even if not used the credit facility had to be made available; therefore, high interest rate
iii. in contrast, long term fixed obligations are cheaper to finance because bank can go out an barrow that money to lend to you with a predicable profit margin   

2. long-term capital investment
xiii. “swingline” credit Agreement 
1. because we will swing from short term credit arrangement to long term credit

2. divided duties 

a. short term credit card (higher interest) – aka swingline

i. American banks getting funding from American credit markets, based on prime rate plus % (which include profit margin)

b. Long term consolidated barrowing (lower rates)

i. European banks barrowing from European banks based on LIBOR plus %, the Eurodollar portion

c. In this case/contract, it is merely coincidence that American banks are financing Swingline and longer term is European 

xiv. Three currencies would be involved in this contract 

1. local currency 

2. short term part done in U.S. dollars

3. long term part done in Euros

xv. the long term banks will buy out the short-term banks 
xvi. next class

1. try to read the contract

2. discuss issue of role of guarantor 

3. read Item 15 – transactional problem

4. read Item 14 

5. no second vocabulary test 
XVIII. Class October 31, 2006

a. Review of Swingline Credit arrangement (Item 13)

i. Often used in project finance or whenever loans are consolidated 

ii. Definition

1. Short term credit card (flexible) loans (high interest rate) which is periodically consolidated into long term fixed rate, period, etc., loans (low interest rate)

iii. Financial engineering – project finance believe that they are custom designing the finance for the project

iv. Here, in Item 13, U.S. Prime Rate for short-term, LIBOR for long-term. 

v. There are differences in rate between LIBOR and PRIME 

vi. Lenders calculate interest rate on a credit line on a complicated algorithm with calculated what the average barrowers would barrow to cut the amount of money it must barrow to cover the credit limit

vii. Ask yourself how does the transaction work and how does the documentation work; what can this contract be useful for as a tool in IBT  

b. Item 14 – Paritet Finance Leasing Agreement 

i. Example – Rental of Apts.

1. barrow property in consideration for rent payment (payment of money)

2. risk to landlord

a. tenant trashes the property

b. hold over tenant, not pay rent

ii. Paritet Deal – involves a newspaper in Russia, they needed a new printing press, usually costs millions 

1. Anderson’s Sorros Fund denied request for a very expensive printing press

a. Maintenance (most important consideration)

b. May not have the volume to justify 

c. Fear of conversion

2. best source of very basic mechanical (as compared to computerized) printing presses are in India 

3. even still the printing press would not be occupied with printing newspaper full time therefore the printing press would have to be able to print other commercial things, e.g. bottle labels 

4. U.S. government wanted to finance it (promote democracy) but negotiations broke down because government did not want the press for any pornography 
5. Why in this particular deal just lend the money so that the newspaper could buy the press, why a lease? 

a. In lease, leasor has title, leasor may have responsibility to maintain the property 

b. Answer: often the real reason is taxes, e.g. depreciation rules, etc. 

c. Tax was the reason when Item 14 was negotiated 

c. Review

i. Timeline of subjects covered (not a risk scale per se but increasing amount of party entanglement)
1. Globalization 

2. One off sale of goods  

3. CISG

4. L/C

a. Plain

b. Standby 

c. Back to back

5. service agreement 

a. personal 

b. corporate

6. credit agreements

7. property leasing
8. franchise arrangements 

9. joint ventures 

10. exit strategies

d. look at Item 15 – Transaction Problem 

i. it simulates what may be on the exam 

ii. figure what are the “must haves” for me and the other parties

iii. what are the “like to haves” for me and the other parties   

e. American IBT lawyer culture and other IBT lawyers 

i. Americans view that lawyers look at the whole picture both law and business 

ii. Other legal systems view lawyers as strictly involving themselves only in law 

iii. Most business transactions are positive sum games – both sides must make a profit which means a lawyer should understand how the other side would make money to that in negotiation you know what to give up to close the deal 
iv. Women prefer forms of chess over forms of poker 

1. poker has the element of chance where chess does not

2. gambling
XIX. Class 11/02/2006

a. Announcement

i. No class Nov. 9th, Thursday 

b. Another Time Line  (w/ shifts in kinds of risk)
i. Sale of goods

ii. Finance issue – payment structures 

iii. Service – reasonable

iv. Credit lending/barrowing – terms

v. Leases

vi. Franchises 

vii. JV

viii. Exit strategy 

c. More party engagement – two main elements important to K

i. Managerial Terms 

1. business terms 

ii. Financial Terms 

d. Other Terms 

e. As the parties get tangled up certain kinds of risk increase but others decrease
i. Sale of Goods

1. risks associated with lack of trust – e.g. products nonconforming 

2. but than again just one transaction, parties are not deeply engaged 

ii. on the other side spectrum there are risks not of trust but more of issue related with entanglement 

iii. general comment on trust – for business, trust relationships are built because investment in trust in a important commodity which can be rented out by third party; further, the more trust network nodes you have the more effective you network 

f. issues of control of the venture 

i. contractual route and shareholder/managerial route – 

1. shareholder remedies are agency and corporate law 

2. shareholder control and influence the corporation through the control of the Board of Directors

3. but you also want contractual rights to because you have different type of remedies and rights 

4. also possible to have a shareholder agreement in addition to the JV (other K) agreement – contract among shareholders in a closely held corporation 

a. bind parties to the agreement to vote in a certain manner in certain issues 
ii. many foreign jurisdictions have rules against majority control 

1. e.g. outsiders cannot get have more than 49% in a domestic corporation 

a. circumvention of the rule by having a shareholder agreement with a local entity or individual allowed?

i. Some jurisdiction are form of substance where did is allowed. – formalistic 

ii. Some look through the form of the contract and looks a substantive effect  

iii. Another reasons for having shares in a JV is exit strategy – easier to sell shares than contractual rights
XX. Class Notes 11/07/2006

a. Topic for today: Equities, shares and shareholding and Item 15, Kazak Oil Field Problem

b. Rights for shareholders

i. Dividends, if and when

ii. Info

iii. Voting rights

iv. Ability to buy and sell among third parties, general public 

1. not for privately/closely held corporations, usually there is a restriction in the by laws

2. closely held corporations operate more like a partnership  

c. New York Times 

i. Owners, a family, control all voting shares “A” shares whereas “D” shares only has equity 

ii. Example of a large public held company where the share structure does not give voting power to the general public 

d. Remember that the law pertaining to shares and shareholders is not contract law but corporate law based on general agency law 

i. Corporate law is less flexible in how you detail relations therefore when you create a int’l JV, you would incorporate K obligations on top of corporate

e. LLC – Limited Liability Company

i. Not a corporation but a wholly different business regime, designed for privately held businesses and not intended to be public, modeled on different organizations around the world 

ii. In U.S., the preferred form for most JVs

iii. A business entity governed by maximum freedom of  contract

iv. Defining character: maximum flexibility 

v. Ownership interests (in contrast to shares in Corp law)

1. can structure the ownership interest in any way the parties want 
a. on issues of dividends, information, voting, by or sell, etc. 

f. exit strategies – in int’l business

i. hold you investment = no exit

1. get profits on some long running stream of income 

2. but also tend to make businesses nervous 

3. main problem – risk over a long span to time

a. when sold, usually sold with discount because buyer assuming the risk 

4. money is lock in; lack of liquidity 

ii. sell you stake to a private party 

1. in developing countries, also the smallness of the market may be problem

iii. sell your stake on public stock market

1. special problem for developing countries
a. do not really have a reliable stock market, event if they have the stock market, it is too small and not properly regulated, so no one invest them, easily manipulated, subject to insider trading, fraud, etc. 

iv. contrast capital markets in developed world

1. economies here are very efficient to take the small about of savings of many people and turn it in to available capital for new businesses 

g. Item 15 – Kazak Oil Field Restoration problem 

i. Kazakhstan has oil and it is landlocked and has no port so how do you get oil to a tanker, must go through a country that would allow transport of oil, at this moment there is no pipeline   

ii. Crux of business model: old oil fields has outdated technology, new technology allows extraction of more oil, WB pay 50 million for feasibility, produced oil will provide revenue to restore environment 

iii. Consortium of oil companies and investment bank manages the consortium

iv. Drafting Problems 

1. How do draft a contract where the consortium commits to the business if  WB provides feasibility money

2. what is the role of the Kazak State Oil Company 

a. privatization

i. necessary because consortium needs workers?

ii. However, vast majority of old workers are not employable

iii. Is it possible the split the KSOC into 

1. oil company – the actually functioning oil company

2. laid off workers – revenues given to the oil company should be, at least partly, given to laid off workers otherwise the possibility of political turmoil  

3. Why need an exit strategy

a. Oil runs out

b. Possibility of re-nationalization of oil fields

c. How do we get any profits

4. Organizing an Answer to the Problem 

a. Address or identify the three main issues

b. World Bank – feasibility study 

i. Negotiation between consortium and world bank

1. what are the must have and the like to haves for each party 
a. consortium must have 50 million for feasibility 

b. WB want commit based on certain preconditions being found in feasibility study 

i. Is a vague commitment enough? Good faith, best efforts

2. should be anticipate that the WB would require a small investment in the feasibility to get consortium to have a stake 

3. WB also conditions the agreement on some of the revenues will be used to restore the environment – how to frame the environmental obligation  
XXI. Class notes 11/14/2006

a. Franchises – Examples  

i. Fast food restaurants

1. McDonalds, Subway, Wendy’s, Pizza Hut, Dominos, KFC, and TCBY, Taco Bell, Duncan Donuts, Krispy Krème

2. combination, consistency of fats and sugar 

ii. Normal restaurants 

1. Morton’s Steakhouse 

2. Sizzler 

3. Cheesecake 

4. Outback

5. Carrabas 

iii. Hair places

1. Supercuts

2. Hair Cuttery 

iv. Other Businesses 

1. Mailboxes, Etc. 

v. Sports Teams

vi. Care Dealerships 

1. usually from the manufacturer 

vii. Video Rental Places 

viii. Gas stations

ix. Hotels 

1. Marriot 

2. Sheraton 

3. Howard Johnsons 

x. Fitness clubs
b. Essential Elements of Franchised Businesses 

i. Consistency or uniformity of goods and service

1. e.g. McD’s fried.   Used to be uniform WW because used the same kind of potato but now because of cost reasons, local potatoes are sometimes used 

ii. Identifiable brand, Image & Marketing is tightly controlled

iii. Centralized corporate services 

iv. Minimal standards of quality of service and goods 

1. e.g. mid-range hotels 

a. What are the minimal standards for a business traveler at mid-range hotels 
i. cleanliness, internet access, TV, desk, etc.

v. in all franchises, the reason why consumers choose one over another is standardized service        
vi. most franchises deal with consumer goods   
vii. brand coveys much information to consumers 
c. why franchise 

i. businesses franchise because franchise fees create money, injects capital 

ii. contrast w/ Starbucks, corporation owns everything and assumes all risks of business failure where as franchisee shares risk with franchisor 

1. this factor may motivate franchisee to work harder and manager better because more “vested” in the venture   
iii. return – split between franchisee and franchisor

d. Risks in Franchise to Franchisor 

i. Dilution of the brand by

1. bad service

2. poor product or management 

ii. franchisee has as much interest in brand integrity as the franchisor 

XXII. for next class read the Marriot material and concentrate on the “Standard Service Manual” – a piece of intellectual property (trade secrets) 
XXIII. Class Notes 11/16/2006

a. Consumer businesses – often service orientated 

i. Requires standardization – uniformity 

ii. Signaled by brand name

iii. Services even if goods are involved 

b. How to standardize?

i. e.g. McDonalds University 

ii. Starbucks 

1. large component of cost in coffee is actually milk

c. why is it that anyone franchises? 

d. why does a company decide not to franchise – e.g. Starbucks?
i. Risk, return, & control – Starbucks worry about the loss of control 

ii. Starbucks has enough money to fund the new stores 

iii. Complete control over corporate strategy – e.g. where to open stores

iv. What incentive structure do you want give to persons operating the Starbucks 

1. for franchise, franchisee has some business risk

2. can control employees better 

3. Starbucks have stock options – employees much stay long enough for it the vest, help retain employees  

e. Are there kinds of business that never franchises?
i. Manufacturing – very little service involved

ii. Large retail stores

1. generally involves very large start up costs

2. very lean profit margin

iii. Hotels 
1. also involved very large start up capital but better profit margin 

2. more glamour appeal and easier to learn how to run

f. Hotel Project in Panama City – illustration case 

i. Rebuilding an old hotel

ii. Sheraton USA – franchisor

iii. Local franchisee will manage Sheraton 

1. input management 

2. investment of some its own money and also find outside financing 

a. due diligence for the source of outside financing 
iv. set of relationships 

1. franchisee and franchisor 

2. franchisee and local finance entity 

v. why would Sheraton want to franchise in the first place

1. local knowledge

a. safety of the streets near hotel

b. appreciation of land – where would it be good to build 

c. labor relations

d. government relations

e. local law may require JV for certain projects, i.e. limitations of foreign ownership 
2. finance 

a. Sheraton wants the local entity vested in the enterprise 

b. Sheraton wants to dilute their risks 

g. Marriot Contract 

i. Prospectus – discloses risks and other information
ii. It is essentially an IP deal (trade secrets on how to run a hotel) – through Service Manual  

h. In the U.S. franchise is not a separate business entity, it is a serious of contract with the actual franchise usually controlled by a LLC

i. Where franchising fits with other topics in the course
i. Moving closer and closer to a true JV, although franchise K is very one sided and terms are completely dictated by franchisor 

ii. Franchise K are uniform 

iii. Make sure that you do not over use franchise K or JV to find funding for a project – ask do I really need to get that close, do you need to reduce risk by getting close but sometimes it is not good.   Sometimes, you just want to barrow money, no marriage in necessary 

XXIV. Class Notes on 11/21/2006

a. IBT test

i. Distributed from Dec. 7 and due before 12 noon on Dec. 19

b. Franchise relationships 

i. Goals

1. to protect the value of the franchisor and franchisee

2. franchisee protected from free rider

ii. largely about licensing and control 

1. e.g. Mariott Hotels have employ a larger number of IP lawyers 

iii. identical offering of the venture to lots of parties 

iv. uses contractual obligations to control over franchisee 

v. risk is shared by the parties but risks regarding to the trade name is being protected by franchisor
vi. you can even see a franchise a very specialized version of JV

c. Joint Ventures (JV)

i. Most entangled parties get, analogous to marriage

ii. But can divide relationships of 

1. risk

2. return 

3. control

iii. difference between financial control and managerial control figure in prominently in a JV structure 

1. financial control terms – some form of it exist in all contracts
a. contributions or money in and money out

2. managerial control – very prominent in JVs 

a. of enormous importance in JVs 

b. however first ask: do I actually need form a JV to meet the business objectives for my client?

iv. JV legal structure

1. “dual structure”

a. Business form – entity 

i. In U.S., by default, it will be seen as a general partnership absent some active legal form created

ii. Other countries, it would be illegal to form a JV unless some separate legal entity is created 

iii. Alternatives

1. corporation

2. LLC

3. others depending on the relevant jurisdiction 

iv. Divide the equity interest among the parties via shares and interests that correlate the risk, return, and control elements among the parties  

b. Contract 

i. Restate all that you try to do under business entity in contract terms, mostly in the covenant section of the contract 

ii. Contract law allows more flexibility of drafting then under traditional laws that control business entity forms
2. local law issues in int’l JVs

a. employment law issues 

b. environmental law issues

c. taxation
d. competition laws (e.g. anti-trust)

e. securities laws 

f. real estate

g. health and safety, etc….other regulatory law

XXV. Class notes 11/28/2006 – Joint Ventures

a. There are legal components to structuring a JV

i. JV K

ii. The Business Entity 

1. in the U.S., we normally use an LLC because of its drafting flexibility, allowing us to define ownership interests however the parties like, allocate risks, capital contribution and return.

b. You need to have a good reason to do a JV, it is like a marriage, and not a deus ex machina (latin), i.e. a cure-all remedy 

i. Generally do not use JV to solve a purely financial problem
1. e.g. see project finance, a long term project yet not structured as a JV

2. some times long term managerial problems need JV

a. there may be a need for joint management because one party doesn’t have the incentive to care about some aspect of a business 

c. Comments on Item 22 – Int’l Joint Ventures Model Contract

i. Parties – U.S. Tech Co. v. State Owned Enterprise

ii. JV equity, shareholding

iii. In Item 22 we are reading the contract aspects of JV

1. including what are contractual restatement of what is in Article of Incorporation for JV entity 

iv. Guarantees of payment 

1. easy way to achieve is a standing letter of credit but the bank offering it must get some king of collateral 

v. valued added to JV by the U.S. company it intellectual property, rest is really fluff

vi. Aspects of JV

1. manufacturing 

2. distribution

vii. whereas clauses are useful when property used 

viii. problems with valuing different types of contributions

1. technology 

2. land

3. services 

4. etc. 

ix. generally shares of a JV are not freely transferable 

x. a party to a JV may have a competitive advantage in certain aspects of a business, the JV make want the designated a party to play the lead or sole role in the area of competitive advantage 

1. e.g. ability to purchase certain types of industrial machines 

xi. IP problems 

xii. Regulatory issues may be addressed through annexes to the JV K

d. Exit Strategies 

i. How is it that the parties are going to take its winnings and walk away?

1. sell your stake to a third party?

2. to public or private party?

a. Possibly a bigger party who has a larger package of goods and services 

i. E.g. many smaller internet companies selling their product to Google or Yahoo

b. Note that often it is difficult to exit from JV in third world countries because has to find any buyers 

XXVI. Examination 

a. Available Thursday, December 7, 2006

b. Exam is Due, by hardcopy, by 12 noon Tuesday, December 19, 2006

c. Use Blind grading number

d. It will have two essay questions, weighed equally

e. Length 8 pages double spaced each for a total of 16 pages or less

f. Organization is very, very important 

g. Go over Book 4 of the course material for sample past answers.           
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