GOVERNMENT CONTRACTS

I. Government Contracting Overview
A. Government has an implied authority to contract because it is a sovereign.
i. The authority to buy also implies the power to select terms and conditions (inherent in the power to purchase)
ii. Public funds – public wants procurement system to be fair, transparent, and efficient administratively.
iii. Competition fosters best prices and quality.

B. Basic Elements of Contracting Law

i. Offer

ii. Acceptance

iii. Meeting of the Minds supported by consideration

C. Methods of Procurement

i. Sole Source Award

ii. Solicitation

1. Sealed Bidding

2. Negotiation in the form of Offers

D. Contractual Issues
i. Authority to Contract – actual authority v. apparent authority
ii. Litigation over Contract
E. Performance Issues
i. Contract interpretation
ii. Specifications
iii. Right to Inspect
iv. Changes that may arise
v. Stop work
vi. Right to Accept Work
vii. Termination
F. Elements of Successful Injunctive Relief Request:
i. That it will suffer specific irreparable injury if the administration of the contract is not enjoined

ii. That the harm to be suffered by it outweighs the harm to the gov’t and 3d parties if the injunction were issued, AND

iii. That granting the requested relief serves the public interest.
II. Doctrine of Limited Authority

B. Government agents only have limited authority to bind the government.
C. Constraining Forces:
i. Constitution constrains all arms of government
ii. Set of democratic processes making Congress and the President representative institutions of a sovereign body of citizens.
iii. Statutes and regulations confine a CO’s discretion so that even government officers who believe and act as though they could take a contracting action may turn out unable to do so.
1. Estoppel does not run against the government.
a. Government agents have no apparent authority.
D. Federal Crop Insurance Corp. v. Merrill

i. Parties contracting w/ the gov’t assume the risk of having accurately ascertained that he who purports to act for the government stays within the bounds of his authority.
1. Limited Scope of Authority:  May be explicitly defined by Congress or be limited by delegated legislation, properly exercised through the rulemaking power, even though the agent himself is unaware of the limitations upon his authority.
ii. Laws published in the federal register place everyone on notice of laws.
E. Contracting Officer Defined

i. FAR 2.101 – Person w/ authority to enter into, administer, and/or terminate contracts and make related determinations and findings.  Includes certain authorized representatives of the CO acting within the limits of their authority as delegated by the CO.

ii. Factors for Selection of Agency’s CO:  Judgment about what are critical, non-negotiable elements of contracts, experience in risk management, and understanding of terms and conditions typically incorporated.

F. Mil-Spec Contractors v. US

i. Essential Elements of Accord and Satisfaction:

1. Proper subject matter, competent parties, meeting of minds, and consideration.

ii. Rule: Purported agreement w/ gov’t is not binding unless the other party can show that the official w/ whom the agreement was made had authority to bind the gov’t.

1. Court found negotiator’s oral modification of written contract not to be binding on the gov’t.  Only CO had authority here to bind the gov’t.  Negotiator has no actual authority under FAR 2.101.  Negotiated deal was “accepted subject to CO’s approval.”  Under 48 CFR § 43, contract modification required a supplemental agreement requiring execution of written standard form 30.

G. Harbert/Lummus Agrifuels Projects v. US ( CO’s silence at the negotiation table where individual w/o actual authority made promise to bind the gov’t in a contractual obligation was not an assent or acceptance of the oral, unilateral contract.
i. Strict Accordance w/ Agency Procedures Required - Agency procedures must be strictly followed before a binding contract can be formed.  Oral assurances do not produce a contract implied-in-fact until all the agency-required steps have been taken – irrelevant whether oral assurances come from authorized official if procedures are not followed.  
ii. Ratification of Oral Agreements by Authorized Agents: Oral agreements though may be later ratified by authorized gov’t agents, who have authority AND who have actual or constructive knowledge of the unauthorized acts.  Will only be effective though if such ratification is based upon a full knowledge of all the facts upon which the unauthorized action was taken.
1. Knowledge is necessary element of ratification and must be shown or such facts proved that its existence is a necessary inference from them.
H. Landau & Co. v. US ( CO can make limited delegations of authority under FAR 2.101.  If those delegations of authority are discovered, can end up binding the gov’t.
i. Implied Actual Authority – Authority to bind the gov’t is generally implied when such authority is considered to be an integral part of the duties assigned to a gov’t employee.
ii. Although apparent authority will not suffice to hold the gov’t bound by the acts of its agents, implied actual authority, like express actual authority, will suffice.
1. An officer authorized to make a contact for the US has the implied authority thereafter to modify the provisions of that contract particularly where it is clearly in the interest of the US to do so.
I. AT&T v. US

i. RULE: Invalidation of a contract is not a necessary consequence when a statute or regulation has been contravened, but must be considered in light of the statutory or regulatory purpose, with recognition of the strong policy of supporting the integrity of contracts made by and w/ the US.
1. When a statute does not specifically provide for the invalidation of contract, which are made in violation of its provisions, the court should inquire whether the sanction of nonenforcement is consistent w/ and essential to effectuating the statute’s public policy.  A fully performed contract’s invalidation is not favored.

ii. Holding: Even though agency failed to comply w/ a statutory restriction and congressional intent, that alone does not invalidate a contract and render it illegal, despite bad judgment.
iii. Dissent: Not simply an omission of authorization to expend, but rather an outright prohibition.  In absence of express appropriation, agencies may not spend (and may not contract to spend) any federal dollars, pursuant to art. I, § 9, cl. 7 of Constitution.
J. THE CHRISTIAN DOCTRINE

i. RULE: The right to recover for anticipated profits arises only if the termination of the contract by the gov’t is wrongful and constitutes a breach.  If the gov’t has reserved the right to terminate a contract for convenience and then does so, there is no breach and normally there can be no recovery for the profits.
ii. Purpose of Doctrine:  Places the parties to a gov’t contract as much under the control standard, “mandatory” government contract clauses when those clauses have been left out of the contract document as when they have been put in.  Reads into a contract a typically included clause that was left out of the contract as if it had been incorporated in the first place.

iii. Application Approach (Two Steps):

1. Is the omitted clause mandatory?

2. Does the clause express ‘a significant or deeply ingrained public procurement policy?’

a. Example: Dispute clause, changes clause, terminations clause, etc.

3. If yes to both, then apply the Doctrine and incorporate the clause by operation of law.

a. The closer you can tie something back to a statute, the more likely it is to be considered “Deeply ingrained,” especially if can determine that the clause was written to protect the government.  Then apply the Christian Doctrine, and incorporate the clause by operation of law.

K. Appeal of UC-San Francisco

i. Holding: Incorporated defective pricing clause into negotiated contracts in order to protect the taxpayer’s dollar from “excessive costs” and “unnecessary and wasteful spending” is a “deeply ingrained strange of procurement policy.”

ii. RULE: Christian Doctrine applies to mandatory contract clauses which express a significant or deeply ingrained strand of public procurement policy.

iii. Policy Rationale behind the Christian Doctrine: Obligatory congressional enactments are held to govern federal contracts b/c there is a need to guard the dominant legislative policy against ad hoc encroachment or dispensation by the executive.  There is a comparable need to protect the significant policies of superior administrators from sapping by subordinates.

III. Contract Formation Remedies

A. Fairness of Statutes

i. Mandate certain activity

1. E.g., provide for full and open competition whenever possible

ii. Prohibit other activity

1. Disclosure of contractor proprietary information prior to award.

B. Bid Protest Forum:

i. GAO

1. Competition in Contracting Act of 1984 – granted GAO authority to hear and resolve protests.  Included an automatic stay whenever bid process was protested.
2. Standing – Person, represented by himself or by counsel, must be an interested party, i.e., actual or prospective bidder w/ direct economic interest in the procurement.
a. Subcontractors & subofferors have no standing.
3. Protests Considered: Alleged defects in the solicitation such as unduly restrictive specifications that prevent competitor from competing, omissions of required provisions, or ambiguous evaluation factors.
4. Protests Not Considered:  Contract administration, SBA-related issues, affirmative determinations of responsibility, violation of procurement integrity laws.
5. Remedy Procedure:
a. Makes recommendation to the contracting agency for corrective action.

b. Agency can elect whether to accept the recommendations or not.  Agency then retains the right to take whatever corrective action it believes it is necessary.  If agency decided not to follow GAO recommendation, statutorily (under CICA) required to report to Congress an explanation of the basis for their decision.

i. Policy Purpose: Broad discretionary authority granted to agency by virtue of its position in the executive branch with the ultimate authority for spending money appropriated them by Congress.  Protester thus may win the battle of finding that agency violated regs, but will lose war of gaining contract award.

ii. Contracting Agency

1. Individual Agency Procedures - Exec Order 12979 (1995) – Mandates that each agency prescribe administrative procedures for protest resolution.

2. Solicitation Impropriety Protests must be filed before bid opening or before the closing date for receipt of proposals.   In all other cases, filing must occur  no later than ten days after the basis of protest is known or should have been known, whichever is earlier.

3. Untimely Protests – may be considered for (1) “good cause shown” or (2) if it raises issues significant to the agency’s acquisition system.

4. Independent Review – Protester permitted to request independent review from someone at level above CO who has not had previous personal involvement in the particular procurement at issue.

5. Delay of Award – Agencies must delay award when protest is rec’d prior to award unless the agency makes a written determination that there are “urgent and compelling reasons” or that proceeding w/ award would be in “best interest of the gov’t.”

iii. Court of Federal Claims

1. Jurisdictional Authority - Emanates from ADR Act of 1996 – covered both pre- and post-award bid protests.

a. 28 USC § 1491(b)(1) – may render judgment on actions brought by interested parties objecting to agency solicitations, regardless of whether suit was brought before or after the contract was awarded.  

b. 28 USC § 1491(b)(2) - May afford any relief in such actions that the court deems proper, including declaratory and injunctive relief, except that any monetary relief must be limited to bid preparation and proposal costs.
2. Standard of Review – Under APA, reviews whether the agency procurement action or decision is prejudicially “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance w/ the law.”
a. Based on Full Administrative Record – Although the agency action or decision is “entitled to a presumption of regularity,” it is not shielded from a “thorough, probing, in-depth review.”
b. Court may not substitute its judgment for the agency.

C. Availability of Stays of the Procurement Pending Protest Decisions:
i. GAO filed protests: Procurement is automatically stayed subject to override authority in the procuring agency.
ii. COFC & Dist Ct protests: Must litigate to obtain injunctive relief through temporary restraining order, preliminary injunction, or permanent injunction.
D. Strategy:

i. After contractor’s claim is denied, if wishing to file a protest, should do so w/ agency which issued solicitation giving rise tot complaint.

1. Advantage: Makes economic and political sense to appeal to higher level officials within agency before filing suit.  FAR dictates formalized procedures for pursuing agency level protests.

2. Drawback: Doesn’t provide for full development of a protest issue and record, and agency level protest is difficult to obtain necessary gov’t documents it may need to successfully pursue the protest.

E. Perkins v. Lukens Steel (1940)

i. Nobody has the right to a government contract.  The doors of the courts are closed to bidders disappointed in the results of government contract award process.  GAO, as Congressional watchdog, should rule on claims.

F. Gonzales v. Freeman

i. Held there was no property right in government contract, but there was a liberty interest in bidding fairly.  Though no one has a right to do business w/ the gov’t, the gov’t still cannot act arbitrarily (either substantively or procedurally) against a person nor can the gov’t determine that a person is not entitled to challenge the process and the evidence before he is officially declared ineligible for gov’t contracts.

G. Scanwell Laboratories v. Shaffer

i. While no one has a right to a gov’t contract, there is a liberty interest protected under the APA in having bids fairly considered.  
ii. Initially case granted district courts jurisdiction, but now that jurisdiction lies with the Court of Federal Claims.

H. Automatic Stay – Dairy Maid Dairy v. US
i. Available for all GAO filed bid protests.

ii. Pre-Award Protests – 31 USC § 3553(c) - For contracting agency to override an automatic stay, must satisfy all three of the following:

1. Existence of urgent and compelling circumstances

2. That those circumstances significantly affect the US

3. That those circumstances are such as to preclude waiting for the procedure prescribed by statute to run its course.

iii. Post-Award Protests – 31 USC § 3553(d) – Must satisfy:

1. Pre-award protest criteria plus
2. That performance of the contract is in the best interests of the U.S.

iv. CICA requires the agency to explain why performance by a specific proposed contractor presents urgent and compelling circumstances, and that it is insufficient for the agency to rely solely on the fact that performance of the contract itself is urgent and compelling.  Conceivably, any contract could be deemed urgent and compelling, thus must be significantly affecting the US.

IV. Sealed Bidding

A. Policy Purpose: Gov’t obtains best price when bidders are worrying about other bidders.

B. Three Core Values for Sealed Bidding:

i. Responsibility – ability to perform the contract and carry out the promise made.

ii. Responsiveness – compliance w/ the specifications (promise to perform in accordance w/ terms and conditions of solicitation, which includes specs and other material terms and conditions).

iii. Eligibility – permission to undertake the performance of the contract.

C. When is it appropriate to use sealed bidding?

i. Armed Services Procurement Act (ASPA) – 10 USC § 2304 – If there is a firm specification as to what is being bid upon.

D. When is sealed bidding not permissible?

i. ASPA § 2304(a)(2)(A)(iii) – where it will be necessary to conduct discussions w/ responding sources about their bids other than the meeting w/ successful bidder.  Must have open competition.

E. Sequence for Sealed Bidding

i. Agency issues IFB

ii. Contractors (Bidders) submit bids

iii. Agency determines whether low bid is responsive to IFB terms

iv. Agency determines whether low bidder is responsible

v. Contract award

F. Evaluation of Sealed Bids

i. 10 USC § 2305(b)(1) – Sealed bids and competitive proposals must be evaluated solely based on factors specified in the solicitation.

ii. IFB’s may only contain price-related factors.

1. Compare w/ RFPs, which generally identify technical capability, management capability, prior experience, and past performance.

G. Contractor Qualifications – Responsibility

i. 10 USC § 2305(b)(3) – Under sealed bidding, agencies shall award a contract w/ reasonable promptness to the responsible bidder whose bid conforms to the solicitation and is most advantages to the US, considering only price and the other price-related factors in the solicitation.

1. CO has no authority to award a contract to a bidder who is not responsible.

ii. FAR Part 9:

1. Scope: Prescribes policies, standards, and procedures pertaining to prospective contractors’ responsibility; qualified products; etc.

2. General Standards of Responsibility – FAR 9.104-1:

a. Must have adequate financial resources or ability to get those resources.

b. Must be able to comply w/ delivery/performance schedule.

c. Satisfactory performance record (no record does not preclude consideration).

d. Satisfactory record of integrity and business ethics and compliance w/ applicable laws and regulations.

e. Necessary organization, experience, accounting, and operational controls, and technical skills, or the ability to obtain them.

iii. Policy Purpose – FAR 9.103(d):

1. Lowest evaluated price alone can be false economy if there is subsequent default, late deliveries, or other unsatisfactory performance resulting in add’l contractual or administrative costs.

iv. Burden of Proof of Responsibility is on Prospective contractor – FAR 9.103(c).

1. In absence of information clearly indicative of responsibility, under FAR 9.103(b), must make determination of nonresponsibility.  That determination is a matter of business judgment within the discretion of the CO that will not be questioned unless the protester can demonstrate bad faith on the agency’s part or a lack of any reasonable basis for the determination.

2. CO should give offeror a reasonable opportunity to offer relevant info on responsibility issue if time permits, but procuring activity is not required to delay an award indefinitely while offeror attempts to cure the causes for its nonresponsibility.

v. Responsibility of Proposed Subcontractors – Must also be found responsible under FAR 9.103(d).

vi. Applicability to Small Business Concerns – FAR 9.103(e)(1): If a small business concern’s offer that would otherwise be accepted is to be rejected b/c found nonresponsible, the CO must refer the matter to the SBA, which will decide whether or not to issue a Certificate of Competency.

vii. Bankruptcy Not Indicative of Responsibility

1. Bankruptcy statutes preclude use of this fact as the sole basis of a nonresponsibility determination.  Other factors in conjunction to bankrupt status though can lead to a finding under FAR 9.104-1(a) that offeror is nonresponsible b/c of financial reasons.

H. Bid Responsiveness

i. Restatement (2d) Contracts § 58 – An acceptance must comply w/ the requirements of the offer as to the promise to be made or the performance to be rendered.

ii. Where price is the only factor to be considered, all other elements of the procurement must be identical in order to give each competitor the very same chance of doing business w/ the gov’t.

iii. FAR 14.301(a) – A bid must comply in all material aspects w/ the IFB.

iv. Sealed bids or IFBs require the contractor’s proposed bid to meet each and every mandatory and material requirement of the solicitation and specification of the product or service to be provided.
v. Policy Rationale of Responsiveness: W/o the policy, bidders would be encouraged to submit nonresponsive bids on terms favorable to the gov’t but subject to certain conditions in hope that if selected, can then negotiate the proposed changes.  Avoids unfairness to other contractors who submitted sealed bid on understanding that they must comply w/ all specs and conditions.

vi. Substantial Deviation - Toyo Meinka Kaisha v. US
1. CO has no authority (actual or apparent) to award a contract to bidder that deviates so substantially from the invitation w/ respect to price, quantity or quality that it materially changes the terms of the gov’t’s offer.  Should instead reject bid as nonresponsive.
2. Waiver of Required Specs: Where a gov’t contract is awarded under competitive bidding, deviations from advertised specs may be waived by the CO only if those specs do not go to the substance of the bid or work an injustice to other bidders.

a. Substantial Deviation Defined: One which affects either the price, quantity, or quality of the article offered.

3. Responsiveness Issue Arising Post-Award: Court should ordinarily impose the binding stamp of nullity only when the illegality is plain and should uphold the award unless its invalidity is clear.

vii. No Opportunity for Curing Non-Responsiveness – Firth Construction Co. v. US
1. When is Responsiveness Determined?:  Determined on the face of the bid.  Cannot correct a nonresponsive bid.  CO looks just to bid’s face.

2. Determination of responsibility precedes acceptance.
3. Policy Rationale: Maintain integrity of the process.  Can’t have two bites of the same apple.

4. Bid Requirements – FIRM BID RULE:

a. Bid package must contain an offer section, spaces for bidder to enter name and title of authorized signer, spaces to acknowledge amendments, dollar amt of bid, minimum bid acceptance period and bidder’s agreement to furnish performance and payment bonds.

i. Absence of any of these items did not constitute “minor informalities or irregularities.”

b. Conditions under which nonsignature can be contemplated as “minor informality or irregularity:”

i. Bid is accompanied by other material indicating bidder’s intention to be bound by unsigned bid, OR

ii. Bidder has formally adopted or authorized, before the date set for opening of bids, the execution of documents and submits evidence of such authorization and the bid carries such a signature.

viii. Late Bids – Carothers Construction Inc v. US
1. If not submitted timely, then bid is not responsive.

2. Bid Opening Officer Determines Time - FAR 14.402-1(a) – Bid opening officer shall decide when the time set for opening bids has arrived and shall inform those present of that decision.

3. Release of Bid Determines Submission Time: Time of submission is determined when bidder relinquishes control of the bid.

4. Circumstances Where Late Bids are Accepted – FAR 14.304-1: All related to gov’t mishandling (including US Postal Service)

5. Bid Modifications – FAR 52.214-7(2)(f) – allows but does not compel consideration of a late modification of an otherwise successful bid that makes its terms more favorable to the gov’t.

I. Mistakes in Bids

i. FAR 14.407-1 –CO’s Duty Generally

1. After the opening of bids, CO shall examine all bids for mistakes.  Where reason to believe a mistake has been made, CO shall request from the bidder a verification of the bid, calling attention to the suspected mistake.

ii. Three General Situations where Bid may be Corrected or Withdrawn:

1. FAR 14.407-2 - Apparent Clerical Mistakes

a. Authority to correct apparent clerical mistakes lies w/ the CO.  FAR requires bidder seeking correction of an apparent clerical mistake to submit verification of the original and the intended bid.

b. Policy Rationale: Fairness to bidder and preservation of competitive bidding system integrity.

2. FAR 14.407-3 – Other Mistakes Disclosed Before Award

a. Bid must first be responsive – cannot cure mistake that goes towards making bid responsive.

b. Displacement of Lower Bids - CO retains discretion to permit correction of bids if request is made iff CO determines that clear and convinces evidence establishes both the existence of the mistake and the bid actually intended.  Change will be permitted provided that if the correction would result in displacing one or more lower bids, that determination must not be made unless the existence of the mistake and the bid actually intended are ascertainable substantially from the invitation and the bid itself.

c. Withdrawal Request rather than Correction – if evidence is clear and convincing both as to existence of mistake and bid actually intended, and the bid (both as uncorrected and corrected) is the lowest rec’d, agency head may make determination to correct the bid and not permit its withdrawal.

d. Where Evidence of Mistake is Clear but Intended Bid is Not Clear – official above CO may make a determination permitting the bidder to withdraw the bid.

e. Where Evidence Reasonably Supports Mistake But is Not Clear and Convincing – CO must immediately request that bidder verify the bid in a way that reasonably assures CO that bid is error-free or to elicit from bidder allegation of mistake.  E.g., May indicate that bid is exceptionally low in comparison to other bids.  3(g).

3. FAR 14.407-4 – Mistakes Disclosed After Award

a. Mistake may be corrected by contract modification if correcting the mistake would be favorable to the gov’t without changing the essential requirements of the specifications.

V. Contracting by Negotiation

A. Used when there is imprecision in the requirement and uncertainty in the cost estimate – provides gov’t more extensive evaluation of offers including a need to discuss, negotiate, and bargain w/ offerors re: their proposals.

B. Sequence for Contracting by Negotiation

i. Agency issues RFP

1. Must identify evaluation factors and subfactors, advise potential offerors whether or not the agency plans to conduct discussions w/ offerors, advise offerors that the CO may reduce the size of the competitive range in order to conduct an efficient procurement, and advise offerors whether selection will be based on lowest price of technically acceptable offers or whether there will be a trade-off b/w quality of technical proposals and price in order to determine “best value.”

ii. Contractors (Offerors) submit proposals

iii. Evaluation of Offers

iv. Exchanges w/ offferors before establishment of competitive range

v. Establishment of competitive range

1. Optional – can engage in discussions w/ offerors in competitive range.

vi. If discussions held, submission of revised proposals based on discussions

vii. If basis for award is technically acceptable offer/low price, select awardee

viii. If basis for award is tradeoff, conduct analysis, document results, and select awardee

ix. Contract award

x. Debrief non-selected offers who submit timely request for debriefing.

C. Evaluative Standard: “Most highly rated.”

D. Full and Open Competition – 10 USC § 2304

i. Clinger-Cohen Act - 10 USC § 2304(j): FAR must ensure that the requirement to obtain full and open competition is implemented in a manner that is consistent w/ the need to efficiently fulfill the gov’t’s requirements.

ii. CICA Exceptions to Full & Open Competition Requirement: When procuring products or services, agency head must use competitive procedures and obtain full and open competition except where:

1. (c)(1) – agency need is available from only one or a limited number of responsible sources and no other type of property or services will satisfy the agency need, OR

2. (c)(2) – unusual and compelling urgency that US would be seriously injured unless agency is permitted to limit number

a. Paramount Concern for Competition Even in “Unusual and Compelling Urgency:” 10 USC 2304(e) – agency must request offers from as many potential sources as is practicable under the circumstances.  Congress is willing to yield benefits of competition, but only where alternative is “serious injury” to US.

iii. Req’d Disclosure of Evaluative Factors – 10 USC 2305(a)(2)(A) & 41 USC 253a(b)(1) – RFP must disclose “all the significant factors and significant subfactors” that the agency “reasonably expected to consider” and their relative importance.

iv. Justification & Approval

1. Post hoc justifications are void – must provide justification beforehand.

2. Court Determination in Post-Award Bid Protest Action:

a. If court concludes award was unlawful, must decide whether to grant an injunction, and facto in whether the harm that would result from such a grant outweighs the urgent and compelling need cited.

v. Adherence to Evaluation Standards – Tennier Industries, Inc.
1. If using different factors and subfactors, agency must disclose.  Must make cost and non-cost evaluative factors public.
2. While agencies have broad discretion in making source selection decisions, decisions must be rational and consistent w/ the solicitation’s stated evaluation scheme.

vi. Role of Past Performance – Seattle Security Systems v. US
1. Broad Discretion, But Consistency Required: Agencies have broad discretion in determining what references to review in evaluating past performance of bidders.  No requirement that all references listed in a proposal be checked.  However, that discretion in determining the scope of performance history be assessed must be evaluated consistently.

E. Competitive Range – FAR 15.306(c)

i. CICA Definition: all proposals that have a reasonable chance of being selected for award.

ii. Authority to Reduce Competitive Range for Efficiency – 10 USC 2305(b)(4)(B) – CO may limit the number of proposal in the competitive range in accordance w/ criteria specified in the solicitation, to the greatest number that will permit an efficient competition among the offerors rated most highly in accordance w/ such criteria.

iii. Meridian Management Corp.
1. Experience v. Past Performance: Expereience is bidder’s own stated general experience and past performance is references.

2. FAR 15.304(c)(1) – Evaluation Factors and Significant Subfactors:  Price or cost to the government shall be evaluated in every source selection.

3. RULE: If technical score indicates that bidder was at least acceptable, you cannot deny looking at it further without examining its price.  If technical score meets threshold, at least have to look at price.
F. Discussions v. Clarifications – Information Technology & Applications Corp.
i. Ability of CO to Conduct Discussions – 41 USC 253b(d) & 10 USC 2305(b)(4)(A) – Agency may award a contract after discussions w/ the offerors or based on proposals rec’d and w/o discussion w/ the offerors.

ii. Process for Holding Discussions:

1. Must first establish a competitive range comprised of most highly rated proposals.  FAR 15.306(c)(1)

2. In order to determine competitive range, agency may engage in “communications” w/ offerors, which are defined as “exchanges, b/w the gov’t and offerors, after receipt of proposals, leading to an establishment of the competitive range.”  FAR 15.306(b).

3. If the agency decides to award contract after holding discussion it must hold discussions w/ all responsible offerors who submit proposals within competitive range.  41 USC 253b(d)(1)(A)(i).  However, agency may hold ‘discussions conducted for the purpose of minor clarification w/ one or more offerors.’  41 USC 253b(d)(1)(B); 10 USC 2305(b)(4)(A)(ii).

iii. Clarifications Defined: Limited exchanges b/w gov’t and offerors that may occur when award w/o discussion is contemplated.  48 FAR 15.306(a).

iv. Policy Rationale for gov’t not being permitted to hold discussions w/ only one bidder ( Prevent bidder from gaining an unfair advantage over competitors by making its bid more favorable in a context where other bidders don’t have the same opportunity.

G. Tradeoff Evaluation of Proposals – Environmental Tectonics Corp.
i. Best Value Procurement – Price is not necessarily controlling in determining quotation that represents the best value to the gov’t.  Instead, Determination must be made based on whatever evaluation factors are set forth in the solicitation, with the source selection official often required to make a price/technical tradeoff to determine if one quote’s technical superiority is worth the higher price that may be associated w/ that quotation.

ii. Where RFQ Does Not Specify Price Will be Determinative Factor: Agency retains discretion to select a vendor w/ a higher price quotation and higher past performance rating, if doing so is in the gov’t’s best interest and is consistent w/ the solicitation’s stated evaluation and source selection scheme.

iii. Current Practice of Best Value Determination: In the past, government would make award based on what was most advantageous to the gov’t based on consideration of both cost and non-cost factors.  Considered it the “best value.”  Under FAR Section 15 today, there is a Best Value Continuum and Tradeoff Process.  

1. If youre going to make an evaluation of a best value continuum, then should look at FAR 15.101-2(b)(1): If the contracting officer documents the file pursuant to 15.304(c)(3)(iv), past performance need not be an evaluation factor in lowest price technically acceptable source selections.  If the CO elects to consider past performance as an evaluation factor, it shall be evaluated in accordance with 15.305.  However, the comparative assessment in 15.305(a)(2)(i) does not apply.  If the CO determinates that a small business’ past performance is not acceptable, the matter shall be referred to the SBA for a Certificate of Competency determination in accordance w/ the procedures contained in subpart 19.6 and 15 USC 637(b)(7).

VI. Contract Types

A. Two Major Types:

i. Fixed Price – little risk involved.  Usually will then entail determination as to whether to proceed w/ Sealed Bids or RFPs.

ii. Cost Reimbursement – typically relied upon where goods and services are difficult to price w/ certainty.

1. Government and contractor negotiate the estimated cost and a separate amt for fee (profit).

B. Kinds of Contracts – 10 USC 2306(a) – Agency head in awarding contracts other than by sealed-bid, may enter into any kind of contract that he considers will promote the best interests of the US.

C. AT&T v US

i. Fixed-price contracts are not appropriate for research and development.  Cost-reimbursement is more appropriate. 

1. Rationale: Fixed price for R&D results in program delays, cost overruns, contractor claims, non-participation and litigation.

ii. Other applicable provisions of law under 10 USC 2306(a) Example - § 8118 of Defense Appropriations Act: Stated that fixed price contracts were precluded for R&D contracts unless a) program risk has been reduced to the extent that realistic pricing can occur, and tat the contract type permits an equitable and sensible allocation of program risk b/w the contracting parties.

D. Fee on Cost Reimbursement Contracts – 10 USC 2306(d): 

i. R&D contract may not exceed 15% of estimated contract cost, excluding the fee itself in the calculation.

ii. Architectural & Engineering Services contract – 6%

iii. Any other contract – 10%

iv. Agency head makes determination at the time contract is made.

E. Indefinite Quantity/Indefinite Delivery Contracts (IDTCs)

i. Used primarily for purchase of supplies

ii. Indefinite Quantity – means so long as you order the minimum number, you may go to other suppliers to purchase other similar goods.  Need to purchase at least guaranteed minimum though.

iii. Where Supplier Wants Out: Supplier should argue that considered provided s inadequate, and that contract is only binding to the extent that it has been performed.
iv. Distinguished from Requirement Contracts: When IDTC, have some sense of how much youre going to need.  Requirement contracts have lesser certainty about amt.
v. Task v. Delivery Order Contracts – 10 USC 2304(d):

1. Task Order – contract for services that does not procure or specify firm quantity of services (other than min or max quantity) and that provides for the issuance of orders for the performance of tasks during the contract period.

2. Delivery Order – same but instead of services, calls for delivery of quantity of property.

vi. Standard for Task & Delivery Order Statement of Work – 10 USC 2304a(b)(3):

1. Must reasonably describe the general scope, nature, complexity and purposes of the services or property to be procured under the K.

2. Policy Rationale: Statements of work that are too general provide insufficient info for prospective offerors to decide whether to submit a proposal or what to offer to best meet agency needs

a. Cannot have overbroad work statements in order to comply w/ CICA requirements to obtain full and open competition in procuring property & services.

3. Bundling – Valenzuela Engineering, Inc.
a. Bundling, the placing a bunch of broad categories into one statement of work, is not good for competition as it drives small businesses from work that they are capable of doing by including work they cannot do.  Lacks reasonable amt of specificity in describing scope of services and providing notice of work that would be w/in scope of resulting K.

b. Provisions or conditions that restrict competition (such as bundling) are permitted only to the extent necessary to satisfy the contracting agency’s needs.
4. GAO Reviewability of Task-Orders Placed Against Multiple-Award Contracts – Anteon Corporation
a. Generally outside GAO bid protest review.  

i. Exception: Where it is alleged that K modification (or add’l task or delivery order) is beyond the scope of the K originally awarded.

1. Policy rationale – b/c work covered by add’l order would otherwise be subject to statutory requirement for competition.

b. Test for ID’ing if Add’l Task Order Falls Outside Scope of Multiple Award Contract:
i. Whether there is a material difference b/w the add’l order (modification) and the original K.  Evidence of such a material difference is found by reviewing the circumstances attending the procurement that was conducted; any changes in the type of work, performance, period, and costs; and the potential for the type of modification issued.

ii. Overall inquiry – whether add’l task / delivery order is of a nature which potential offerors would reasonably have anticipated.

VII. Contracting for Commercial Items

A. Definition of Commercial Item – FAR 2.101

i. Subparagraphs 1-4 go to commercial products.

ii. Subparagraphs 5-8 more related to services.

B. Policy Behind Acquisition of Commercial Items - FAR 12.101

i. (a) Agencies must conduct market research to determine whether commercial items or nondevelopmental items are available that could meet the agency’s requirements.

ii. (b) Agencies must acquire commercial items or nondevelopmental items when they are available to meet the needs of the agency.

C. Access Logic
i. “Brand Name or Equal” Provision

1. Used when gov’t knows or has comfort in believing that a particular brand would work.  Then don’t need to go to great lengths to provide specifications.  

2. Gov’t typically will not have info necessary to develop detailed spec for the product.

3. What Constitutes Equal – Salient Features:  Government identifies in its solicitation those design and/or performance aspects of the brand-name product that the agency considers to be “salient features.”

4. Responsiveness to Brand Name or Equal Provision: Does not have to be identical to the brand name product, however, it must provide the salient features of the brand-name product.

ii. Agency here used Streamlined procedures under FAR 12.603 and indicated that the award would be made to responsible offeror, which submitted the lowest-priced, technically acceptable offer responsive to the solicitation.  RFO, however, did not include the standard “brand name or equal” clause which alerts offerors to include info in their offers sufficient to establish the equality of the products they are offering to the listed brand name.

iii. In a brand name or equal acquisition, the contracting agency has an obligation to inform offerors of the characteristics that are essential to the government ‘s needs and a product offered as an “equal” one need not meet unstated features of the brand name product.
1. In an acquisition of commercial items, the description of the agency’s needs must contain sufficient detail for potential offerors of commercial items to know which commercial products or services to offer.
iv. Decision: NASA simply had its own view as to specifications but did not provide notice of what those would be in the RFO.  To the extent that NASA had such a specific requirement, it should have specified it in the RFO.  Since it did not, a vendor’s failure to meet the requirement cannot provide a basis for rejecting the vendor’s proposal.  Concerns were not reasonably conveyed to vendors.  Absence of such information in proposal thus provides no basis for finding a vendor’s proposal unacceptable.

D. Electronic Contracting – Arcy Manufacturing Co.
i. Electronic contracting generally permissible under 10 USC 2304(g), which serves as exception to the general CICA provision of 2304(a)(1) that requires use of competitive procedures.

ii. Satisfaction of 2304(g) Exception to Competition Requirement: Permits use of less competitive procedures for smaller purchases.  Under FAR 13.106(b)(1), 2304(g) exception is considered fulfilled and agency satisfying its mandate to promote competition to the maximum extent practicable when 3 or more qualified sources are solicited.

iii. Decision: So long as there is a reasonable basis for the agency’s requirement that it characterizes as fulfilling the simplification exception to CICA’s competition requirement.  Had statistics to show reduction in gov’t costs and streamlining of processes.

1. So long as it does not impinge on competitive ability, seems to fall under purview of streamlining purpose and fulfills exception requirement.
E. Anti-Deficiency Act

i. Basic Purpose: Limits ability of executive depts to obligate and expend funds; Act authorizes administrative and criminal sanctions for the unlawful obligation and expenditure of appropriated funds.  Created to curb the abuses of exec depts in creating coercive deficiencies that required supplemental appropriatioins.

F. Government Contractor Defense Rule – Hercules Inc v. US (Agent Orange case)

i. Gov’t Contractor Defense: Shields contractors from tort liability for products manufactured in accordance w/ gov’t specs, if the contractor warned the US about any hazards known to the contractor but not to the gov’t.

ii. Definition of Implied-in-Fact Agreement: Founded upon a meeting of minds, which although not embodied in an express contract, is inferred, as a fact from conduct of the parties showing in the light of the circumstances, their tacit understanding.

1. Compare w/ Implied-in-Law Agreement: Fiction of law where a promise is imputed to perform a legal duty, as to repay money obtained by duress or fraud.
iii. Implied Government Warranty of Specs: If the contractor is bound to build according to plans and specs prepared by the gov’t, the contractor will not be responsible for the consequences of defects in the plans and specs.
1. Limitation of Implied Warranty: Gov’t only warrants that the contractor will be able to perform the contract satisfactorily if it follows the specs, i.e., capability of performance, but it does not warrant extension of warranty beyond performance to third party claims against the contractor.
2. Provides immunity, not indemnity.
iv. Relevance of Anti-Deficiency Act: Bars a federal employee or agency from entering into K for future payment of money in advance of, or in excess of, an existing appropriation.  Gov’t procurement agencies may not enter into type of open-ended indemnity for third party liability alleged in this case.
v. Doctrine of Sovereign Immunity - Limits of federal jurisdiction: The US, as sovereign, is immune from suit save as it consents to be sued and the terms of its consent to be sued in any court define that court’s jurisdiction to entertain that suit.
1. COFC jurisdiction is limited by the Tucker Act, which confers upon the court jurisdiction to hear and determine claims against the US founded upon any contract “express or implied in fact” w/ the US.  Does not extend jurisdiction to contracts “implied in law.”  Pertains to each material term or contractual obligation, as well as the contract as a whole.
VIII. Contract Costs & Pricing

A. Government more concerned w/ pricing data for equitable adjustment claims and in negotiation and award of sole source K than in competitive, fixed-price K.  No longer will be willing to rely on competition to assure reasonable price as contractor has different leverage.

B. Public Policy Rationale for Justification: Expenditure of public funds require justifying stewardship to the public.

i. Certifications carry with it a guaranty that there may be a penalty for falsification.  Aimed at focusing a contractor’s mind on ensuring it doesn’t falsify any information.

C. Truth in Negotiations Act (TINA) – Requirement for Cost & Pricing Data

i. Legislative Purpose: Put the government on an equal footing with contractors in contract negotiations by requiring contractors to provide the gov’t with cost or pricing information relevant to the expected costs of contract performance.

ii. Principally targets “noncompetitive” negotiations.

1. Does not apply – by its terms – to sealed bidding contracts, but does apply to over-threshold modifications to contracts awarded by sealed bidding.

iii. “Cost or Pricing Data” Defined - 10 USC 2306a(h): all facts that a prudent buyer or seller reasonably would expect to affect price negotiations significantly.  Does not include information that is judgmental but does include the factual information from which a judgment is derived.
iv. Threshold Requirements for Submission & Certification of Cost or Pricing Data – 10 USC 2306a(a) – Agency head must require from offerors (prime or sub), contractors and subcontractors where K is in excess of $500,000, or where the change or modification to an existing contract is more than $100,000.

1. Exceptions to Submission Requirements – 2306a(b):

a. Where price agreed upon is based on adequate price competition or prices set by law or regulation; where it is for the acquisition of a commercial item; or where the head of the procuring activity justifiably waives the requirement.

v. Defective Cost or Pricing Data - 10 USC 2306a(e)(1)(B): cost or pricing data that were inaccurate, incomplete or non-current at a specific point in time ( that point in time is measured at the date of agreement on the price of the K (or another date agreed upon b/w the parties).

1. If Defective, Adjustment Required – 2306a(e)

a. Will be adjusted to exclude any significant amount by which agency head determines that price was increased b/c contractor or subcontractor submitted defective cost or pricing data.

2. Contractor Defense to Adjustment – 2306a(e)(2) – can claim that gov’t did not rely on the defective data submitted by the contractor or subcontractor.
3. Contractor Entitlement to Offset Overcharge Against Other Costs – 2306a(e)(4):
a. A contractor can offset an amount the government claims was overcharged against the amount of a contract price adjustment if:

i. The contractor certifies to the CO that to the best of the contractor’s knowledge and belief, the contractor is entitled to the offset AND

ii. The contractor proves that the cost or pricing data were available before the date of agreement on the price of the contract or modification, or if the contractor proves that the cost or pricing data were available before the date of agreement but was not submitted as required.

b. An offset is not permitted under §2306a(e)(4)(B) if:

i. The certification of the cost or pricing data was known to be false when signed OR
ii. The U.S. proves that had the correct data been provided, the submission of such cost or pricing data would not have resulted in an increase in that price in the amount to be offset.
vi. Government Permitted Sweep: “Sweep” conducted for purpose of identifying any information that has come in since documents were provided to contracting officer.  

1. When Should Sweep be Conducted?: Initial negotiation session that leads into an agreement on price X.  Do sweep between negotiation and Agreement.  If you do reasonable sweep, then you are protected.

a. Issue of potential complexity - Dealing w/ accounting data that may be somewhat lagging (potential to lag up to 6 wks).

vii. Interest and Penalties for Certain Overpayments - § 2306a(f):

1. When gov’t makes overpayment to contractor due to the submission by contractor of defective cost or pricing data: 

a. Contractor will be held liable to U.S. for interest on the amount of the overpayment (computed based on the date overpayment was made through the date contractor repays, at the current Treasury secretary and Internal Revenue Code interest rate AND

b. If the submission of the defective data was done knowingly, an additional amount must be paid as a penalty in an amount equal to the overpayment.

D. Cost Elements:

i. Direct Costs – Material and labor

1. Includes material purchased to perform a contract and the wages and fringe benefits earned by employees assigned to work on a contract

a. Incurred in the performance of the cost.  

2. TEST - But for that cost being incurred, that contract would not be performed.

ii. Indirect Costs – Overhead (Plant (depreciation in facilities/equipment), engineering, manufacturing, rent, supervision), and General and Administrative (G & A) (office supplies, clerical help, accounting and legal fees and executive salaries)

1. Includes costs just to keep the business running – costs that benefit more than one contract or the entire business.  Aimed at running the overall business.

2. To recover indirect costs under a contract, contractors allocate a portion of the indirect costs to cost bases, generally their direct costs.

E. Generally Accepted Accounting Principles (GAAP) and Cost Accounting Standards (CAS)

i. Government contractors are required to abide by the GAAP.  In addition, government contractors w/ very large contracts are also subject to approximately 20 specific cost accounting standards known as CAS.  

ii. Terms of the Contract

1. FAR 31 (“Allowability of Cost”) cost principles are very extensive and as such, government and contractor rarely need to write a special contract provision regarding allowability or unallowability of a specific cost.

2. Under FAR 31.205 (“Selected Costs”) there are 52 specific cost principles – principles do not preclude such things as “Public Relations and Advertising Costs” from reimbursement, but do provide conditions under which some or all of the selected costs are allowable or not.

iii. Entitlement to Reimbursement

1. Most typically arises in performance of a cost-type contract (although under fixed price-type contracts it occurs not as often, a contractor may seek reimbursement of costs incurred in complying w/ a change order).

2. When Gov’t Terminates Contract: If gov’t terminates either a fixed-price or cost-reimbursement type of contract for its convenience, the contractor is entitled to seek reimbursement for costs incurred up to the point of termination.

3. All claimed costs for reimbursement must comply with FAR Part 31, Subpart 2, which deals w/ Contracts w/ Commercial Organizations.

4. Contract cost principles are legal and policy requirement that stand independent of accounting standards.  

5. Allowability of Costs: To be considered reimbursable, a cost must be allowable.  FAR 31.201-2 “Determining Allowability” factors to be considered in determining whether a cost is allowable:

a. Reasonableness

b. Allocability

c. CAS Standards if applicable; otherwise, GAAP where appropriate.

d. Terms of the contract

e. Any limitations set forth in FAR 31.201-2.

F. Government Audit Rights

i. GAO’s Right to Examine Contractor Records – 10 U.S.C. § 2313

1. Authorizes gov’t agencies and the Comptroller General (head of GAO) to examine books and records of contractors under prescribed conditions.

2. § 2313(a) – codifies TINA’s authorization for the head of an agency to inspect and audit, acting through an authorized representative.

a. (a)(1)(A) – authorizes agency head to inspect the plant and audit the records of a contractor under several types of contracts (cost-reimbursement, incentive, time and materials, labor hour, or price-redeterminable contract, or any combination thereof).

b. (a)(2) – authorizes agency head to examine all records of the contractor or subcontractor for the purpose of evaluating the accuracy, completeness, and currency of certified cost or pricing data required to be submitted under TINA (2306a), related to the proposal, discussions conducted on the proposal, contract pricing, or contract performance.

3. § 2313(b) – Defense Contract Audit Agency (DCAA) is that authorized representative.  

4. § 2313(c) – Codifies authority of Comptroller General to audit a government contractor for any contract awarded other than by sealed bid – examine records that directly pertain to and involve transactions relating to the contract or subcontract.

a. Exception – 2313(c)(2) – doesn’t apply to a contract or subcontract w/ foreign contractor/subcontractor if agency head determines not in the public interest.

b. Under 2313(c)(3) – doesn’t require contractor/subcontractor to create or maintain any record that it doesn’t maintain in its ordinary course of business.

G. U.S. v. Newport News Shipbuilding and Dry Dock Company
i. By its terms, § 2313(d)(1) authorizes DCAA to subpoena only materials to which it has access under § 2313(a) or § 2306a.

ii. § 2313(a) and 2306a(f) provide DCAA access to objective factual materials useful in verifying the actual costs, including general and administrative overhead costs, charged by companies performing cost-type contracts for the gov’t.  Not merely limited to data actually submitted to the agency or actually relied upon by the contractor in determining contract costs – used to verify actual costs incurred in contract performance.
1. Policy Rationale: Purpose of evaluating and verifying costs claimed is not served by not being able to subpoena objective factual information for the purpose of verifying costs, including general and administrative overhead costs, associated with being audited by DCAA.  
2. Essential element of sound auditing practice to obtain sufficient corroborative information to satisfy the auditor that other information upon which he relies is accurate and complete.  Principle recognized in 2306a(f)(1) which authorizes DCAA to subpoena books, documents, and other objective factual materials that can be used to evaluate the “accuracy, completeness, and currency of cost or pricing data” submitted by a defense contractor.
iii. Inclusion of Reimbursable Indirect Costs: Because contractors may allocate indirect costs to their total cost as an allowable component under FAR 31.201-1 & 31.203 and claim reimbursement for them from gov’t, DCAA may subpoena objective factual records that reflect upon the accuracy of overhead cost charges submitted.

iv. Exclusion of Unallowable Costs: Contractor must ID and exclude from any claim for reimbursement all unallowable costs, such as certain bad debt, interest, lobbying, entertainment, P, and advertising expenses. FAR 31.201-6

v. Argument against business sensitivity: Info contained in books and records that is audited is not disclosed publicly or to the contractor’s competitors.

H. Allowability

i. FAR 31.204 – Costs shall be allowed to the extent they are reasonable, allocable and determined to be allowable under other FAR 31.2 subparts.

ii. Professional and Consultant Costs - FAR 31.25-33: generally allowable, subject to exceptions, including the exception in 31.25-33(d), which provides that “costs of legal, accounting and consulting services incurred in connection w/ the prosecution of claims or appeals against the government are unallowable.”  Cross-references FAR 33.201, which defines a claim as a written demand or written assertion.  

iii. Bill Strong Enterprises (BSE) v. Shannon
1. Clear Bright Line Rule for Unallowability: Costs incurred in connection w/ work performance or administration of a contract are presumptively allowable if they are also reasonable and allocable, but other costs, such as legal, accounting, or consulting costs incurred in connection w/ the prosecution of a CDA claim or an appeal against the government are per se unallowable.

a. Exception:  Consulting costs incurred in settlement of claims made when contract is terminated for the convenience of the government are allowable.

b. Policy Rationale: Should be allowable b/c benefits contract purpose.  In other words, benefit to the contract purpose is a prerequisite for allowability.  

2. Three distinct categories of legal, accounting, and consultant costs in the contract cost principles:

a. Costs incurred in connection w/ the work performance of a contract

b. Costs incurred in connection w/ the administration of a contract

c. Costs incurred in connection w/ the prosecution of a CDA claim.

d. Under 48 CFR § 31.204(a), costs falling in the third category are unallowable, while the first and second categories are presumptively allowable if they are also reasonable and allocable.

iv. Incidental Costs – Contract Administration v. Claim Prosecution:

1. To determine if cost is a contract administration or prosecution-associated cost, should examine the objective reason why the contractor incurred the cost.  If a contractor incurred the cost for the genuine purpose of materially furthering the negotiation process, such cost should normally be a contract administration cost allowable under FAR 31.205-33, even if negotiation fails and CDA claim is later submitted.  Contrast: If contractor’s underlying purpose for incurring a cost is to promote the prosecution of a CDA claim against the gov’t, then such cost is unallowable under FAR 31.205-33.
2. Examples of contract administration costs: those costs arising out of the negotiation process including requests for information by CO or government auditors or both ( should be allowable since negotiation process benefits the government, regardless of whether a settlement is finally reached or whether litigation eventually occurs b/c the availability of the process increases the likelihood of settlement w/o litigation.

I. Cost Accounting Standards (CAS)

i. Objective: Achieve uniformity and consistency in cost accounting practices followed by contractors in estimating, accumulating and reporting costs.

ii. Required contractors as condition of working w/ government to (1) disclose in writing their cost accounting practices, and (2) agree to a contract price adjustment in the event of noncompliance w/ applicable CAS or inconsistent adherence to disclosed cost accounting practices.

iii. CAS/FAR Conflict: Where CAS and FAR cost allocability provisions conflict, CAS has been held to govern.

iv. Applicability:  Apply to both defense and non-defense negotiated prime and subcontracts over $500K.  Number of exemptions and opportunity for acquiring waiver where CAS requirements do not apply – see page 224 text.  Notice of CAS Board requirements incorporated into solicitations and contracts where they apply.

v. Types of Coverage – Full or Modified:

1. Full – applies to any contractor business unit that (a) receives a single CAS-covered contract or subcontract of $25 million or more, or (b) recovered $25 million or more in net CAS-covered awards during its preceding cost accounting period, of which at least one award exceeded $1 million.  Must follow all of the CAS.

a. CAS Clause must be inserted in all of these full coverage contracts.  Clause requires following:

i. Disclose in writing their cost accounting practices through completion of “disclosure statement.”

ii. Follow their disclosed practices consistently in estimating, accumulating, and reporting costs.

iii. Comply w/ all of the individual CAS in effect on the contract award date.

iv. Agree to an adjustment of the contract price when the contractor fails to comply w/ existing standards or its own disclosed practices.

b. Also establishes the price adjustment procedure to be followed whenever departure from basic CAS policy – various adjustment provisions:

i. Upward adjustment in contract price only when a new standard is issued that has the effect of increasing the cost of a previously-awarded covered contract.

ii. Downward adjustment, if appropriate, pursuant to a “voluntary” accounting change by the contractor, but does not permit upward adjustment.

iii. Adjustment for a “voluntary” acctg change without regard to increased costs to the government if the contracting officer finds the change to be “desirable” and “not detrimental to the interests of the Government.”

iv. Provision that deals w/ consequences of a failure to comply w/ standards or disclosed acctg practices, whether intention or inadvertent.  Liability equal to amt of increased costs paid by government as a result of noncompliance.

2. Modified – may be elected by a business unit receiving a contract of less than $25 million if (a) the covered contracts that it was awarded in the immediately preceding cost accounting period totaled less than $25 million, or (b) it did not receive at least one CAS-covered contract that exceeded $1 million.

a. Business unit subjected to modified CAS must comply w/ following:

i. CAS 401 – Consistency in estimating and reporting

ii. CAS 402 – Consistency in allocating costs incurred for the same purpose

iii. CAS 405 – Accounting for unallowable costs

iv. CAS 406 – cost accounting period

vi. Disclosure Statements:

1. Unless exempted from filing requirements, contractor covered y CAS is obligated to file Disclosure Statement, which is written description of contractor’s cost accounting practices and procedures.  CAS Clause, which requires disclosure statements, includes:

a. Requirement to disclose methods of distinguishing direct costs from indirect costs and basis used for allocating indirect costs.

b. If contains trade secrets and commercial or financial info which is privileged and confidential, Statement will be protected and will not be released outside the gov’t.

2. Statements are reviewed by CO initially upon submittal for adequacy and contractor is notified where deficient.

IX. Contract Administration

A. Contracting Officer Discretion & Interpretation

i. Rule of Contra proforentum:  Where the government’s and the contractor’s interpretations differ regarding an ambiguous contract provision and each side is espousing an interpretation favorable to its position, the courts will often interpret the provision against the drafter if the other party can demonstrate reliance on its reasonable interpretation.

1. Most often works to the benefit of contractors due to the simple fact that the government is most often the source of contract specifications and clauses.

2. Rule does not apply when incorporating a regulation into a contract.  That is subject to statutory interpretation principles and case law.  Looking for meeting of the minds on provisions specific to the K and reasonable intent of legislative drafters.

ii. Counter to contra proforentum rule:  Courts examine whether the ambiguity was the result of an obvious and patent defect in the wording and require the other party (most often the contractor) to seek clarification.  Failure to seek timely clarification can shift the burden back to the contractor to perform in accordance w/ government’s interpretation.  

1. Specific Time Period Provided for Clarification: Contractors are often given a specific time period during the solicitation process to submit written questions about contract requirements and receive written responses.  Such an exchange of correspondence is often useful in examining whether a defect was so obvious that a reasonable person would consider it as such.

iii. Preference for Harmonizing of Provisions: Court will typically attempt to harmonize all provisions of the contract together – not usually difficult in sealed bid situations where bidder’s offer is mirror image of the solicitation document.  Issue arises in competitive proposals whereby an offeror is free and often required to submit a lot of verbiage which leads to discrepancies.

1. Order of Precedence Clause: Government typically includes clause used to resolve discrepancy - sets forth the order by which different parts of a contract are to be given precedence if dispute should arise.  FAR 52.215-8 provides that inconsistencies in contract are to be resolved by giving precedence to following sections of contract in the following order:

a. Schedule, including contract forms, description of supplies or services and the prices, packaging and marking requirements, inspection and acceptance terms, delivery or performance requirements, contract administration data, and special contract requirements.

b. Representations and other instructions listed in the solicitation

c. Contract clauses (most often written by the gov’t)

d. Other documents, exhibits, and attachments

e. Specifications (probable source of most disputes)

f. Trade usage (parties’ acts during actual contract performance) & prior experience ( used to determine intent of parties

iv. Ensign-Bickford Co.

1. The changes clause anticipates that equitable adjustments are going to be made BEFORE the K performance (but this is not always the case).  It is more preferable to determine a new price as result of a K change BEFORE the contract performance takes place (to prevent the govt. from being surprised by unexpected costs), BUT there are times when such changes are made and the price cannot be determined until after contract performance.

X. Contract Disputes Act

A. Fraudulent Claims – 41 USC 604: When contractor is unable to support claim and inability is attributable to misrepresentation of fact or fraud, liable to gov’t for amt equal to the unsupported part of the claim in addition to all gov’t’s costs for reviewing the claim.  SOL – 6 yrs.

B. Claims Must be in Writing – 41 USC 605(a): All contractor claims against the gov’t relating to a K must be in writing and submitted to the CO for a decision.  

i. SOL of on claims – 6 yrs from accrual of claim.  41 USC 605(a).

C. CO Makes Decision on all Claims First – 41 USC 605(a): All claims by gov’t against contractor are subject to decision by CO.  

D. CO Decision Final & Conclusive – 605(b): Not subject to review until timely appeal or suit commenced.
E. Amt of Claim / Time of Issuance – 605(c)(_):
i. (1) If $100K or less – 60 days.  If more than $100K, contractor req’d to certify claim is made in good faith, that supporting data is accurate & complete, amt requested is reasonably accurate.
1. Purpose of Certification – Get someone on the hook and thus ensure that they believe in the claim and that it is not fraudulent.
ii. (2) If over $100K – within 60 days CO must either issue decision or notify contractor off when decision will be issued. 
iii. (3) Must issue decision within a reasonable time, taking into acct size and complexity of the claim and the adequacy of info in support of claim provided by contractor.  

iv. (4) If contractor feels there is undue delay on part of CO in issuing decision, contractor may request tribunal to issue a decision in a specific period of time.

v. (5) Where CO doesn’t issue decision within period required, will be deemed to be denial of the claim and appeal or suit on the claim is authorized.

1. Contractor doesn’t have to wait an unduly long time.  Board of Contract of Appeals would then have jurisdiction.  Board may say that CO has more time.  Jurisprudence then leads often to Board ordering CO to act in a specified amount of time.

2. Two options – can either appeal w/in 90 days to board of appeals, or within 12 months, could appeal to COFC

F. Contractor Options: If in possession of CO’s final decision or if CO refuses to give final decision, as contractor, essentially get to control the timing of when to bring suit.  Final decision is issued and then contractor receives it – options: Can either appeal to Board of Contract Appeals within 90 days of receipt under 41 USC 606, or bring an action directly to Court of Fed Claims within 12 months under 41 USC 609.

i. These time limits are jurisdictional – if you miss them, you’re out of luck.  Similar to SOL.

G. Where to Appeal – Board or COFC?: Under 41 USC 607(d) - Board of Contract Appeals can grant any relief that COFC can – one exception: fraud.  Selection of forum does not depend on the scope of jurisdiction or relief that can be granted.

i. Under 41 USC 607(g)(1)(B), the agency head, if he determines that an appeal should be taken, and with the prior approval of the AG, transmits the decision of the board of contract appeals to the COA for the Fed Circuit for judicial review under § 1295 of Title 28, within 120 days from date of agency’s receipt of a copy of the board’s decision.

H. Forums

i. CDA is best viewed as a waiver of sovereign immunity – outlines the terms under which the sovereign can be sued.  Neither COFC nor Boards are Art III tribunals.  Jurisdiction over contract disputes is only for express or implied-in-fact (means that one or more terms is not expressed – looking at surrounding circumstances) contracts.  Must have all the elements to get into these courts.

ii. Choice of Forum Factors:

1. What is the precedent in each of the tribunals – which works best to favor your cause.

2. COFC have 15 active judges and plenty more senior judges.  Each judge gets case randomly assigned and individual judge issues the opinion.  Whose precedent is that judge bound to follow?  C of A for Federal Circuit and predecessor courts and Supreme Court.  Not bound by other judges on the same level.  

3. Some cases have 3 judge panel decisions.  ASBCA (Armed Services Board of Contract Appeals)

a. If you don’t want any surprises then you might want to panel decision board, as majority will likely not make a radical new decision.

b. If there is a highly technical area and want to make certain that all aspects of the matter are considered, then you may want to take it Board of Contract Appeals, i.e., cost standards and pricing.  More particularized expertise there.  

c. Growth of federal ADR.  Board of Contract Appeals has active program, but COFC is testing ADR process.  

I. Interest on Contractor Claims

i. Government hates to pay interest on claims.  Interest accrues from date contracting officer receives the claim.  Contractor wants interest to run asap.  Gov’t tries to forestall it.

J. Definition of Claim under CDA - Reflectone Inc. v. Dalton
i. Lower Board Decision: Had ruled that there was no jurisdiction b/c they hadn’t submitted a claim within meaning of CDA.  Key language emphasized by Board – “has to be in dispute.”  Interpreted decision as no demand for payment could be made on a request for equitable adjustment unless there is a dispute over the amount, and thus the Request for Equitable Adjustment could not be a claim.  

ii. Claim not defined in CDA.  Under FAR 33-201, a claim must have three elements:

1. Written demand

2. Seeking, as a matter of right

3. Payment of money in a sum certain.

iii. Status of routine voucher or invoice: Under FAR 33.201, a voucher, invoice or other routine request for payment that is not in dispute when submitted is not a claim.

iv. Request for Equitable Adjustment is a Claim:  REA is not routine – its result of unforeseen circumstances.  But for the changes clause in contract, would be a breach.  Thus unforeseen.    

1. But not every nonroutine request is a claim – not much guidance provided however.

K. Counterclaims - Appeal of Holly Corp.
i. CO answers a filed complaint and asserts his own counterclaim in the answer.

ii. Issue – Does the ASCAB have jurisdiction to hear counterclaims against a contractor brought by the government when the CO’s decision that the contractor appealed had nothing to do with the counterclaim?
iii. Every gov’t claim has to be reduced to a CO’s final decision.  Then it’s the contractor that gets to decide the forum.

1. Only the contractor could file appeal under Disputes Act § 7. Venue cannot be forced onto contractor – he maintains exclusive right to file.

2. Once appeal made to COFC, DOJ takes over and CO loses power to make any further decisions.
L. Choice of Forum – Bonneville Assoc. v. Barram
i. Withdrew claim from Bd on 90th day of SOL (believing it did not have jurisdiction over real property matters) and re-filed w/ COFC, believing it could re-file later if that Court rejected claim.  
1. Election of Remedies Doctrine: COFC dismissed case for lack of jurisdiction, citing the Election of Remedies doctrine for the proposition that it lacked jurisdiction b/c filing of the appeal with the Board constituted an election of remedies that barred Bonneville from subsequently invoking the court’s jurisdiction ( either one or the other, not both.  
ii. Board would have had jurisdiction over appeal claim b/c dispute b/w parties concerned its alleged breach of its duty under the warranty clause and other contract provisions to repair and alter the conveyed building.  COFC had properly applied the Election Doctrine to dismiss Bonneville’s action w/o prejudice for lack of SMJ.  Contractor attempted to reinstate appeal under Rule 28(a)(2) of Board’s rules which it thought allowed it to reinstate appeal within 3 yrs.  Board said SOL had run though and that Bonneville had misinterpreted Fed Rules of Civ Pro provision saying that it could refile within 3 yrs.  Rather, Board applied provision governing voluntary dismissals w/o prejudice from FRCP 41(a) which says that an appeal so dismissed “leaves the situation as if the suit had never been brought.”  Because the 90-day period of appealing was jurisdictional, Bd concluded that Bonneville was placed in the same position as if its first appeal had never been filed and second filing does not relate back to the date of the first filing.  Federal Circuit denied equitable tolling and Bonneville was left w/o any opportunity to be heard and possible recourse.
iii. Two Categories of Dismissal w/o Prejudice:
1. Governed by Rule 28(a)(1) – voluntary dismissal by appellant (or on stipulation of the parties)
a. Bonneville’s voluntary dismissal falls here.
2. Governed by Rule 27(c) – where Board ordinarily would suspend proceedings but circumstances beyond its control prevented their continuation.  Designed to cover situations where the suspension was likely to continue for a lengthy but indefinite amount of time, such as the conduct of settlement negotiations or the completion of some other proceeding.
iv. Equitable Tolling
1. B/c under FRCP, request to withdraw treats bringing of suit as a nullity, thus SOL continued to run.  Concept of equitable tolling was broached by Bonneville, but its applicability to current case was rejected.
a. Rule: Equitable tolling applies to the time limitations in the CDA for challenging a CO’s decision.
2. Where Equitable Tolling is Provided: Allowed where claimant has actively pursued judicial remedies by filing a defective pleading during the statutory period, or where the complainant has been induced or tricked by hiss adversary’s misconduct into allowing the filing deadline to pass.  
a. Courts have generally been much less forgiving in receiving late filings where the claimant failed to exercise due diligence in preserving his legal rights.
3. “Garden variety claims of excusable neglect” are insufficient to justify equitable tolling.  
4. Tolling Begins Upon Receipt of CO’s Final Decision. 
5. Good Neighbor Policy (National neighbors inc v. US): if you pick the forum youre stuck with that forum.
6. Under CDA, unappealed CO final decision becomes final and conclusive on the parties.  Here, it was after one year elapsed.
M. Termination Settlement Proposals
i. Standard FAR Termination for Convenience Provisions include, in relevant part:
1. (d) After termination, the Contractor shall submit a final termination settlement proposal to the CO in the form and w/ the certification prescribed by the CO…
2. (f) If the Contractor and the CO fail to agree on the whole amount to be paid the contractor because of the termination of work, the CO shall pay the Contractor the amounts determined…

3. (i) The Contractor shall have the right of appeal, under the Disputes Clause, from any determination made by the CO under paragraph (d) or (f).

N. Duly Ambiguous Contract Language - BB Andersen Constr. Co. v. US
i. Junior College gym case where dispute was over who was responsible for cost of filling fuel tank at time the gov’t took occupancy of the gym.  Clause supported both points of view.

ii. Arguments:

1. Gov’t: Fixed price contract – can’t get more money.  And if didn’t deliver this, they should not be paid.  Delivery obligation and related cost obligation are one and the same.  Location of the clause appeared in the listing of materials required for contract performance, and thus places duty of inquiry upon the contractor.  Final sentence repeats obligation, albeit redundant.

2. Contractor: Because clause is under listing of materials heading of contract, last sentence stating that gas should be furnished by contractor is needless unless repetition was considered necessary in order to distinguish opposing thought appearing elsewhere in that same paragraph.  Absence of word ‘also’ negates notion that the contractor was obliged price-wise to do more than furnish the fuel for interim heating and equipment testing needs.

iii. Court’s fair reading interpretation:

1. Fuel that was to be consumed during contract performance was the contractor’s obligation to furnish (subsumed in contract price); fuel that was to be consumed following the government’s assumption of occupancy was the contractor’s obligation to arrange delivery of (accommodation chargeable to the gov’t).  Though odd circumstance of creating liability beyond fixed cost of performance, this is the reasonable interpretation.

2. Interpretative Approach: Whether the contract language carefully read and given its ordinary everyday meaning and usage fairly supports the meaning claimed for it.  That test does not involve the further requirement that there be no legal pitfalls hidden in the interpretation chosen.  Contractors are expected to understand the words of a contract, not the legal principles which might give those words some added, though otherwise non-apparent, dimension. 

iv. Duty of Inquiry:

1. When two contract interpretations each of which is essentially reasonable despite its own special problems, the errors or omissions in contract draftsmanship of which this duality is evidence places upon a contractor a duty of inquiry when the competing contract interpretations are open for all to see.  Not to seek clarification under such circumstances carries with it the distinct risk of being wrong in the interpretation chosen and having to bear the costs attendant to that choice.

2. When true intent of contract language is ambiguous and there exists a different, but reasonable alternate interpretation it is the gov’t as drafter of the contract language that bears the burden of a contractor’s “erroneous” interpretation.

O. Application of Trade Usage & Custom - Metric Constr., Inc. v. NASA
i. Dispute over “relamping” language.

ii. Standard of Review: Court reviews contract interpretation w/o deference and will accept any underlying findings of the board, however, unless they are fraudulent, or arbitrary, or capricious or so grossly erroneous as too necessarily imply bad faith or not supported by substantial evidence.
iii. Resolving Ambiguity – Zone of Reasonableness:  When a contract is susceptible to more than one reasonable interpretation, it contains an ambiguity.  To have an ambiguity it is not enough that the parties differ in their respective interpretations of a contract term, but rather that both interpretations fall within a “zone of reasonableness.” 
1. If court then interprets the contract and detects an ambiguity, it next determines whether that ambiguity is patent and if so the doctrine of patent ambiguity is an exception to the general rule of contra proferentem which construes an ambiguity against the drafter.

a. An ambiguity is patent if “so glaring as to raise a duty to inquire.”  Means obviously confusing.

i. Duty to inquire.  If no inquiry, you lose.

b. If ambiguity is latent (subtle) instead, court enforces the general rule of contra preferendum.

i. Typically no duty to inquire b/c may not realize the ambiguity.

iv. Role of Trade Usage and Custom as Evidence – “Two seemingly divergent roles” dependent on dif lines of cases:

1. May consult evidence of trade practice and custom to discern the meaning of an ambiguous contract provision but not to contradict or override an unambiguous contract provision.

2. Neither a contractor’s belief nor contrary custom practice can make an unambiguous contract provision ambiguous or justify a departure from its terms.

a. May consult evidence of trade practice and custom to show that language which appears on its face to be perfectly clear and unambiguous has, in fact, a meaning different from its ordinary meaning.

i. In order for the intention of the parties to prevail, the language of a contract is to be given effect according to its trade meaning notwithstanding that in its ordinary meaning it is unambiguous.

ii. The language of a contract must be given that meaning that would be derived from the contract by a reasonably intelligent person acquainted w/ the contemporaneous circumstances.  Thus, to interpret disputed contract terms, the context and intention of the contracting parties are more meaningful than the dictionary definition.
iii. Before an interpreting court can conclusively declare a contract ambiguous or unambiguous, it must consult the context in which the parties exchanged promises. Excluding evidence of trade practice and custom b/c the contract terms are unambiguous on their face ignores the reality of the context in which the parties contracted.  Could detect that terms are not, and never were, clear on their face, or that that have consistently been unambiguous.

b. Application of Evidence: Evidence of trade practice and custom is part of the initial assessment of contract meaning.  

i. Limitation - Role does not mean that court should always accept evidence in interpreting the terms of the contract.  Not an avenue for a party to avoid its contractual obligations by later invoking a conflicting trade practice. 

ii. Must have reasonable reliance:  Instead, court should accept it only where a party makes a showing that it relied reasonably on a competing interpretation of the words when it entered into the contract – helps to ensure that evidence truly reflects the intent of the contracting party and avoids according undue weight to that party’s purely post hoc explanations of its conduct.

iii. Even when accepted, such evidence does not trump other canons of contract interpretation but is used in tandem.

v. RULE: Though plain reading of language may make provision seem unambiguous, must take evidence of trade usage and custom into account at outset to see if another reasonable interpretation is possible given industry practice.  Must then ask if perceived ambiguity is so glaringly ambiguous as to raise a duty to inquire.  If not, then it is a latent ambiguity and so long as there is evidence of reliance on this second reasonable interpretation, court will construe ambiguity against the drafter (typically the gov’t).  If ambiguity is patent though (i.e., overly ambiguous) and contractor fails to inquire, typically will find that contractor failed to fulfill duty to inquire and find for the drafter and against the contractor. 

XI. Specifications
A. Statutory Requirement for Providing Specifications - 10 U.S.C. 2305(a)(1) & 41 U.S.C. § 253a(a):  Agencies are required to specify needs for goods and services that will promote full and open competition and include restrictive provisions only to the extent necessary to satisfy the needs of the agency.
B. Format of Specifications: To the maximum extent practicable, specs are to be stated in terms of: 
i. functions to be performed
ii. performance required, OR
iii. essential physical characteristics (brand name or equivalent).
iv. When first two are not possible, gov’t relies on design specs that mandate how the contractor is to perform the required work.
C. Availability of Commercial Items - Title XII of FASA (as implemented in FAR Part 12):  Agencies must acquire commercial items or non-developmental items whenever available to meet agency needs.  Agencies must still describe a requirement that can be fulfilled by commercial items in a manner designed to promote full and open competition.
D. “Or Equal” Provision - J.L. Malone & Assoc. v. US
i. Fire alarm system integration case – agency specs called for replacement of outdated system by integrating new system w/ existing system.  K contained two “or equal” clauses that permitted contractor to use substitutes of equal quality for products the contract specified.  
ii. RULE: Settled rule that the government is entitled to obtain precisely what it contracts for as long as it does not mislead the contractor.  Court not in a position to say that design decision was impermissible or that there was any reason why gov’t was not entitled to obtain exactly what its contract specified.
iii. Court: Contractual reference to the specific existing computer was not intended to define quality or type of product to be used, but instead to describe the work the contractor was to perform.  If agency were to accept contractor’s proposed major change, would not be equitable as no reasonable bidder would have anticipated as permissible when preparing its bid.  
1. Distinguished other “or equal” provision cases Jack Stone Co v. US, where contractor prevailed on claim that gov’t improperly denied it an opportunity to substitute parts and components that were equal to components identified in a specification.  Distinguished that case b/c there the “or equal” clause was for the designation of the kind and quality of product to be used towards installation of component parts.  In the present case, “or equal” clause did not authorize contractor to substitute another product even if it was of equal quality b/c specification was for contractor to “utilize and expand.”  
2. “Otherwise specifically provided”:  In fact, “or equal” clause here applied “unless otherwise specifically provided in this contract.”  The “utilizing and expanding” and the “integral part” provisions of the contract “otherwise specifically provided.”
E. Implied Warranty of Specifications - U.S. v. Spearin

i. Spearin Doctrine: If the contractor is bound to build according to plans and specifications prepared by the government, the contractor will not be responsible for the consequences of the defects.
ii. Dry-dock K required contractor to divert and relocate sewer, which it did in accordance w/ gov’t specs.  Gov’t plans showed the reconnection sewer being without obstruction, and accepted the substituted work as satisfactory.  During contract performance, unexpected rains and the sewer broke under pressure and resulted in flooding of dry dock work area.  Gov’t - responsibility for remedying existing conditions rested w/ contractor.
iii. Rule of law that applies when a contractor is bound to build according to specs by owner: Where one agrees to do, for a fixed sum, a thing possible to be performed, he will not be excused or become entitled to additional compensation, b/c unforeseen difficulties are encountered.
1. One who undertakes to erect a structure upon a particular site, assumes ordinarily the risk of subsidence of the soil.  
a. But if the contractor is bound to build according to plans and specs prepared by the owner, the contractor will not be responsible for the consequences of defects in the plans and specifications.  Responsibility cannot be overcome by usual clauses requiring builders to visit the site, to check the plans, and to inform themselves of the requirements of the work.  
b. If contractor was misled by erroneous information in the specifications, he should be able to obtain relief.
iv. Implied Warranty in Government-Prepared Specifications: Insertion of articles prescribing the character, dimensions and location of an object under the contract, imports a warranty that if the specs were complied with, the object would be adequate.  
1. The implied warranty is not overcome by general clauses requiring the contractor to examine the site, to check up the plans, and to assume responsibility for the work until completion and acceptance.  Obligation of examining the site does not impose upon the contractor the duty of making a diligent inquiry into the history of the location with a view to determining, at his peril, whether the object specifically prescribed by the gov’t would prove adequate.  
a. The duty to check plans does not impose the obligation to pass upon their adequacy to accomplish the purpose in view.  Provisions concerning contractor’s responsibility cannot be construed as abridging rights arising under specific provisions of the contract.

v. Result of Breach of Implied Warranty and Right to Terminate: Court ruled that implied warranty existed and government’s breach of warranty followed by the gov’t’s repudiation of all responsibility for the past and for making working conditions safe in the future, justified Spearin in refusing to resume the work.  When the gov’t refused to assume the responsibility thereafter, contractor was entitled to terminate the contract himself.  When the gov’t then annulled the contract without justification, it became liable for all damages resulting from its breach.  
vi. Key to this case is determination of which party had responsibility to disclose superior knowledge.  
1. Gov’t attempted to avoid this responsibility by formal and broad contract clauses placing the burden of discovery of defects and potential problems directly and unambiguously on the contractor.
vii. Lesson from the Case: Contracting officers, aware of the Spearin Doctrine, may want to word their IFBs or RFPs to prevent government liability by clearly worded disclaimers of warranty or exculpatory clauses.
1. Question boils down to whether the disclaimer is clear enough, alone or as aided by the warning to check the bid. 
2. Mere general exculpatory clauses disclaiming any liability for accuracy of data that contractors may use in proposal preparation do not invariably defeat implied warranties of specifications.  Exculpatory clauses are narrowly construed, particularly where the gov’t attempts to avoid a remedy under a contract relief clause by means of a disclaimer.  
viii. Government Duty to Disclose: Where the gov’t has knowledge that information it provided contains incorrect, misleading or dangerous components, it has a duty to disclose this to the contractor.  That duty cannot be defeated by inclusion of an exculpatory clause.
ix. Burden of Proof for Relief: To find an implied warranty, it is not enough to find that the government has detailed some characteristics, but rather that the specs tell the contractor “how to do the job.”  Further, the contractor must demonstrate it could not reasonably discover the actual facts, and the flawed specifications were material in nature.  Whether it would have been reasonable for the prospective bidder to conduct further testing or investigation depends on the particular facts of each procurement, such as the cost of tests relative to the size of the job and the time available to prepare the bid or proposal.
F. Limitation on Spearin Doctrine of Gov’t Specs Warranty - Hercules, Inc.
i. Where contractor does not contend it was entitled to benefit of an express warranty or indemnification provisions, it must establish that based on the circumstances at the time of contracting, there was an implied agreement b/w the parties to provide the undertakings that it alleges.   Typically will argue the Spearin doctrine governs, which states on the issue of contractual warranty of specifications that if the contractor is bound to build according to plans and specifications prepared by the government, the contractor will not be responsible for the consequences of the defects.  Court rejected proposition that doctrine extended to government responsibility for costs incurred in defending and settling the third party tort claims, which would be based on a contract theory.
ii. Limitations on Spearin Doctrine: When gov’t provides specifications directing how a contract is to be performed, the gov’t warrants that the contractor will be able to perform the contract satisfactorily if it follows the specifications.  In essence, the specifications will not frustrate performance or make it impossible, but warranty is not extended to third party claims against contractor.
1. Policy Rationale: Absurd to believe that gov’t could possibly have contemplated a warranty that would extend to sums a manufacturer paid to a third party to settle claims.

G. Gov’t Tort Liability in State Ct for Specs - Boyle v. United Technologies
i. Defective Helicopter Escape Hatch Case

ii. Issue: Whether contractor providing military equipment to fed gov’t can be held liable under state tort law for injury caused by a design defect.  Sued in federal court, but which law should govern – state or fed law?  Sup Court found against Plaintiff.

1. Court: As a matter of federal law, contractor should not be held liable for the allegedly defective design of the escape hatch b/c on evidence presented, it satisfied requirements of the “military contractor defense.”

2. Rationale for “federal common law” – a few areas, involving “uniquely federal interests” are so committed by the Constitution and laws of the US to federal control that state law is preempted and replaced, where necessary, by federal law of a content prescribed by the courts.

iii. Conflict b/w fed and state law:

1. Obligation to and rights of the US under its contracts are governed exclusively by federal law.
a. Present case does not involve an obligation to the US under its contract, but rather liability to third persons.  Arises out of performance of the contract and traditionally has been regarded as sufficiently related to the contract such that it would permit suits only by the purchaser and those in privity with the seller.

2. Civil liability of federal officials for actions taken in the course of their duty also tends to be of “peculiarly federal concern”.

a. Present case involves an IC performing obligation under a procurement contract, rather than an official performing his duty as a fed employee.

iv. Policy Rationale: Argument that this is a federal interest – imposition of liability on gov’t contractors will directly affect the terms of gov’t contracts – either the contractor will decline to manufacture the design specified by gov’t or it will raise its price.  Either way, interests of the US will be directly affected.

v. When will Federal Law Displace State Law?:  When there is a “significant conflict” b/w an identifiable ‘federal policy or interest and the operation of state law,’ or the application of state law would frustrate specific objectives of federal legislation.
1. Fed Tort Claims Act provides for an exception where gov’t’s discretionary function is involved.  Applies in this case as there was a balancing of many technical, military and even social considerations, including the trade-off b/w greater safety and greater combat effectiveness.  Cannot permit second-guessing of judgments by gov’t through state tort suits against contractors.  Financial burden of judgments against contractors would ultimately be passed through, substantially if not totally, to the US itself, since defense contractors will predictably raise their prices to cover, or to insure against contingent liability for gov’t ordered designs.

a. Reason this distinction was important ( Pursuant to state law, contractor liability for design defects would be permissible.  

vi. Contractor Immunity from 3d Party Tort Liability: 

1. Fulfillment of Three Conditions will qualify scope of the inquiry as being under ‘uniquely federal interests):

a. US approved reasonably precise specifications

b. Equipment conformed to those specifications, AND

c. Suppliers warned the US about the dangers in the use of the equipment that were known to the supplier but not to the US.

2. First two conditions assure that the suit is within the area where there policy of the “discretionary function” would be frustrated, i.e., they assure that the design feature in question was considered by a gov’t official and not just the contractor itself.

3. Third condition is necessary b/c in its absence, displacement of state tort law would create some incentive for the manufacturer to withhold knowledge of risks since conveying that knowledge might disrupt the contract but withholding it would produce no liability.  Seeks to protect discretionary functions.

vii. Counterargument to Cost Pass-Through Theory: Threat of a tort suit would have only a marginal impact on the conduct of gov’t contractors.  Boils down to a law-and-economics debate over whether the cost of tort suits against a defense contractor will be passed along to the govt.
XII. Inspection
A. Process by which the gov’t ensures contract performance in compliance with contract specs.
B. Two Procedures for Inspections:
i. Gov’t Inspection Upon Receipt - Rely on contractor’s own internal quality controls and inspect the final product or service when delivered, OR
ii. Quality Control Program - Mandate, as part of the K requirements, the maintenance of a program that meets specific gov’t requirements & allows for gov’t inspections during performance.
iii. Combination of both.
C. Which procedure is employed often depends upon the type of product or service being acquired.

i. Commercial items – typically rely on contractor’s quality assurance program, if any.  FAR 52.246-2.

ii. Non-commercial (Government-unique) items – will almost always permit government, in-process inspection and may mandate a QA program that meets specific gov’t requirements.  FAR 52.246-2.
1. Gov’t inspection when conducted at the contractor’s facility is performed at the contractor’s expense.

D. When can and will gov’t rely upon contractor inspection?
i. Gov’t Reliance on Contractor’s Inspections - FAR 46.202-2: Gov’t relies on contractor to complete all necessary inspections to determine if supplies and services conform to quality requirements.
ii. FAR 46.202-2(b) – government may consider the nature of supplies and services, the potential for economic loss due to defect, the likelihood of contractor correction of any defects, and the cost of a gov’t inspection when determining if gov’t is not to rely on a contractor inspection.

E. Inspection of Supplies (Fixed-Price) Clause - Important subsections:

i. (b) Contractor shall provide and maintain an inspection system; maintain records evidencing all inspections made under the system and the outcome.  Gov’t may perform reviews and evaluations as reasonably necessary to assess compliance – must be in a manner that will not unduly delay the contract work.

ii. (c) Gov’t has right to inspect and test all supplies called for by contract to extent practicable at all places and times including period of manufacture and before acceptance.  Must be in a manner that will not unduly delay the contract work.  Gov’t not contractually obliged to perform inspection and test for contractor’s benefit unless contract says otherwise.

iii. (d) If inspection/test done on contractor’s premises, Contract’s cost.  If done at any other site, default is gov’t pays.

iv. (e) (1) When supplies not ready at specified time for inspection or test, Contractor charged add’l cost of inspection or test. (2) If prior rejection makes add’l test necessary, add’l cost may be charged. 

v. (f) Definition of nonconforming supplies – defective in material or workmanship or are otherwise not in conformity w/ contract requirements.  Gov’t may reject w/ or w/o disposition instructions.

vi. (j) Gov’t shall accept or reject supplies as promptly as practicable after delivery.

vii. (k) Acceptance clauses – Inspections and tests do not relieve the contractor of responsibility for the defects or other failures to meet contract requirements discovered before acceptance.  Acceptance shall be conclusive, except for latent defects, fraud, gross mistakes amting to fraud or as otherwise provided in contract.

viii. (L) Where acceptance is not conclusive, gov’t has right to require contractor: (1) at no increase in K price, correct or replace defective or nonconforming supplies OR (2) within reasonable time after receipt, repay such portion of the contract as is equitable under circumstances if CO elects not to require correction or replacement.

F. First-Article Contracts

i. Used when gov’t wants to see the contractor produce an example of the product and decide whether to approve it before exercising its purchase options.

ii. Critical stage of examination and testing of prototype occurs before full-scale performance – only after approval of first article does contractor produce and deliver substantial numbers of units.
iii. Contractor faces substantial risk of default termination if gov’t comes down hard on its deficiencies.

iv. Appeal of Technical Ordnance, Inc.
1. Explosive Bolt Case.  Held that manner in which gov’t tested bolts deviated from specs in equipment & procedure, and failed to show that results achieved are comparable to those under the contractually designed tests.  

2. Burden of Proof in First Article Testing Cases:  To support the default termination or rejection of a product b/c of failure to meet contract requirements, Gov’t has the burden of proving the contractor’s default.  If it makes a prima facie case, the burden of going forward w/ evidence then shifts to contractor.  However, ultimate burden of persuasion to prove by a preponderance of the evidence that the failure of the first article submission was proper remains w/ the gov’t.
3. RULE: If there is a different testing standard employed than that prescribed in the contract, the threshold question becomes whether the gov’t had established the comparability of its testing w/ contractually required testing.

G. Appropriateness of First Article Testing as form of Inspection & Acceptance – FAR 9.303 - Four Circumstances:

i. When contractor has not previously furnished product to the gov’t.

ii. When contractor has previously furnished the item, but there have been subsequent changes in process or specs, production has been discontinued for an extended period of time, or problems surfaced w/ products previously submitted and accepted.

iii. Where product is described by a performance spec.

iv. Where it is essential too have an approved first article to serve as manufacturing standard.

H. When First Article Testing is Inappropriate - FAR 9.304: Generally not used for R&D contracts, products already on a qualified products list wherein the products have been previously tested, commercial products, and products built to detailed technical specs.

I. Required Notification of Testing Procedures - FAR 9.306: Contractor must be apprised of performance or other characteristics that first article must meet for approval and the tests to which the first article will be subjected for approval.

i. Failure of gov’t to abide by stated tests can release the contractor from the consequences of default termination.

ii. Failure of contractor to provide desired gov’t product, even when failure is due to unclear gov’t direction, will most often result not in the contractor receiving the benefit of its bargain (i.e., the profit), but merely avoiding excess costs of re-procurement associated w/ default termination.
J. Reasonableness Test for Testing Measures and Inspection Standards:  Actual intended use of the product or service and the usual quality of such products or services under similar conditions form test’s basis.
K. Potential Contractor Defense - “Reasonable Gov’t Claims”: Contractor may be able to use the standard of reasonable government inspections as a defense to gov’t claims.

i. E.g., if gov’t interferes w/ performance through excessive supervision, by making it difficult for contractor’s employees to complete work or by conducting multiple inspections, contractor may be able to recover the costs of delay as well and receive an extension of time for completing the contract schedule.
ii. Contractor may also recover costs if gov’t changes the location of the inspection or contractor could not have reasonably anticipated the inspection at the time of contracting.  An equitable adjustment may be proper if gov’t imposes an inspection standard stricter than industry norm.
XIII. Acceptance
A. FAR Definition of Acceptance – § 46.101: Act of an authorized representative of gov’t by which the gov’t - for itself or an agent of another - assumes ownership of existing identified supplies tendered or approves specific services rendered as partial or complete performance of the contract.
i. Act of assuming ownership constitutes acknowledgement that the supplies or services conform w/ applicable quality and quantity requirements and w/ other terms and conditions of the contract.  
B. Formal Documentation of Acceptance - FAR § 46.501: Acceptance normally evidenced by execution of an acceptance certificate, an inspection or receiving report, or a commercial shipping document.  
C. Ultimate Acceptance Power Lies w/ CO: Determines whether good or service meets contract requirements.  Can transfer responsibility to a cognizant contract administration office or to another agency.  Executes a formal acceptance certificate.  
i. Acceptance can occur before delivery, at time of delivery, or after delivery – depends on contract terms.

D. Implied acceptance: Implied – even without a formal acceptance certificate – if the gov’t exercises control and possession of an item.

E. Implied Acceptance - John C. Kohler Co. v. US
i. Boiler installation case.  Issue - whether gov’t accepted the boiler prior to its explosion and that, under the terms of the contract, P had the risk of loss until there was acceptance.

ii. The failure of gov’t to await the requisite written notice from contractor before taking possession of the boiler constituted a waiver of the notice provision of the contract.  Nor having waived the notice requirement can gov’t now revive it and assert it as an impediment to acceptance of the boiler.
1. The mere fact that gov’t may have intended inspection to be conducted in a certain manner and by a certain individual is not controlling for the subjective, unexpressed intentions of one party are not binding on the other.

iii. Requisite Inspection Prior to Gov’t Acceptance - 41 CFR § 1-14.101(a)
1. But regulation does not specify type or scope of inspection.  Subsection (b) permits substantial discretion as to the type of inspection conducted, providing that the type and extent of inspection needed depend on the particular procurement.  It may amount to nothing more than a check for identity, quantity, and shipping damage.  41 CFR § 1-14.101(b).

2. Normally, supply contracts accepted at a place other than the destination will not be re-inspected at the destination for acceptance purposes, but are examined only for quantity, damage in transit, or possible production substitution or fraud.

iv. UCC Rule of Implied Acceptance - UCC § 2-606(1)(c): Acceptance of goods occurs when the buyer does any act inconsistent with the seller’s ownership.  

1. Most common act qualifying under provision – ‘retention and use of goods by the buyer.’

F. Standard for Government Recovery After Inappropriate Acceptance: Must prove the existence of a latent defect, fraud or gross mistake amounting to fraud that could not have reasonably been discovered at time of acceptance.  Without such latent defects or fraud, the gov’t is estopped from later rejecting non-conforming supplies or services that it properly accepted.
G. Nonconformance
i. When CO is Required to Reject - FAR § 46.407: When the nonconformance affects safety, health, reliability, durability, performance, interchangeability of parts or assemblies, weight, or appearance.
1. As a matter of policy, CO is required to discourage repeated tender of nonconforming supplies or services, including those w/ only minor discrepancies, by appropriate action, such as rejecting the tender and documenting the contractor’s performance record.
2. Rejection must be prompt to avoid implied acceptance as a matter of law.
ii. Factors for Determining whether to Accept Nonconforming Supplies or Services:
1. Advice of technical specialists that the material is safe to use and will perform its intended purpose
2. Information regarding the nature and extent of the nonconformance
3. Contract price adjustment considered appropriate under the circumstances

iii. Government Options upon Non-Conformance:

1. Reject and Demand: Can simply reject non-conforming goods or services and demand performance consistent w/ contract requirements and within the timeframe provided for in the contract.  Failure to comply can result in a default termination w/ excess costs of re-procurement being assessed to the contractor, OR

2. Require Repair: Can require repair of non-conforming products or re-performance of non-conforming services at no add’l cost to the gov’t.  In circumstances where the repair or reperformance cannot be accomplished within time specified for performance, gov’t can insist upon add’l consideration being received from the contractor, generally in the form of reduced prices, OR

3. Accept w/ Monetary Consideration: Can and will accept non-conforming goods and services – discretionary determination is based upon such factors as urgency or financial considerations and the conclusion that the supplies or services will perform their intended services in a safe manner.  

a. Gov’t can and will demand consideration for accepting non-conforming goods.
H. Acceptance as Non-Waiver of Defective Performance: The acceptance of work that has been defectively done, the defects being unknown and not discoverable by inspection, does not amount to a waiver of the imperfect performance.
i. Acceptance of an initial delivery of nonconforming supplies or services does not prevent rejection of later deliveries for failure to meet the contract’s specifications.  In some cases though, gov’t conduct could result in a waiver of nonconformity – may alter the original terms of a contract by subsequent action or conduct imputing acceptance of irregular performance.  
ii. Inability to Use Estoppel: If the gov’t accepts supplies and subsequently pays for them w/ knowledge that the K had been terminated for default, it has been estopped to rescind the acceptance.

iii. FAR § 52.246-2(k) – Acceptance is conclusive on the government except for latent defects, fraud, or gross mistake amounting to fraud.  No basis for revoking acceptance to restore status quo ante.
1. Finding of a Latent Defect After Acceptance: The effect of a latent defect is to remove the finality of the final acceptance, thereby entitling the gov’t to the same remedies it would have had if acceptance had not occurred.
2. Proving Fraud: Must prove that the contractor, w/ intent to deceive the gov’t has knowingly or in reckless and wanton disregard of the truth, misrepresented or concealed a material fact on which the gov’t relied in making acceptance.
3. Proving Gross Mistake: Acceptance was induced by reliance on a misrepresentation of fact, actual or implied, or the concealment of a material fact, made with knowledge of its falsity or in reckless and wanton disregard of the facts, with intent to lead the gov’t into relying on the misrepresentation as a consequence of which the gov’t has suffered an injury.
a. Connotes a mistake so serious or uncalled for as not to be reasonably expected, or justifiable in the case of a responsible contractor for the times concerned.  
b. Also must be so palpable or flagrant or so irreconcilable w/ good faith as to constitute a gross mistake amounting to fraud.
XIV. Government Assistance & Progress Payments

A. Government Preference for completion of the work before payment.

i. Sometimes makes partial or “progress payments.”

ii. Under limited circumstances, gov’t even makes ‘advance’ payments, effectively loaning contractor funding.

B. Prompt Payment Plan – provides limited but definite rights to contractors to obtain their payments on time.

C. Use of Suretys

i. Gov’t may require contractors to post performance bonds, especially for construction-type projects where progress payments are being made.  Surety stands behind the performance bond.

D. Government-Furnished Property (GFP)

i. GFP Defined - FAR 45.101 – GFP defined: Property in the possession of or directly acquired by the gov’t and made available to the contractor.  Can be real, personal, tangible or intangible.

ii. Timely provision of GFP:

1. FAR 52.245(a) - Gov’t has a duty to provide GFP under terms of the contract, including related data and information in a timely fashion and in a suitable manner for the intended use.

2. FAR 52.245-2(a)(4) – If gov’t does not provide GFP by required time and this causes a delay, contractor may receive an equitable adjustment.

3. Note: Gov’t may furnish property ‘as is’ or w/ disclaimers.

iii. Gov’t requires clear record-keeping, amounting to written property control system, and warrants allocation of responsibility for damage.

iv. When contractor no longer needs GFP, it must prepare a contractor inventory schedule.

v. Title remains in gov’t, not given to contractor.

E. Assignment of Claims Act

i. Transfer or making over by contractor can only be to a bank, trust, company, or other financing institution.

ii. No Set-off Commitment: Contractual undertaking that to the extent permitted by the Act, payments by the designated agency to the assignee under an assignment of claims will not be reduced to liquidate any indebtedness that the contractor may have to the gov’t, including, e.g., unpaid taxes.

iii. Qualifying Conditions for Assignment - FAR 32.802: Contractor may assign moneys due under K if ALL of the following conditions are met:

1. Contract for $1K or more.

2. Assignment is made to a bank, trust company, or other financing institution, including any Federal lending agency.

3. Contract does not prohibit the assignment.

4. Unless otherwise expressly permitted in K, assignment –

a. Covers all unpaid amounts payable under the K.

b. Is made only to one party, except that nay assignment may be made to one party as agent or trustee for two or more parties participating in the financing of the K AND

c. Is not subject to further assignment

5. The assignee sends a written notice of assignment together w/ a true copy of the assignment instrument to the – 

a. Contracting officer or the agency head

b. Surety on any bond applicable to the contract, AND
c. Disbursing officer designated in the K to make payment.
iv. Gov’t Waiver of Right to Notice of Assignment – Ct will look to the totality of the circumstances (Riviera Finance Co.), including such factors as:
1. Assignor and/or assignee sent notice of assignment to the gov’t

2. CO signed notice of assignment

3. CO modified K according to assignment

4. Gov’t sent payments to assignee pursuant to the assignment.

F. Government’s Right to Setoff
i. When assigned contract does not include a no-setoff commitment, gov’t may apply against payments to the assignee any contractor liability arising independently of the assigned contract so long as the liability existed at the time notice of the assignment was rec’d event though that liability had not yet matured so as to be due and payable.
ii. Interests of whether to include no-setoff provision in contract should be balanced among several factors as sometimes it may be in US interest not to set off indebtedness in an assignment, particularly where it could facilitate the national defense; in the event of a national emergency or natural disaster, or when the inclusion of the no-setoff provision may facilitate private financing of contract performance.
1. Where there is significant indebtedness to US, it may be in the best interest of the US to be able to set off debt in assignment payments.  In such an event, CO should consult w/ government officers responsible for collecting the debts.
G. Extent of Assignee’s Protection – FAR 32.804
i. Once payments are made to assignee, gov’t may not recover under any circumstance.  Immunity of assignee is effective whether the contractor’s liability arises from or independently of the assigned K.
ii. Inclusion of no-setoff commitment in an assigned contract entitles the assignee to receive contract payments free of reduction or setoff for:
1. Any liability of the contractor to the gov’t arising independently, AND
2. Any of the following liabilities of the contractor to the gov’t arising from the assigned contract:
a. Renegotiation under any statute of contract clause.
b. Fines
c. Penalties, exclusive of amts that may be collected or withheld from the contractor under, or for failure to comply w/, the terms of the K.
d. Taxes or social security contributions.
e. Withholding or nonwithholding of taxes or social security contributions.
iii. Caveat:  In some circumstances, setoff may be appropriate even though the assigned K includes a no-setoff commitment, e.g., when assignee ahs neither made a loan under the assignment nor made a commitment to do so, or to the extent that the amt due on the K exceeds the amt of any loans made or expected to be made under a firm commitment for financing.
XV. Changes

A. Changes clause 

i. Policy Rationale for Clause: strikes a compromise b/w government’s need for operational flexibility to make more or different demands w/o contractor resistance, and the contractor’s need, w/o the weapon of resistance, to secure fair payment.

1. Contractors like b/c add’l work for add’l compensation w/o the open competition of contract formation – contractor who had to keep its proposals low to get K can make more profit on changes.  Though limited by gov’t’s use of equitable adjustment.

ii. Submission Deadline for Changes: Under Clause, generally 30 days to submit, though CO retains discretion to permit late submissions so long as submitted before final payment.

iii. At any time, CO may by written order and w/o notice to the sureties make changes within the general scope of the K in any one or more of the following:

1. Drawings, designs, or specifications when the supplies to be furnished are to be specifically manufactured for the gov’t in accordance w/ the drawings, designs, and specs.

2. Method of shipment or packing

3. Place of delivery

iv. If change causes increase or decrease in cost or time required for performance, CO may make an equitable adjustment in the K price, the delivery schedule, or both, and shall modify the K.

v. Contractor must assert this right within 30 days of date receiving the written order.  CO may, however, if facts justify it, receive and act on proposal submitted before final payment of the K.
vi. If contractor’s proposal includes cost of property made obsolete or excess by the change, CO has right to prescribe manner of disposition of property.

vii. Failure to agree to any adjustment is considered a dispute under Disputes Clause.  But nothing in clause shall excuse the contractor from proceeding w/ contract as changed.
B. Cardinal Change

i. Cardinal Change defined - Change orders or other changes that greatly increase the burden of the contract, in effect changes that are outside the scope of the K itself.  Said to occur when the gov’t effects an alteration in the work so drastic that it effectively requires the contractor to perform duties materially different from those originally bargained for.  So profound that its not redressable under the K, and thus renders the gov’t in breach.

ii. In Re Boston Shipyards Corp.
1. Navy ship overhaul – “open and inspect” K case.  

2. FAR § 52.233-1 – (h) The Contractor shall proceed diligently w/ performance of this contract, pending final resolution of any request for relief, claim, appeal, or action arising under the contract, and comply with any decision of the CO (Applicable FAR reg).

3. Need to Look at All Relevant Circumstances: To determine whether a cardinal change has occurred, look at all relevant circumstances, incl. but not limited to, increase in cost of completing K and the number of changes made.

4. Though general premise that contractor’s default may be excused if the causes of the default were beyond contractor’s control, here contractor’s financial incapacity was not beyond its control – problems pre-dated K.
5. Policy Rationale:  Would otherwise make gov’t contracts truly unworkable, allowing contractors to demand immediate reimbursement for cost overruns, even if gov’t disagrees w/ claim.  There would be no meaning to default or dispute clauses that define procedures in case of disputes.

C. Equitable Adjustment and Constructive Changes
i. Constructive Change Doctrine - Employs disputes process and equitable adjustment for such issues as K interpretations, gov’t interferences w/ work, defective specs, nondisclosure of vital info, and speeding up work (acceleration).
ii. Anticipated Profits - General Builders Supply Co. v. US
1. Refrigerator K case.  Pre-production models failure held to be actually termination for default – sought unearned but anticipated profits under “equitable adj” provision in default clause.
2. Unearned (anticipated) profits are not permitted, but allowance for profit on work actually done is permissible.

3. Rationale for Disallowance of Anticipated Profits Under ‘Equitable Adjustment’ Clause:
a. Eq adj is term of art and there are no counterbalancing arguments for reading it other than its established meaning.
b. Termination is essentially the same as a change under the ‘changes’ clause reducing the number of items to be furnished - whether the decrease be total or partial, and whether it be called a change or a termination, the focus will still be on the amt of money w/ which the contract should be left as a result of the transaction.
iii. Implied Duty of Gov’t to Comply w/ Schedule - Blinderman Construction Co. v. US
1. Navy dept “access delays” case (issue – reasonability of delay).
2. Court: Gov’t’s responsibility to provide contractor access to premises for K’d work was implied under circumstances.  Whenever work was thereafter delayed for an unreasonable period of time b/c of failure to provide access, contract is, under “suspension of work” clause, entitled to an increase in the cost of performing the contract.
3. Where both parties contribute to the delay ‘neither can recover damage, unless there is in the proof a clear apportionment of the delay and the expense attributable to each party.’

D. Computation and Proof of Equitable Adjustments

i. Requisite Elements for the Recovery for an Equitable Adjustment:

1. Is there an Entitlement?

2. Did the Gov’t Cause that Issue?

3. Is there a Quantum (damages) – How much?

a. Three components to the quantum element:

i. Direct costs

ii. Overhead

iii. Profit

ii. Components of Computation:

1. Work added

2. Work deleted

3. Overhead and Profit

iii. New costs are typically estimated from actual or historical costs – adjustment thus relates to the contractor’s costs, not the value to the gov’t.  

iv. Four Methods of Costing:

1. Actual cost – method uses the actual costs relating to the change

2. Total Cost – method compares the total cost of the work performed minus the original estimate of the work

3. Modified Total Cost – excludes from the total cost comparison amounts attributable to underbidding, contractor inefficiency and unrelated contractor costs.

4. Jury Verdict – method simply takes conflicting evidence and lets an approximation be made.

v. Selection of Eq. Adj. Costing Method - Dawco Construction v. US
1. Housing refurbishment K case – landscaping aspect first removed from K; then reinserted.  Cost difference at issue.  Held jury verdict method was improper.

2. Court: Must substantiate any claims of reimbursable costs.  Consider only costs contractor proves arise merely from the differing site conditions & from specific documented figures on derivative expenses (e.g., overhead) from which the equitable adjustment can be calculated (“actual costs”).  Should avoid jury verdict method whenever possible.

3. When Jury Verdict Method is Applicable: When damages cannot be ascertained by any reasonable computation from actual figures.  May be used only when other, more exact methods cannot be applied.

4. Before adopting jury verdict method, court must determine three things:

a. That clear proof of injury exists

b. That there is no more reliable method for computing damages AND

c. That the evidence is sufficient for a court to make a fair and reasonable approximation of the damages.

5. Contractor Bears Burden for Est. No Alt. Reliable Method: Amount of the recovery can only be approximated in the format of a jury verdict where the contractor can demonstrate a justifiable inability to substantiate the amount of his resultant injury by direct and specific proof.

6. Peril of jury verdict method: Risk that unrealistic assumptions will be adopted and extrapolated, greatly multiplying an award beyond reason, and rewarding preparers of imprecise claims based on undocumented costs with unjustified windfalls.

7. Actual cost method is preferred: Provides court or CO w/ documented underlying expenses, ensuring that final amt of the equitable adjustment will be just that – equitable – and not a windfall for either the gov’t or the contractor.
XVI. Construction Contracting

A. Various Relevant Clauses

i. Suspension of Work Clause – meant to balance penalties for the construction contractor with relief when the gov’t itself causes the delay

ii. Differing Site Conditions Clause – government contracting establishes an entire system for dealing with the common complaint that construction contractors find conditions on the site during construction that come as a nasty surprise.

iii. Eichleay Doctrine – doctrine for discussing how much the gov’t owes contractors for the cost of overhead when it keeps them waiting 

1. Legal perspective – represents consequential damages accounting

2. Construction firms – simple response to question of payment of overhead

B. Construction Contracts v. Supply Contracts – Differences
i. Generally, dif. physical environments and nature of the K work.

ii. Government Control

1. Construction contract is performed at a location owned or controlled by the gov’t.  Even when construction contractor is responsible for quality control, it is still subject to a great deal more surveillance and control by gov’t inspectors and other gov’t reps than supply contractors.

iii. Construction contractor must file daily reports for work accomplished, as well as reports involving:

1. Quality control activities

2. Safety procedures

3. Labor disputes

4. Construction or completion schedules

5. Descriptions – even samples – of materials he proposes to use

iv. Work Site

1. Access to work site is an issue since gov’t owned property.

2. Construction contractors must often face the following:

a. Interference from gov’t activities conducted while work is being performed and from activities of other gov’t contractors

b. Possible damage or loss of equipment and materials after work hours

3. Responsible for maintaining a clean and safe site

4. Though work done on federal property, contractor is still responsible for properly disposing of hazardous substances

C. Contract Clauses

i. “Permits and Responsibilities” Clause - Makes contractor ‘responsible for all damages to persons or property that occur as a result of its fault or negligence,’ and for all materials delivered and work performed ‘until completion and acceptance of the entire work, except for any completed unit of work which may have been accepted under the contract.’

1. Requires the contractor to obtain necessary permits and comply w/ fed, state, and local safety standards.

ii. “Material and Workmanship” Clause - Requires the work to be performed in a ‘skillful and workmanlike manner’

1. ‘All equipment, material, and articles incorporated into the work covered by the contract shall be new and of the most suitable grade for the purpose intended.’

iii. “Performance of Work by the Contractor” Clause - When K is over $1M, requires that general contractor perform a stipulated percentage of the work (both labor & materials) w/ its own forces.

iv. Other Clauses:

1. “Accident Prevention” clause

2. “Differing Site Conditions” clause

3. “Other Contracts” clause

a. Requires the contractor to cooperate w/ other contractors and government employees working at or near the work site

4. “Use and Possession Prior to Completion” clause

a. Permits the gov’t to take possession of or use any completed or partially completed part of the project w/o legally “accepting” the contract work

5. “Cleaning Up” Clause

D. Bonds

i. Miller Act requires construction contractors in the US to furnish payment and performance bonds.  Failure to do so is basis for termination of contract for default.

E. Labor Standards

i. Subject to stringent statutory req. re: labor treatment and payment.

F. Default Termination

i. In construction contracts, the imposition of liquidated damages for delayed completion of work is more common.

1. Major advantage for construction contractors is that they are entitled to payment for the value of work they have performed at the time of a termination for default, whereas supply contractors may get nothing for the work they have completed but not delivered.

2. Defaulted construction contracts are usually completed by the surety company that has guaranteed performance through bond issuance.  If surety is unwilling to finish, or there is an urgent need to complete the work, Gov’t may opt to finish the job itself with its own forces and charge the defaulted contractor its costs of completing performance or may award a contract to another construction firm to finish the project and assess the defaulted contractor any excess costs.

G. Calculating Overhead Costs for Gov’t Delay - Wickham Contracting Co. v. Fischer (GSA)
i. Home office overhead case (corp had only two other major K’s).

ii. Unabsorbed overhead is always calculated according to Eichleay formula when a contractor meets the Eichleay requirements after government-imposed delay.
iii. Rule re: Exclusivity of Eichleay Formula:

1. Preconditions for Applying Formula: Application of Eichleay formula requires that (1) compensable delay occurred, and (2) that the contractor could not have taken on any other jobs during the contract period.  Gov’t contractors may use the formula to calculate unabsorbed home office overhead when disruption, delay or suspension caused by the gov’t has made uncertain the length of the performance period of the K.  Uncertainty often precludes add’l jobs.

2. Policy Rationale: Home office overhead costs continue to accrue during these periods regardless of direct contact activity.  Decrease in payments for direct costs creates unabsorbed overhead, unless home office workers are laid off or given add’l work during the delay.  When the period of delay is uncertain and contractor is required by gov’t to remain ready to resume performance on short notice, contractor is effectively prohibited from making reductions in home office staff or facilities or by taking on add’l work.

iv. Components of Overhead Pool Permitted: General and administrative salaries, rent, insurance, depreciation, hospitalization and medical costs, dues and subscriptions, office expenses, auto and truck maintenance, utilities, plans and specs, cleaning, protection, taxes and licenses, and officer’s salaries.

v. Definition of Overhead Costs: Those costs which are expended for the benefit of the business as a whole, necessarily benefit every K, and which usually accrue over time.  Distinguishable from direct costs b/c don’t benefit or are caused by any one project.

1. Home office expenses are overhead b/c contractor must operate home office in order to seek work and administer contracts whether or not he is performing a particular K.

2. Formula could only contain indirect costs – home office costs, by their nature, cannot be traced to any particular contract.  Thus they are properly categorized as overhead costs.  If can be traced to a contract, it is a direct cost of that contract.

3. A contractor who wishes reimbursement for a cost directly attributable to a contract must submit it as a direct cost.

vi. Direct Costs Not Included in Equation: Field costs such as travel and business meetings, telephones, professional fees, union welfare benefits, payroll taxes & equipment rental not included in formula. 
H. Differing Site Conditions
i. Contractual Clause 
1. (a) Contractor must provide written notice before conditions are disturbed when either of following is discovered: 

a. (1) (TYPE I) subsurface or latent physical conditions at the site differ materially from those indicated in the contract OR 
b. (2) (TYPE II) unknown physical conditions at the site, of an unusual nature, which differ materially from those ordinarily encountered and generally recognized as inhering in work of the character provided for in the contract.
2. (b) CO must investigate the site conditions promptly after notice is rec’d.  If the conditions do materially differ, equitable adjustment should be made.
3. (c) Contractor may not request equitable adjustment w/o written notice.  Time prescribed for written notice could be extended at CO’s discretion.
4. (d) Equitable adjustment request must be made before final payment under the contract.
ii. Differing Site Conditions Analysis - Appeal of Covco HI Corp.
1. Earth v. rock conditions profile drawing case.
2. P contended difference 1) not readily apparent from site visit, 2) gov’t knew and concealed the nature of the ground, and 3) given history and experience, did not believe the ground was likely this condition.  
3. Type I – standard of proof: Contractor must prove that ID of dif. latent physical conditions could not have been ascertained by reasonable pre-bid site investigation.  
a. Type I turns on what K actually specified, and whether the subsurface problem is ‘latent.’  
4. Type II – standard of proof: Contractor must carry a relatively heavy burden of proof in demonstrating that it has encountered a condition materially different from the known and usual.  In order to prevail, contractor must show that the condition could not have been reasonably anticipated or discovered prior to its bid.
a. Less frequently alleged and more difficult to prove than Type I.
5. Proving Gov’t Had Superior Knowledge: Must show that gov’t possesses knowledge which is vital to successful completion of K, and that it is unreasonable to expect contractor to obtain that info from any other accessible source.
XVII. Subcontracting

A. Two types of Subcontracts: Tier One and Tier Two

B. In determining whether K is a subcontract, generally look to see if the action being contracted out falls w/in the scope of K’s general performance or whether it is more applicable to contractor’s general operations.

C. Privity and Subcontractors

i. No privity of K b/w gov’t and subcontractor – subs can’t sue gov’t unless prime contractor acts as purchasing agent for gov’t.  CDA only permits contractors to pursue claims.
ii. Contractor defined – party to a gov’t contract other than the gov’t.  41 USC § 601(4).

iii. CO Cannot Consent to SubK Obligating Gov’t to Sub - FAR 44.203(b) prohibits CO from consenting to subcontract that obligates the CO to deal directly w/ sub or that makes results of arbitration, judicial determination, or voluntary settlement b/w prime and sub binding on gov’t.

D. Sponsorship

i. Practice whereby prime nominally prosecutes what in fact is the sub’s claim against the gov’t.  Appeal of claim is brought in prime’s name even though sub is the real party in interest.  

ii. Sub’s Indirect Appeal Through Prime - FAR 44.203: CO shouldn’t refuse consent to subK merely b/c it contains a clause giving sub the right of indirect appeal to an agency board if the sub is affected by a dispute b/w gov’t and prime.  Indirect appeal means assertion by the sub of prime’s right to appeal or the prosecution of appeal by prime on the sub’s behalf.  Contractual clause b/w prime and sub may not attempt to obligate the CO or the appeals board to decide questions that do not arise b/w gov’t and prime or that are not cognizable under the clause at FAR 52.233-1, Disputes.

1. Sub responsible for payment for any indirect appeal.

E. Subcontractor’s Ability to Recover Under Miller Act - MacEvoy v. US
i. Under Miller Act, person supplying materials to a materialman of gov’t contractor and to whom an unpaid balance is due from the materialman cannot recover on the payment bond executed by a contractor.

ii. Defining Subcontractor: In broad general sense, subcontractor includes anyone who has a contract to furnish labor or material to the prime.  But under more technical meaning, as established by usage in trade, sub is one who performs for and takes from the prime a specific part of the labor or material requirements of the original K, thus excluding ordinary laborers and materialmen.
iii. Miller Act is highly remedial in nature and used to protect those who labor and materials go into public projects.  Miller act contains a limiting provision in section 2(a), which makes clear that the right to bring suit on a payment bond is limited to:

1. those materialmen, laborers & subs who deal directly w/ the prime AND

2. those materialmen, laborers and subs who, lacking express or implied contractual relationship w/ the prime, have direct contractual relationship w/ a sub and who give the statutory notice of their claims to the prime.

iv. Question to Ask: whether materialman to whom the sub-sub sold the goods and who in turn supplied them to the prime, was a subcontractor himself within the meaning of the Miller Act.

1. If he was, then direct contractual relationship enables him to recover on payment bond.  

2. If middleman not a sub, then sub-sub stands in too remote a relationship to secure the benefits of the bond.

F. Wall of Privity – Merritt v. US
i. Khaki case (prime committed fraud against sub & gov’t recovered)

ii. Under Tucker Act, doctrine of Sovereign Immunity reigns b/c no right of action could move forward against US if transaction was b/w private parties and theory of recovery based upon a contract implied in law.

iii. Court: Gov’t had no agreement w/ sub, express or implied, and there was no performance incurred on faith of one.  Moreover, sub hadn’t made expenditures, incurred obligations, rendered service, or furnished material, equipment, or supplies to the prime w/ the knowledge and approval of any gov’t official.

G. Sponsorship as a Way Around Privity (prime’s claim brought in name of sub) - NavCom Defense Electronics, Inc. v. Ball Corp.
i. Case where prime imposed more stringent test standards on sub than criteria to be used by actual gov’t’s test of subcontracted product.  Sub rec’d from prime eq adj for add’l costs incurred in meeting prime’s req, which prime tried to recoup from gov’t claiming ambiguity. Issue: prime-sub dispute to CO or arbitration? 

ii. Rule re: subcontract under CDA and sponsorship of claims: Under CDA, CO has J only over claims by contractors against the gov’t not over claims brought directly by subs.  B/c subs have no standing to enforce claims under CDA, may only assert claim by having prime sponsor and certify its claim.  CO has no J to resolve disputes b/w sub and prime.
iii. Question to ask to determine if CO can hear claim: Who are sub’s claims against – prime or gov’t?  Issue that must be addressed in each sponsorship case is whether the claims allege gov’t liability.
iv. Court: Sub’s claims here don’t challenge gov’t conduct or suggest gov’t was responsible for increased costs – b/c against contractor, CO has no J to resolve dispute under CDA.

v. CO’s Jurisdiction Cannot be Contractually Expanded: Parties cannot by contract expand CO’s J beyond that granted by the CDA.  CO has no J over claims on disputes b/w contractor and sub.  Moreover, the CO decided only whether the gov’t was liable here.  That determination can’t bind the parties on the question of whether prime is liable to sub.
H. Contingent Liability (Way around Severin Doctrine)

i. Prime agrees to sub that he is liable on claim so long as he is able to collect himself from gov’t.  If not, then sub won’t collect b/c can’t sue gov’t, and sponsoring prime won’t be able to collect.

I. Exception to CDA/Privity Doctrine Rule that Sub Can’t Sue Gov’t:

i. US v. Johnson Controls ( when gov’t used a contractor as a mere agent to place contracts for performance, in which case these contracts are then directly b/w the gov’t and performing businesses even though these businesses may get the label of “subcontractor” stuck to them.

J. ABC Clause Rule

i. Gov’t clause placed in its K’s w/ prime and agreements b/w prime and subs, that unequivocally states that no contractual relationship shall exist b/w gov’t (“A”), subs (“B”), but only b/w each of them and the prime (“B” – hence, ABC clause).  This is an important factor suggesting no direct relationship exists b/w gov’t and sub.

ii. Effect of Gov’t Waiver of Liability to Prime on Sub: Where gov’t waives any claim for liability to prime, then even if sub is wronged by gov’t directly, no money to be had.   Must have liability link.

K. Choice of Law in Gov’t Contracts - Woodward Governor Co. v. Curtiss-Wright Flight Systems
i. Fighter plan door test stand case (Breach suit filed in fed ct alleged fed question (defense procurement)).

ii. Federal Common Law Threshold: Case must implicate “uniquely federal interests” for federal common law to apply.  Such interests arise in such areas as: (1) the obligations to and rights of the US under its contracts; (2) the liability of federal officers for official acts; and (3) civil liabilities arising out of federal procurement contracts relating to national defense.  
1. Even when “uniquely federal interests” are implicated, federal common law applies only where there is a “significant conflict b/w some federal policy or interest and the use of state law.” 

2. Rule where federal common law is especially not applicable: 
a. litigation is among private parties and no substantial rights 
b. duties of the US hinge on its outcome, application of fed common law is particularly inappropriate.  
3. Conflict b/w federal interest and common law:

a. If federal and state law is not substantially different, then preference for state court as no conflict in providing restitution or equitable remedy exists.  Generalized pleas for uniformity do not sufficiently allege an actual conflict b/w state law and federal interest.
iii. Court: Federal common law does not apply in this breach of contract suit – no fed SMJ.  Door here was too far removed to be of uniquely federal concern. US had no immediate interest in dispute and there is no allegation that the US could incur liability.

iv. How Works in Practice: At first tier level and below, not uncommon for K to say a particular state’s law will govern relationship b/w prime and sub – would ask that forum to apply federal law where applicable (b/c centers on premise that case precedents have developed around fed provisions), and otherwise assert that state’s law.  Payment terms and propriety of payments likely state law.  B/w prime & sub, can always argue in state ct – if diversity, can get into fed ct.  Prime typically will want fed law to govern b/c it is he who will have to answer to the gov’t in the end.
1. Where Int’l Subcontractor: Federal law governs.
XVIII. Public Policy – Labor Standards

A. Government Goals generally: Labor standards & Buy American policies

B. Issues of concern for Policy implementation:

i. undermines the gov’t’s primary goal of efficient procurement 

ii. policy goals pose challenges in terms of effective implementation through the normal mechanisms of the procurement system.

C. Labor Standards – implemented by the Labor Dept, not K’ing agencies:

i. Davis-Bacon Act (FAR Subpart 22.4; DFARS subpart 222.4)

ii. Contract Work Hours and Safety Standards Act (CWHSSA) (FAR Subpart 22.3; FAR 22.403-3; DFARS Subpart 222.3)

iii. Copeland (Anti-Kickback) Act (29 CFR Part 3; FAR 22.403-2)

iv. McNamara-O’Hara Service Contract Act of 1965 (SCA) (29 CFR Part 4; FAR Subpart 22.10; DFARS Subpart 222.10)

v. Walsh-Healey Public Contracts Act of 1936 (WHA) (41 CFR Parts 50-201 to 50-210; FAR Subpart 22.6; DFARS Subpart 222.6) 

D. Davis-Bacon applies to repairs but not to maintenance.

i. Test for Distinguishing Maintenance (Service Contract Act work) v. Repair (Davis-Bacon Act work):

1. If service order requires 32 or more work hours, the work is ‘repair.’  Otherwise, consider the work ‘maintenance.’

2. For painting, work is subject to the DBA if the service order requires painting of 200 sq. ft. or more, regardless of work hours.

XIX. Public Policy - Buy American Act

A. Policy Language: Unless dept head determines the requirement to be inconsistent with the public interest or the cost to be unreasonable, only such articles, materials, or supplies as have been manufactured in the US from articles, materials, or supplies mined, produced or manufactured as the case may be, in the US shall be acquired for public use.  

i. Same restrictions apply to construction contracts w/ respect to articles, materials, or supplies used in the project.

ii. Not applicable to supplies, materials, or articles purchased for use outside the US.

B. What constitutes Foreign Products: Materials are to be considered of foreign origin if the cost of the foreign products used constitutes 50% or more of all the products used in such materials or supplies.

C. Applying the 50% Rule: cost of the components of the construction material that controls and not the final completed cost of such construction material that must be considered in applying the rule.

i. Total cost of end product – what it would sell for minus profit – is irrelevant since it includes noncomponent costs.

ii. Labor and other overhead costs and packaging, testing and evaluation costs incurred in manufacturing the end product are not included as part of the total costs of all the components used to make the end product but are included in determining what the component itself cost.

D. Rule re: Domestic Assembly: if an end product is assembled outside US from domestic components, it is not a domestic product even though substantially all of the costs of the product are incurred domestically.

E. Act N/A Where Supplies or Materially Generally Not Available - FAR 25.108: Act prohibitions do not apply in those situations where the supplies or materials are not mined, produced or manufactured in the US in sufficient and reasonably available commercial quantities of a satisfactory quality.

F. Certain Foreign Countries’ Goods Exempt - FAR 25.103

G. What Constitutes “Unreasonable Price” Under BAA: For domestic end product - when lowest acceptable bid or offer exceeds the lowest acceptable foreign bid or offer, inclusive of duty, by more than 6% if the domestic bid or offer is from a large business concern that is not a labor surplus concern or by more than 12% if the bid or offer is from either a small business concern or a labor surplus concern.

XX. Public Policy - Small Business Programs and Affirmative Action Issues

A. Forms of Preferences:

i. Small Business Set Aside Program – Limiting competition to the exclusive participation of small businesses 

ii. 8(a) Business Development Program – Limiting competition to he exclusive participation of certain minority owned and economically disadvantaged businesses 

B. Small Business Set-Aside Program

i. Policy: Interest of maintaining or mobilizing the nation’s full productive capacity for war or national defense programs, or assuring that a fair proportion of gov’t Ks in each industry category is placed w/ small bus. concerns.

ii. FAR requires all procurements under Simplified Acquisition Threshold (used to be 100K) be set aside for small business concerns unless CO determines that he will not receive offers from two or more responsible small business concerns offering competitive terms.

iii. RULE OF TWO: Acquisitions over the Threshold are to be set aside for exclusive small business concern participation if the CO has a reasonable expectation that: 

1. Offers will be obtained from at least two responsible small business concerns offering the products of small business concerns AND

2. Award will be made at fair market prices (CO retains broad discretion to determine what constitutes a fair market price).

iv. Small business fair market prices can be considerably higher than what a large business would charge the gov’t for a similar product or service and still be considered ‘reasonable.’  Essentially, CO may pay a premium price.

v. Dispute Resolution Process: If dispute exists and agencies don’t agree, then SBA administrator appeals to secretary of agency.

C. Standard Industrial Classification (SIC) – classifies companies within industry categories – single company can operate under various codes – possible to be eligible for some federal acquisitions and ineligible for others.  

i. Factors considered: stock ownership, common management, common facilities, key employees and contractual relationships in making a determination as to the affiliation b/w two businesses.

ii. Should two businesses be affiliated, they must count either the total number of employees of both or the total annual receipts to determine their eligibility as a small business concern.

D. Minority Small Business Program

i. Policy of assisting socially and economically disadvantaged persons by providing them the maximum practicable opportunity to participate in gov’t contracts.

ii. Definition of disadvantaged focuses on race, ethnic, gender status of individuals.

iii. Economically disadvantaged: individual must first be considered “socially disadvantaged” and then have a net worth at time of qualification of less than 250K (excluding primary personal residence).

E. 8(a) Business Development Program
i. Strict regulatory requirements: 

1. Concern must be small business and unconditionally owned (51%) by one or more qualified socially and economically disadvantaged individuals.  

2. Cannot be controlled by non-qualified companies and must have a detailed business plan and have a potential for success in order to be admitted to the program

ii. Selected K’s run through SBA who awards subcontract to small businesses on either a sole source or limited competition basis where more than one such qualified firm is able to compete and provide the required products or perform the necessary services.  

iii. 8(a) Program Validity - Ray Baillie Trash Hauling, Inc. v. Kleppe
1. Under 8(a), Competitive Bidding Not Required: 8(a) of the Small Business Act constitutes specific statutory authority to dispense w/ competition.  15 USC 637(a).  May let subcontracts by negotiation or by any other method.

2. Court: 8(a) program is valid b/c SBA has broad discretionary powers under 15 USC § 637, including subsection (a)(2), which through program, empowers SBA to arrange for performance of prime K’s by negotiating or otherwise letting subcontracts.

3. Policy Rationale: Competition is impractical since based on premise that eligible firms are unable to compete effectively in the market and therefore cannot secure gov’t procurement contracts awarded through competitive bidding.  Private negotiation is the best means of accomplishing this goal.  

iv. Effect of Graduating from 8(a) Program - San Antonio General Maintenance v. Abnor
1. Agencies have discretion in determining whether to proceed by way of an SDB set-aside or through 8(a) program, rather than set-aside procedure.  Regulations stress that 8(a) rather than set-aside is the preferred path. 48 CFR 219.201(a).

2. Max 8(a) program term – 9 yrs.  13 CFR 124.2.

v. POTENTIAL FOR SUCCESS: Requirement for possessing “potential for success” is intended to ensure that only truly capable firms receive benefits from the 8(a) program.  Currently, a firm must be in business in its primary industry classification for at least 2 full yrs immediately prior to the date of its 8(a) application unless waiver is obtained.  13 CFR 134.107.  

vi. FAIR MARKET PRICE: In estimating, CO is to use cost or price analysis and consider commercial prices for similar products and services, available in-house cost estimates, data obtained from the SBA or the proposed contractor, or data obtained from other gov’t agencies.  CO is granted broad discretionary authority in making the determination of what is a fair market price and such decisions can be successfully challenged only if proven to be arbitrary and capricious.

F. Int’l Contracting and Buy American Act - John Grimberg Co v. US
i. Sole backup subcontractor was Canadian case, where Navy said violated BAA.  Faced w/ construction deadlines, chose a domestic sub and incurred add’l costs and pursuant to CDA, submitted eq adj claim.  At issue - criteria for determining unreasonable price differentials under BAA.

ii. Governing BAA Rule – requires that only domestic materials be used for public works contracts unless the agency head determines that such use is inconsistent w/ the public interest or the cost is unreasonable. 41 USC § 10d.

iii. BAA Provides Agency Head Deference: § 5 (that says that if greater differential than 6% as provided in the order is not unreasonable, order is not binding) does not dictate greater price differentials but rather represents an available option.  If the agency head chooses not to exercise that option, the price differentials of § 2 (sum determined by computing 6% of bid or offered price of materials of foreign origin) become mandatory for determining what is unreasonable under the BAA.

1. In evaluating unreasonableness under the BAA, the formulas of § 2 become mandatory unless the agency head determines that a greater price differential should be applied. Where agency head has not established an alternative differential should be applied, apply statutorial prescribed formula.
iv. Post-Ward Situations, Inquiry Continues: If all existing BAA criteria are met, the decision to grant a change is discretionary.  Brady case held that BAA does not preclude post-award waivers and that add’l factors may be considered in determining whether or not to grant an equitable adjustment.
v. Basis for Granting BAA Waiver: When there is no resulting expense to the gov’t and where to grant such an exception serves to increase the public’s perception of its gov’t as one which deals fairly w/ contractors.

XXI. Suspension & Debarment

A. Summary: Mechanism by which the gov’t formally decides not to do business w/ particular contractors for a period of time.  Typically arises out of (1) ethical issues or (2) issues demonstrating contractor irresponsibility that may not involve a primarily ethical dimension.  Debarment does have the effect of imposing a public status on the contractor so that it kicks in some of the legal constraints that apply to normative judgments.

B. Fraud as a Basis for Suspension – FAR Part 9.4:

i. Gov’t may immediately suspend the contractor to await the results of an ongoing fraud investigation.

ii. Can occur on limited evidence such as the mere indictment (w/o adjudication) on the criminal fraud charges.

iii. Gov’t may or may not give advance notice of a proposed suspension and there may or may not be a hearing at which contractor can oppose the suspension.

iv. No hard and fast rules about duration, suspension usually lasts for only a matter of weeks or months.

C. Indictment Usually Followed by Suspension – FAR 9.407-2(a)
D. Debarment

i. Typically arises after a guilty plea of felony fraud charges, where gov’t follows up criminal conviction by initiating a debarment proceeding – seeks to preclude contractor from receiving new contract awards for a specified time.

ii. Typical Duration – Not more than 3 yrs.  48 CFR 9.406-4.

iii. Proceeding: Gov’t puts forth its basis for debarment and contractor may both counter that basis and offer mitigating factors.

iv. Debarment as Double Jeopardy - U.S. v. Hatfield
1. Debarment is civil and remedial, not criminal, and thus does not implicate the double jeopardy clause of 5th amendment.  Remedial purpose is linked to specific conduct that relates to the protection of gov’t from fraud, neglect, nonperformance or other conduct lacking integrity, w/ focus on “present responsibility” of the contractor.  Gov’t does not seek the return of funds but seeks to protect the quality of acquisition programs.

2. Debarment is action taken against contractor to exclude it from gov’t contracting for specified period.  48 CFR 9.403.

3. Proper Inquiry for Determining Punishment Reasonability: whether the debarment is in effect so unreasonable and excessive that court must from the ‘clearest proof’ conclude that proceeding is not civil but criminal in nature.

4. Informal as Practicable: Agency proceeding; consistent w/ principles of fundamental fairness.  48 CFR 9.406-3(b)(1).

5. Burden of Proof: Preponderance of evidence.  48 CFR 9.406-3(b)(1), (d)(3).  

v. Factors in Determining Disbarment by Measuring “Present Responsibility” as provided for under the FAR:

1. What self-policing & internal control mechanisms were put in place by the contractor prior to the gov’t investigation

2. Whether contractor itself alerted gov’t agency to cited conduct

3. The degree of cooperation b/w the gov’t and the contractor

4. Any restitution agreements

5. Whether appropriate disciplinary actions were taken with respect to wrongdoers

6. Implementation of remedial steps

7. Overhaul of review and control procedures and ethics training programs

8. Whether the contractor has had time to eliminate the circumstances that led to cause for debarment

9. Whether the contractor acknowledges the severity of the misconduct.

vi. Sameena v. Air Force
1. Opportunity to Challenge Debarment - 48 CFR 9.406-3(b)(2): “If it is found that the contractor’s submission in opposition raises a genuine dispute over facts material to the proposed debarment, agencies shall also (i) afford the contractor an opportunity to appear w/ counsel, submit documentary evidence, and confront any person the agency presents.”  In event of a genuine factual dispute, FAR clearly establishes that a contractor facing debarment is entitled to an evidentiary hearing.

XXII. Contract Termination - Generally

A. Three types of termination:

i. Termination for Default

ii. Termination for Convenience

iii. Termination for Breach

XXIII. Termination for Default

A. Decision (official judgment by the sovereign) of unexcused nonfeasance or misfeasance.

B. Stamps contractor w/ civil judgment against it that it is guilty in its relations w/ state of an unexcused failure to perform the duty to its country that it solemnly, voluntarily, and formally undertook.

C. Gov’t has ability to impose penalties:

i. Ordinary measure of damages

ii. Excess costs of reprocurement

iii. Negative entry on contractor’s record that could factor into either difficulty in obtaining future contract awards, or even into a formal suspension or debarment.

D. Contesting termination for default

i. Done to defend its standing in its economic community as it is viewed by the gov’t, the public, its peer businesses, and its own stockholders and employees.

E. Bases and Defenses for Termination for Default Under Defaults Clause:

i. Type I - Failure to deliver or perform (DCX case)

1. Fault of lateness & fault of flawed performance (typically raises “time is of the essence” issue).

ii. Type II - Failure to make progress so as to endanger performance. (A-12 & Lisbon cases)

1. Requires cure notice by virtue of default clause.  Failure to issue notice undermines clause and renders it invalid.

2. Need not show impossibility, just reasonable belief that the contractor cannot perform entire K within remaining time.

3. Contractor counterargument: If trying hard to perform, can argue that the gov’t is simply nervous, and should just terminate for convenience and go hire someone else.  But by terminating for default, gov’t penalizes contractors in advance of their actually failing to perform.  So, the contractor can hope to enlist the tribunal’s sympathies by showing that it was trying hard with a likelihood of fulfilling its obligations.

iii. Type III – Failure to perform other provisions of the contract

1. “Other provision” must be material or significant requirement.

2. Requires cure notice by virtue of default clause.  Failure to issue notice undermines clause and renders it invalid.

iv. Common law right to terminate upon actual or anticipatory repudiation by other party (though not mentioned in K explicitly). 

F. Default Clause – p 518-19.

G. Show Cause Letters – Commonly issued by gov’t to ID any excusable reasons as to why contractor has not delivered or performed, and to protect gov’t b/c if there’s excusable cause of delay, then termin. could be breach.
H. Substantial Compliance Doctrine - Radiation Technology v. US
i. After defective products delivered & gov’t termination rel. to specs, P wanted opportunity to repair.  Gov’t claimed that under (a)(i) of Default Clause can terminate b/c goods delivered not in conformance (also in accord w/ UCC).  Contractor argued that since physical delivery was timely, it is entitled to he 10-day extension available under subparagraph (a)(ii).

ii. ‘Delivery’ defined: equivalent of shipment which is in substantial compliance w/ contract specs.

iii. RULE: Contractor is entitled to a reasonable period in which to cure a nonconformity provided that the supplies shipped are in substantial conformity w/ contract specs.  Absent a shipment meeting the standard of substantial compliance, the fact that shipment was timely cannot operate to grant a contractor an automatic 10-day extension.
iv. PROPER METHOD OF INQUIRY:

1. Contractor must first demonstrate that he had reasonable grounds to believe that his delivery would conform to contract requirements.  Shipment alone is not adequate badge of proof.  

2. Right to cure assumes that the defects complained of are minor in nature and extent and are susceptible to correction within a reasonable time.  Where extensive repair or readjustment is necessary in order to produce a fully operable product, substantial performance cannot be found and summary termination would be warranted.  
a. Other considerations: Usability of the times; Nature of the product involved (i.e., whether it involves complex precision instruments as opposed to a routine production item); Urgency of gov’t’s demand.

b. Even where time is of the essence, i.e., where performance must occur by a given date, this factor does not demand that performance be measured in terms of strict conformity.  It does require that performance be timely, but assuming this, there would thereafter remain for inquiry the question as to whether performance was substantial in other respects.
I. Excusable Delays in Performance - DeVito v. US
i. Challenged termination for failure to timely deliver supplies on basis that termination occurred after excusable causes of delay and gov’t had waived established delivery schedule.

ii. Inferred Waiver of Rt to Terminate: Where gov’t elects to permit delinquent contractor to continue performance past due date, it surrenders its alternative and inconsistent right under default clause to terminate, assuming contractor has not abandoned performance & reasonable time has expired for a termination notice to be given.

1. Election is sometimes express, but more often inferred from conduct of non-defaulting party.  

2. Elements of Election by Non-defaulting party to Waive Default in Delivery under Contract:

a. Failure to terminate within a reasonable time after the default under circumstances indicating forbearance AND

b. Reliance by contractor on the failure to terminate and continued performance by him under the contract, w/ gov’t knowledge and implied or express consent.

3. Determining Reasonable Time: Requires fact-specific inquiry.  ASPR 8-602.3(c) requires CO to issue termination notice ‘at once.’  The period for termination after default will naturally be greater where the contractor abandons performance or where his situation is such as to render performance impossible or unlikely, than where he continues performance in reliance on the lack of termination and proceeds to incur obligations in efforts to perform, particularly where he has no reason to know that a decision to terminate has already been made but not yet communicated to him.

iii. Time is of the Essence Claim:  Time is of the essence in any contract containing fixed dates for performance.  When due date has passed and K has not been terminated for default within reasonable time, can be reasonably inferred that time is no longer of the essence so long as the constructive election not to terminate continues and the contractor proceeds w/ performance.

1. To Reinstate Time is of the Essence: Gov’t must issue a notice under the Default clause setting a reasonable but specific time for performance on pain of default termination.  The election to waive performance remains in force until the time specified in the notice, and thereupon time is reinstated as being of the essence.  The notice must set a new time for performance that is both reasonable and specific from the standpoint of the performance capabilities of the contractor at the time the notice is given.

iv. Alleged causes of delay in this case: nationwide steel strike, extensive changes to K drawings and specs, inability to finalize production plans and tolerances claimed to be due to gov’t indecision, fire which destroyed most of production space, and closing of key sub’s shop at critical point in production.
J. Policy Rationale for Authorized Delays: Gov’t habitually lenient in granting reasonable extensions of time for K performance, b/c more interested in production than litigation.

K. Defense Priority Alloc. System as Cause of Delay - DCX v. Perry
i. DPAS-required postponement of K alleged to be basis of delay, for which contractor wanted excusal b/c “act of gov’t.”  

ii. Although DPAS may give rise to an excusable delay under the Default Clause’s “acts of government” provision, delay will not be excused - and termination for default may be warranted - where the contractor does not take appropriate steps to protect against the possibility of delay (such as hiring a back-up sub or gaining a firm commitment as to a due date from a sub as case was here).  Where such is the case, failure to perform is attributable to contractor’s own negligence and default termination possible.
iii. DPAS Requirement - 15 CFR 700.14(a) – although the operation of DPAS may give rise to excusable delay in appropriate cases, DPAS regulations require performance of a lower priority contract to be deferred only if “required delivery dates [for the higher rated contract] cannot otherwise be met.

iv. Excusable Delays:  Generally, those which contractor can prove were unforeseeable, beyond its control, and not the result of the contractor’s own acts or omissions, e.g., labor strikes, weather, and certain subcontractor delays.  Others include: those caused by acts or omissions of gov’t itself (agency’s failure to make timely payments); failure either to accept or to reject goods within a reasonable period; defects in specs or drawings; delayed award of K that deprives awardee of sufficient start-up- time; ordered or constructive suspensions of work; or constructive changes to the scope of K itself.

1. Under 48 CFR 49.402-3(f), CO must only consider listed factors before exercising discretion to terminate, but they are not prerequisites for a valid termination.

L. CO Discretion & Factors in Determining Termination for Default - Darwin Construction Co. v. US
i. Construction site access case – gov’t denied add’l 14-day period that contractor said was all that was needed to complete work.  Alleged arbitrary and capricious termination for default decision.

ii. Schlesinger Rule: Default article of contract does not require the gov’t to terminate on a finding of default, but merely gives the procuring agency the discretion to do so, and that discretion must be exercised reasonably.

1. That case held that contractor’s status of technical default served only as a useful pretext for taking the action found necessary on other grounds unrelated to the P’s performance or to the property of the extension of the time.  

iii. Converting Default into Convenience: If determined that a default decision represented an abuse of discretion, contractual remedy would be to convert termination into one for gov’t’s convenience.
iv. Contractor’s Burden of Proof: Aggrieved contractor does not need to add an add’l layer of proof by demonstrating that the decision was also made in bad faith.  It only must show that default decision was arbitrary and capricious, or that it represents an abuse of CO’s discretion.

v. Factors to be Considered in Terminating for Default – FAR 49.402-3(f) (not req’d to examine each one, but must be considered in one way or another as part of discretionary decision): 

1. Terms of the contract and applicable laws and regulations. 

2. Specific failure of contractor and excuses for the failure. 

3. Availability of the supplies or services from other sources. 

4. Urgency of the need for the supplies or services and the period of time required to obtain them from other sources, as compared with the time delivery could be obtained from the delinquent contractor. 

5. Degree of essentiality of the contractor in gov’t acquisition program and the effect of a termination for default upon the contractor's capability as a supplier under other contracts. 

6. The effect of a termination for default on the ability of the contractor to liquidate guaranteed loans, progress payments, or advance payments. 

7. Any other pertinent facts and circumstances.

M. Bases & Defenses / Extent of CO’s Termination Discretion – A-12 Case (McDonnell Douglas v. US)

i. So long as a termination for default is predicated on contract-related issues, it falls within the gov’t’s discretion.  Gov’t may not use default as a pretext for terminating K for reasons unrelated to performance.
1. Concerns about contract specs, contract schedule and price are fundamental elements of contract performance.

ii. Schlesinger rule and its progeny bars only a termination for default in which there is no considered nexus b/w the default termination and the contractor’s performance under the contract – if no such nexus exists (as was true in Darwin, Schlesinger, and Johnson), court may set aside termination determination as arbitrary and capricious, and abuse of CO’s discretion. 
iii. FOUR FACTORS FOR CO’s FIDELITY: Factors to be used in determining if conduct by gov’t official is arbitrary and capricious:

1. Evidence of subjective bad faith on the part of the gov’t official.

2. Whether there is a reasonable, contract-related basis for the official’s decision

3. The amount of discretion given to the official

4. Whether the official violated an applicable statute or regulation.

iv. Failure to meet contract specifications and inability to meet the contract delivery schedule are of course relevant considerations to whether a contractor is in default.
N. Schlesinger, Johnson, Darwin Progeny Rule: Establishes as a standard that the decision to terminate for default need only have a ‘nexus to’ or be ‘predicated on’ contract-related issues for validity, as contrasted w/ being ‘pretextual’ or ‘wholly unrelated’ to the contract.

O. Recovery of Excess Procurement Costs – Appeal of Fancy Industries
i. Paragraph (b) of Default Clause: Where gov’t terminates K in whole or in part, it may acquire, under the terms and in the manner the CO considers appropriate, supplies or services similar to those terminated, and Contractor will be liable for excess costs.  This does not excuse contractor from completing work not terminated.

ii. Gov’t Prerequisites for Recovering Excess Reprocurement Costs:

1. Must show that reprocured product or service is similar to that which was terminated.

2. Must show that the excess costs were in fact paid.

3. Must show that the gov’t acted reasonably to mitigate excess costs.

iii. Issues Whose Presence May Require CO to Engage in Oral Price Discussions as part of Reprocurement:

1. Large increase in the reprocurement price over defaulted contract price.

2. Lack of competition in the reporcurement.

3. Lack of cost or price analysis confirming reasonableness of the reprocurement price.

iv. Obligation to Exercise Reasonability & Prudence in Reprocurement Effort: Under default clause, CO is not obligated to reprocure in the manner most advantageous to terminated contractor, or to do everything that might result in a lower price.  CO is only required to act within the broad limits of reasonableness and prudence.
XXIV. Termination for Convenience

A. Process begins when CO delivers to contractor a notice of termination specifying extent of termination and effective date.

i. No 10-day ‘show cause’ period and no req’d explanation of ‘why.’

B. Key Clause Provisions

i. (a) – Only condition for exercising right to terminate for convenience is whether termination is “in the gov’t’s interest.”

ii. (b)(1) – Contractor must stop work upon notice of termination.

iii. (b)(2)-(5) – Obligations Relating to Subcontracts:

1. Must plan no further subcontracts or orders, must wind up all business w/ subs, including terminating the subcontract, assigning the government all the rights the contractor has under the subcontracts, and settling any issues that may arise from terminating the subcontract.

iv. (e) – Authorizes submission of contractor’s termination settlement proposal:

1. CO prescribes form and certification.  Calls for submission to be made “promptly” and no later than one year from effective date.  CO can grant extension.  If not rec’d in time and no justification for the late submission, then CO can determine the amt based on info available.

v. (f) – Terms under which contractor and CO may agree on termination settlement:

1. May include a reasonable allowance for profit on work done.  

2. Price cannot exceed total K price as reduced by amt of payments already made, and cost of work not terminated.

a. Termination settlement costs are excluded from the calculation which would exceed the capped K amt.  Provided that initial amt determined for work completed and reasonable profit do not exceed the firm fixed-price K amt, full payment could be made for termination settlement costs, even if they do exceed contracted amt.  Rationale – termination settlement costs are not anticipated in original negotiations.

vi. (g) – Factors for Unilateral Determination of Settlement: 

1. K price for completed supplies or services accepted by the gov’t for which it had not previously paid

2. Total of costs incurred in performance of work terminated, cost of storage, transportation, and other costs incurred for preservation and protection of terminated inventory, any initial costs and preparatory expense that may be allocable (excluding costs attributable to supplies or services payable under those already completed)

3. Cost of settling and paying termination settlement proposals under terminated subcontracts as related to the termination of the prime contract

a. Generally encompasses all costs reasonably arising directly under the government’s need to terminate.

4. Fair and reasonable profit in accordance w/ FAR 49.202 (provided that the contractor would not have likely incurred a loss) - Reasonable profit is generally 10%.

5. Reasonable cost of the settlement for the work terminated.

vii. (g)(2)(iii) – CO is precluded from permitting a profit if contractor would have sustained a loss on the K as a whole had it been carried out to completion.  If no profit would have been earned, CO must reduce settlement amt to reflect the indicated rate of loss.

viii. Other important provisions:

1. Where partial termination, contractor is entitled to propose equitable adjustments.  Determinations as to what contractor gets, however, is subject to the disputes clause.

2. Contractor obligated to retain all records for 3 yrs after termination. 

C. What Constitutes a Claim - Ellet Construction Co. v. US
i. Requirements a Non-routine Submission Must Meet to be a Claim:

1. written demand or assertion

2. seeking as a matter of right

3. a payment of money in a sum certain

ii. To meet definition of claim, a routine request for payment must be in dispute when submitted.  Not every non-routine claim is a CDA claim, it must be submitted to the CO for a decision.

iii. Requests for Equitable Adjustments and settlement proposals submitted upon a termination for convenience are considered non-routine.  Not all claims made at the time of termination are to be subsumed into the termination settlement proposal.  A contractor’s mere willingness to meet with the gov’t to discuss a settlement proposal upon the occurrence of an impasse in negotiations does not make such a request for a decision no longer a claim.  Once considered a claim, COFC has jurisdiction and the issue is eligible for judicial resolution.
D. Defense Against Termination for Convenience – Krygoski Construction Co. v. US
i. Asbestos tile removal case.

ii. Varying Standards for Overcoming Termination for Convenience:

1. Kalvar: Will only be overcome if contractor can prove that CO acted in bad faith or abused discretion – assumes that public official acts conscientiously in discharge of duties.

2. Torncello: Says that termination for convenience can only be invoked where change in circumstances b/w time of award of K and time of termination justified the action.  Standard applies only where gov’t enters into K w/ no intention of fulfilling its promise.

a. Broadened rule even further than mere bad faith.

3. Krygoski: Termination for convenience is justified where the contract as modified materially departs from the scope of the original procurement and CO terminates K for convenience in order to re-compete the K in accordance w/ CICA’s competition requirement.  Usually seeks to see if the change causing termination decision amounts to a cardinal change (modification outside scope of original competed K – if change were to be w/in scope of K, possible to argue that contractor would be obliged to carry out task w/o increasing K price).

XXV. Contract Cancellation

A. K&R Engineering Co. v. US
i. Conflict of Interest Statute – 18 USC 208(a) – Violated when gov’t officer or employee participates personally and substantially in some capacity as gov’t employee (e.g., deciding, investigating, or rendering advice related to the issue) in a contract, claim or controversy in which, to his knowledge, he has a financial interest.

ii. Where a K is cancelled based on violation of a conflict of interest statute, the contracting party is barred from enforcing the K and consequently, from collecting any damages resulting from its cancellation, nor may it recover quantum meruit for tangible benefits conferred on the gov’t.  In addition, the gov’t is entitled to recover money paid to the contractor under the tainted K where the K is determined to have been illegal.  
1. Policy Rationale: Protective purpose of conflict of interest statute can only be served by the gov’t’s ability to disaffirm any K tainted by a gov’t agent’s conflict of interest.  Also may not receive payment for benefits furnished as all were done w/o authority and as means to circumvent the law and wrongfully obtain gov’t business.

XXVI. Civil False Claims Act (31 USC 3729)

A. Elements of a False Claim:

i. A claim (mere bids or proposals to contract are not “claims”)

ii. That is false and fraudulent AND

iii. A level of intent

1. Standard: Statute employs term “knowingly,” though courts have held “recklessness” is sufficient, so that an official who takes a “head in the sand” attitude when submitting a false claim is liable.
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