RICE FOR DUMMIES

CHAPTER 1:
THE STRUCTURE OF THE TRIAL AND THE PRESENTATION OF EVIDENCE

I.
The Structure of the Trial 

A.
Four parts: P’s case in chief, D’s case in defense; P’s rebuttal; D’s rejoinder.

1.
Plaintiff’s case in chief--Burdens: pleading; going forward with evidence; persuasion.  Standard for going forward with evidence: Must make Prima facie case: sufficient evidence for which a reasonable jury could find that you have proven elements.  P goes first because he is looking to change the status quo.

2.
Defendant’s case-in-chief - D presents evidence to disprove P’s case; burden of persuasion on affirmative defenses same as burden P had in case in chief.  Attack credibility of P’s witnesses; defendant can offer evidence to disprove the facts the plaintiff’s witnesses have attempted to establish; does not even have to take place, defense does noat have to present a case, even if defendant’s motion for directed verdict fails

3.
Rebuttal--Response to D attempts to disprove plaintiffs’ case.  Respond to D’s affirmative defenses.  Shore up credibility of P’s witnesses.  Same goals in rebuttal that D had in defense; clarifying things that were challenged in CE

4.
Rejoinder-- Shore up affirmative defense.  Shore up credibility of D’s witnesses.  Attack P’s rebuttal witnesses; no new issues can be brought up as the stages of the trial narrow.  Most trials end after the 4th part.

B.
RULE 611.  Mode and Order of Interrogation and Presentation

1.
Control by Court.  The court shall exercise reasonable control over the mode and order of interrogation of witnesses and presenting evidence so as to (1) make the interrogation and presentation effective for the ascertainment of the truth, (2) avoid needless consumption of time, and (3) protect witnesses from harassment or undue embarrassment.

2.
codifies the courts’ common-law power and responsibility to regulate the order of presenting evidence; has not codified the structure itself; judges can re-order the four parts of the trial

3.
standard of review to overturn the trial court’s discretion under FRE 611 is clear abuse of discretion that seriously damaged the party’s right to a fair trial
4.
presiding judge may propound questions to clarify at any time; this is common law and FRE 614

C.
Presentation of Testimony

1.
Direct examination: Proponent elicits firsthand information from witness about the claims or defenses that have been raised in the COA and the credibility of any witness that has testified.  Based on personal knowledge that the witness possesses.  Must be relevant.

2.
Cross examination: usually limited to scope of issues the proponent raised directly or by implication during DE.  If any issues are raised by implication, D can explore.  Some jurisdictions allow wide open CE, but rare.  If can’t get W to testify on certain issues, bring W as own witness in own case.  Beyond the scope of DE (FRE 611(b)): bullshit objection.  Credibility always an issue witness opens up.  

a)
If questions outside of the scope of DE are allowed, it is likely that the judge will treat them as though it is DE - no leading questions

3.
Redirect:  Designed to explore issues brought up on CE.  Not an opportunity to go over case again.

4.
Recross: Explore issues brought up on redirect.

5.
Note that the presiding judge can put forward questions to clarify preceding testimony or to elicit new information at any time during the parties’ examination of a witness (under both common law and FRE 614)

II.
Rule Applicable to the Elicitation of Testimony

A.
Competency of Witnesses

1.
Common law used to rule out certain people or people in certain situations from testifying; those testimonial disqualifications have mostly been eliminated - idea is that those factors can be brought to the jurors’ attention during CE, and allow the jurors to make their own assessment of the proper weight they should give the testimony; modern approach is a presumption that every person is competent to be a witness (codified in FRE 601).  Now use them as bases for impeachment.

2.
RULE 601.  General Rule of Competency.  Every person is competent to be a witness except as otherwise provided in these rules.  However, in civil actions and proceedings, with respect to an element of a claim or defense as to which State law supplies the rule of decision, the competency of a witness shall be determined in accordance with State law.

a)
Dead Man’s Statutes: common law doctrine disqualifying parties and nterested witnesses from testifying to statements by deceased parties.  Most states have gotten rid of them or have limited the application of the rule.

b)
U.S. v. Lightly (4th Cir 1982): a witness is competent unless shown not to have “personal knowledge of the matter about which he is to testify [required by rule 602], that he does not have the capacity to recall, or that he does not understand the duty to testify truthfully [does not understand the duty created by the oath that he must take pursuant to Rule 603]

3.
RULE 605.  Competency of Judge as Witness.  The judge presiding at trial may not testify as a witness.  No objection need be made to preserve the point.  This and FRE 606 are the only explicit grounds of incompetency included in the FRE.

4.
RULE 606.  Competency of Juror as Witness.  

a)
At the trial.  A member of the jury may not testify as a witness before that jury in the trial of the case in which he is sitting as a juror.  If he is called so to testify, the opposing party shall be afforded an opportunity to object out of the presence of the jury.  

b)
Inquiry into validity of verdict or indictment.  Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as to any matter or statement occurring during the course of the jury’s deliberations or to the effect of anything upon his or any other juror’s mind or emotions as influencing him to assent to or dissent from the verdict or indictment or concerning his mental processes in connection therewith, except that a juror may testify on the question whether any outside influence was improperly brought to bear upon any juror.  Nor may the juror’s affidavit or evidence of any statement by the juror concerning a matter about which the juror would be preventd from testifying be received for these purposes.

B.
Personal Knowledge

1.
RULE 602.  Lack of Personal Knowledge.  A witness may not testify to a matter unless evidence is introduced sufficient to support a finding that the witness has personal knowledge of the matter [qualifying a witness].  Evidence to prove personal knowledge may, but not need, consist of the witness’ own testimony.  This rule is subject to the provisions of Rule 703, relating to opinion testimony by expert witnesses.

2.
All W must have personal knowledge except: expert testimony (703) and admissions (602) - a statement by party against whom you are using it.  Rationale for admissions: you talk at your own risk (801(d)(2)).  These exceptions should be, but are not, mentioned in Rule 602.  This is b/c only if the W has personal knowledge can the opposing party test the reliability of the information elicited by the proponent on DE.

3.
common law required that the witness have personal knowledge of the facts they describe

C.
Focused Questions Calling for Specific Answers

1.
Specific question and answer format.  Witnesses should not be able to give narrative answers.  Rationale-there is pretrial discovery of what experts are going to say.  Opponent has full opportunity to see what he is going to say. 

a)
Courts at CL generally required that questions eliciting testimony be focused, in that they call for specific and limited answers - this was to avoid hearsay & irrelevant or inflammatory details  

(1)
FRE 611(a) encouraged the relaxation of this requirement 

b)
Limiting instructions for the jury-put in place to remedy the fiction of “disregarding” irrelevant or inflammatory testimony they have already heard.

c)
It is the parties’ responsibility to enforce these rules by objecting to questions that call for inadmissible testimony

D.
Leading questions.  FRE 611(c)

1.
Definition: a question that suggests its own answer.  Misperception by the courts: that a leading question is one that calls for a yes or no answer.  Context is important - if something is already on the record, it is not leading.

2.
Central issue: whether the question was an inquiry through which substantive information is being elicited, or an assertion of fact for which confirmation is sought.  Leading questions may not be asked of a party who is aligned in interest with the party asking the question.  Allowed for hostile witnesses b/c it forces the witness to negate the question.

3.
Standard of review: appellate court will reverse a trial judge’s determination of suggestiveness only on a demonstratiuon of arbitrary abuse.

4.
Exceptions when they are allowed.

a)
Efficiency.  During examination by a party with whom the witness IS aligned in interest, that party may use leading questions in addressing preliminary matters or undisputed facts.  Save the court some time.  Example, the exec. in Beechum who held every position in the company.  Need for efficiency vs. need for fairness.

b)
Witnesses with infirmities.  This is to prevent the manipulation of children and the aged and people unfamiliar with the English language  may be necessary to focus these people; but this is a double-edged sword b/c those people are most likely to accept suggestions.

c)
Need: Surprise rule-has to be surprised and damaged - if you are impeaching a witness aligned in interest with a prior, inconsistent statement (b/c what s/he has said in court is damaging), you can lead them to the prior, inconsistent statement.

d)
Cross examination by party with whom W is not aligned in interest.

e)
Can pose hypotheticals to experts

f)
To jog W’s memory - the facts, as stated in the leading questions, will not constitute evidence unless the witness’s memory is jogged and the witness adopts them as part of his testimony.

5.
Loaded question: assumes the truth of unproven fact, (fact for which no evidence has been offered)  these are also too suggestive; these are very similar to leading questions.

6.
continued disregard for the rule can lead to the termination of the direct examination of a witness by order of the court - e.g. U.S. v. Clinical Leasing Serv. (5th Cir. 1992)

7.
RULE 611(c).  Mode and Order of Interrogation and Presentation.  (c) Leading questions.  Leading questions should not be used on the direct examination of a witness except as may be necessary to develop the witness’ testimony.  Ordinarily leading questions should be permitted on CE.  When a party calls a hostile witness, an adverse party, or witness identified with an adverse party, interrogation may be by leading questions.

a)
Court has great deal of discretion.  FRE 611(c).  Codification of common law prohibition on leading & loaded questions.  Designed to counter lawyers’ ability to structure and manipulate the direction of trial.  

III.
Presenting and Excluding Evidence

A.
Qualifying and offering evidence

1.
Purpose: try to establish that what you are presenting is relevant.

2.
Authentication: lays the factual foundation through which the proponent identifies the evidence and establishes its relationship to the cause of action in connection with which it is offered.

3.
Qualification of the W: have to establish that testimony is based on personal knowledge of facts related, and explain origin and context in which W perceived the facts.  Rule 602.

4.
Real evidence

a)
All tangible evidence (whether direct or circumstantially relevant) that a party introduces as substantive proof.  Factually related to the cause of action.

b)
Most common way to authenticate real evidence is thorough direct authentication; however, there are no limitations on the circumstantial means by which a party can authenticate evidence (Congress codified common methods of authentication recognized in CL in FRE 901 & FRE 902)

c)
Process: Start by calling a sponsoring witness to identify a piece of evidence.  Proponent puts label on knife as Plaintiff’s exhibit A and has clerk mark it.  Establish chain of custody:  I gave it to Officer.  Cannot yet offer it into evidence.  (Put on officer.  Will testify that she tagged it.  Put on fingerprint expert.  After done she gave it to officer who put it in safe, put on officer who put it in safe and who gave it to DA).  Once the evidence gets in, then the opponent must begin objecting.

d)
2 situations where have to establish chain of custody: when (1) no single person can identify the item and connect it back to a particular event or person; or (2) if the nature of the item is such that the naked eye cannot detect its alteration and any alteration would significantly affect its relevance.

(1)
Chain of Custody does not need to be airtight.  An issue of logical relevance - this means that all that is necessary is a “reasonable assurance of authenticity” so as to convince the court that it is improbable that the original item has been exchanged with another or otherwise tampered with; chain of custody only has to be “sufficiently complete.”  Do not have to bring everyone in who had contact with it.

5.
Demonstrative evidence

a)
Encompasses all tangible evidence other than those things involved in the cause of action: evidence used to demonstrate, explain, or illustrate the substance of testimony and other tangible evidence.  Offered solely for its illustrative or explanatory purpose

(1)
Must have sponsoring witness to introduce

b)
Must sufficiently duplicate conditions to establish how something could be done and how quickly (to show that it has relevance).  Must show that science, instrumentality, function, etc. are accurate, in addition to authenticating the results themselves.  Have to qualify the scientific principles used.  Have to show that it acceptable principle. have to establish that product is illustrating something that was probably involved in cause of action.

B.
Excluding Inadmissible Evidence

1.
Timeliness

a)
Must object when evidence is offered.  With W, object as the question is being asked.  However, what if the mere mention of the question is too inflammatory (i.e., the existence of insurance) usually these questions are raised before the jury convenes, or approach the bench ahead of time, since the danger of jury hearing this inadmissible evidence is so great (through motion in limine).  

(1)
Objecting attorney should insist on a ruling at the time that the objection is made b/c judge’s silence does not necessarily reflect consent to the exhibit’s introduction.

(2)
Problem-pretrial magistrates are often different than the trial judge, and can make decisions the trial judge would object to.  Rice says ought to be focused on who made the pretrial ruling.  Courts are split on this issue.

b)
Anticipating objectionable evidence.  In motion in limine: bring evidentiary issues before such evidence or testimony is actually given.

(1)
Courts disagree as to whether need contemporaneous objection about issue you lost in limine motion.  Advisory Committee “resolved” this by determining that once a court makes a definitive ruling, on the record, a party NEED NOT renew an objection or offer of proof in order to preserve the right to appeal.

(a)
But, Rice thinks you should have to make the objection.  Example: AT&T case lasted significantly less time than earlier IBM divestiture case, even though it was 10 times the size, simply b/c of efficient and pervasive use of motions in limine.

(b)
Rice: the importance is that the judge should have to affirm a prior decision b/c a judge may go through the whole trial not knowing of the prior decision (e.g. if magistrate made decision earlier), only to have the decision later reversed due to reversible error.  This is also important b/c where it is clearly a wrong decision, you can sit through the whole trial knowing that you will have a new trial on appeal; after all of that the other side miht be more willing to settle, people might have died, etc.; this might be a strategy decision

(c)
Problem is that the Advisory Committee did not define what a “definitive ruling” is

c)
Failure to make a timely objection is a waiver, unless plain error.

(1)
Plain errors are those that should have been obvious top the trial judge and that had a substantial impact on the trial.  Also includes unspecified reasons either for offering or objecting to evidence.

(2)
FRE 103(a)(1) - requires for timeliness and specificity of objections

2.
Specificity

a)
Have to give specific grounds for objection.  Gives judge/other party notice of the basis of the objection, especially where the judge knows nothing ahead of time about that evidence.  Appellate courts will support ruling of trial judge if at all possible, so if don’t give judge good basis for making decision, too bad.

b)
2 dimensions of the specificity: basis of objection must be specific AND proponent must identify the evidence or portions of it that allegedly are inadmissible (both must be specific)

3.
Offer of proof.  Rule 103(a)(2)
a)
Only come into play during an appeal; Appellate court has to know what excluded evidence was so that it can calculate damage.  Practical purpose as well: presents further evidence to the trial judge and gives him/her another chance to overrule the objection.

b)
Appellate court cannot find that the trial court erred in its decision unless (1) a substantial right of the party is affected; AND (2) an offer of proof was made to the court OR the substance of the evidence was apparent from the contex within which the questions were asked 

c)
Different ways to make an offer of proof:

(1)
Tangible evidence: hand it to the court and say I’d like to make an offer of proof.

(2)
Testimony.  Proffer-(1) attorney will say what the witness would say OR (2) attorney presents an affidavit of what witness would say if allowed to testify. 

(3)
Question and answer format.  Excuse jury and continue questioning (full direct, cross, etc.).  Most complete way.  First time judge hears this evidence.  Allows judges to see the errors of their own rulings; gives them an opportunity to change their mind.  However, courts disfavor this method b/c it is time-consuming.

d)
Counter-offer of proof: once the objecting party has successfully prevented material from being introduced into evidence (onto the record), Rice thinks that it’s important for the party who prevailed on the objection to take steps to have the record accurately reflect the consequences of the trial court’s decision.  Best example of a counter-offer of proof would be that the prevailing party cross-examines the witness that is testifying away from the jury.

e)
Applying the specificity requirement (FRE 103(a)(1)) - 7th Cir. ruled that an offer of proof should (1) state a ground for admissibility; (2) inform the court and opposing counsel what the proponent expected to prove by the excluded evidence; and (3) demonstrate the significance of the excluded testimony.  It is enough if the record shows what the substance of the proposed evidence is.

f)
Common law used to require that that objector who lost: make an exception to ruling.  Not the case anymore.  Practice now is that the opposing party need to do nothing more to protect the record for appellate review than make a timely objection specifying the nature of the claim raised. 

4.
FRE 103.  Rulings on Evidence (text of the rule).

a)
Effect of erroneous ruling.  Error may not be predicated upon a ruling which admits or excludes evidence unless a substantial right of the party is affected, and

(1)
Objection.  In case the ruling is one admitting evidence, a timely objection or motion to strike appears of record, stating the specific ground of objection, if the specific ground was not apparent from the context; or

(2)
Offer of proof.  In case the ruling is one excluding evidence, the substance of the evidence was made known to the court by offer or was apparent from the context within which questions were asked.

b)
Record of offer and ruling.  The court may add any other or further statement which shows the character of the evidence, the form in which it was offered, the objection mage, and the ruling thereon.  It may direct the making of an offer in question and answer form.

c)
Hearing of jury.  In jury cases, proceedings shall be conducted, to the extent practicable, so as to prevent inadmissible evidence from being suggested to the jury by any means, such as making statements or offers of proof or asking questions in the hearing of the jury.

d)
Plain error.  Nothing in this rule prevents taking notice of plain errors affecting substantial rights although they were not brought to the attention of the court.

IV.
The Division of Responsibility within a Trial

A.
The Finder of Facts.  Judge or jury.

1.
No right to jury trial in equity cases.

2.
Makes the determination as to whether parties have met burden of persuasion.  Based upon evidence on record; stuff court takes judicial notice of; presumptions (e.g. must stamp and mail something. Court will instruct juries accordingly); jury notice - basic knowledge jurors bring into the courtroom with them (e.g. don’t have to define the color red, etc).
B.
Parties.

1.
Satisfying the burdens of proof - 2 kinds of burdens of proof: (SCt often mixes the 2 types under “burden of proof”):
a)
Burden of Producing Evidence (“Burden of going forward with the evidence”).  Party must present sufficient evidence to make out a prima facie case - one from which a reasonable jury could find that the necessary facts have been established.  Gets plaintiff beyond directed verdict.  If P does not, D can move for directed verdict (there was not sufficient evidence on which a reasonable person could find), even before D puts on case.   Practical assessment by D of the strength of P’s case.  Plaintiff can ask for partial directed verdict re: D’s affirmative defense.  If P wins on a motion for directed verdict for the affirmative defense, then P doesn’t have to discuss affirmative defense on rebuttal.

(1)
If a defendant is going to present an affirmative defense instead of refuting the plaintiff’s facts, the defendant is held to the same burden of production for the affirmative defense as the plaintiff did on the original claim (prima facie).

(2)
At the end of the plaintiff’s case in chief, the COA will be in one of three stages - (1) judge can grant a directed verdict for the defendant; (2) judge can submit action to the jury for resolution; or (3) judge can grant a directed verdict for the plaintiff.

b)
Burden of persuasion.  At end of case.  P has to convince you she should win.  To stop juries from being in deadlock.  Different standards: probable cause (search warrant); preponderance (civil); clear and convincing (some affirmative defenses); beyond reasonable doubt (criminal).

c)
Allocating the burden.  Sometimes the statute creating the COA also allocates the burdens of proof.  However, if the statute does not allocate the burdens, or if the COA is rooted in the common law, the court determines the allocation of the burdens.  Who should get burden is a matter of social policy.  Usually the person who seeks the change of the status quo has the burden of pleading, production & persuasion.  D has burden w/affirmative defense.  Other factors that courts consider in assigning the trial burdens include probability (something is so probably, the other side should have to prove it’s not true), convenience & fairness (someone leaves sponge in patient during surgery, they can best show who was negligent), and nature of the issue.  Presumptions could possibly shift burden.
d)
Another burden of persuasion -- Establishing the admissibility of evidence. According to FRE 104(a) - the judge must determine the admissibility of evidence based on a preponderance of the evidence standard.

e)
Often burdens can be shared.  Opponent often has burden to refute trustworthiness, etc.

C.
The Judge.

1.
Determines the legal principles that will control the COA and supervises the presentation of evidence.  Still has to make some factual determinations.

2.
Decides admissibility of evidence by preponderance standard.

a)
Only exception: where a preliminary issue overlaps with an ultimate issue.   Howard Hughes will example.  If there is an overlap, judge will decide preliminary evidence issue by prima facie standard, then the ultimate issue goes to the jury on the required standard for the COA.

D.
Preliminary questions.  Rule 104.

1.
Decided by court (judge) subject to subdivision (b).  In making its determination, it is not bound by the rules of evidence except those with respect to privilege.

a)
Court can rely on hearsay in order to decide whether hearsay is admissible.  Judges can look at whatever they want.

2.
RULE 104.  Preliminary Questions (text of rule)

a)
Questions of admissibility generally.  Preliminary questions concerning the qualification of a person to be a witness, the existence of a privilege, or the admissibility of evidence shall be determined by the court, subject to the provisions of subdivision (b).  In making its determination it is not bound by the rules of evidence except those with respect to privileges.  

Ex: Means party may offer hearsay to prove admissibility of evidence.  Reason: Judge knows how to value evidence that jury might be mislead by.
b)
Relevancy conditioned on fact.  When relevancy of evidence depends upon the fulfillment of a condition of fact, the court shall admit it upon, or subject to, the introduction of evidence sufficient to support a finding of the fulfillment of the condition.

c)
Hearing of jury.  Hearings of the admissibility of confessions shall in all cases be conducted out of the hearing of the jury.  Hearings on other preliminary matters shall be so conducted when the interests of justice require, or when an accused is a witness and so requests.

d)
Testimony of the accused.  The accused does not, by testifying upon a preliminary matter, become subject to cross-examination as to other issues in the case.

e)
Weight and credibility.  This rule does not limit the right of a party to introduce before the jury evidence relevant to weight or credibility.

3.
Problems

CHAPTER 2: AN INTRODUCTION TO RELEVANCE

V.
The Common Law.

A.
Components of Relevance

1.
two required dimensions of relevance: (1) the evidence must be probative of the proposition it is offered to prove (must logically tend to make the proposition more or less likely), AND (2) materiality: the proposition that the evidence makes more or less likely must be of consequence (and therefore provable) to the claims or defenses raised, the credibility of witnesses who have testified, the reliability of evidence, or the level of damages suffered.  

(1) Ex: Proposition: You went out & engaged in 

(2) Ex: contributory negligence is not defense to certain COA, so it’s not provable.

B.
What propositions are provable?

1.
U.S. v.  Staggs (7th Cir. 1977).  D claims that court erred when it excluded testimony of psychologist who examined D and concluded D was more likely to hurt himself than direct aggressions toward others.  Issue arose when D wanted to get fees for doctor examination; P said no since didn’t give us notice of Dr and insanity defense. When D originally lost his motion, he gave offer of proof.  This was a specific intent crime, so evidence regarding a lack of intent would be relevant.  Does it make proposition that he didn’t point gun at guy less likely?  Yes. Would be relevant for general or specific intent crime, but would be much more probative in the specific intent crime.   Doctor’s testimony was relevant.

a)
Pleadings start everything-they activate statutes, and the statutes tell you what elements you have to prove.  P will have to meet elements of COA (what law is being activated and what must be proved).  For example: in worker’s comp case, law excludes affirmative defense of contributory negligence.

b)
In order to determine whether material will be relevant, look to the specific elements of the crime - statutory determination.

2.
Credibility of all witnesses is automatically provable.  Have to right to challenge.

C.
Determining Probative Value 

1.
determining probative value according to whether there is any acceptable underlying factual premise or intermediate proposition that connects the evidence and the ultimate proposition to be proven

a)
Must show how factual premises link up to show that overall fact is true.  All turn on basis of cause of action. 

b)
The less apparent the logical connection, the greater the burden on the proponent to persuade the judge of the viability of the premise for relevancy.
c)
Evidence can be probative of a number of propositions.
D.
Probative Value: An Issue Only for Circumstantial Evidence

1.
defining circumstantial evidence: means that the circumstances as you find them, may suggest that something else is true; says nothing about the strength of the evidence that you are trying to get someone else to accept

2.
The issue of logical probative value arises only with regard to circumstantial evidence because direct evidence, by definition, is evidence that immediately establishes the particular proposition being proven.

3.
Circumstantial evidence requires an intermediate proposition or underlying premises (additional evidence) to have logical probative value.

E.
Are There Levels of Logical Relevance?  Does Admissibility Impose a Minimum Requirement of Probative Value?

1.
There are no levels of logical relevance-either it is or it isn’t.  Admissibility does not impose a minimum requirement of probative value.  The question is whether or not to let it in and then show how much that decision prejudices one side or the other.  Rule 403 balancing test.

F.
The Reliability of “Relevant” Evidence: Generally a Question of Weight Rather than Admissibility.

1.
Contemporary Mission v. Famous Music Corp. (2d Cir. 1977).  Issue: determination of damages, clear cut case of K breach.  H: evidence was relevant and unless prejudicial should have been admissible regardless of the fact that it might not be reliable or conclusive.  It is an issue of weight, not admissibility.  No question of breach here; D clearly dropped the ball.  Clear violation of P’s rights.  Issue: determination of damages.  How to attack stat. analysis: type of music; rate of ascension on charts; amount of promotion; other artists at the same time, 1974 recession??  Key factor: every song is unique

a)
ISSUE: whether the trial court’s exclusion of the expert testimony on the question of damages was properly excluded as irrelevant (too speculative)?  Probative value of the statistics used?

b)
Where do you draw the line between speculation and probative value?  In this case, court determined that it should be cut off with certainty - the one thing that was certain here is that the contract was breached so royalties could be awarded, but further damages were too dependent on taste.

(1)
This evidence is admissible and relevant, so attack the weight the jury should give it.  Pl won on rulings re lost royalties.  But did not win on lost royalties re concerts as too speculative.  Difficulty in determining damages make it no less equitable to allow evidence of this type in, especially where, as here, there are no liquidation of damages.

c)
Questions about the reliability of evidence occasionally are so significant that, if coupled with the inherently convincing or inflammatory nature of the evidence, or jurors’ inability to properly assess its value, courts will exclude the evidence, not b/c it is irrelevant, but b/c the danger of unfair prejudice substantially outweighs its probative value.
2.
People v. Collins (Cal.1968).  Mathematical statistics.  Difficulty in identifying suspects, so prosecution put forth evidence of “product rule”--probability of certain characteristics occurring at the same time.  H: Testimony lacked foundation in evidence and in statistic theory and testimony and manner in which it was used distracted jury from proper function.  Factors have to be mutually independent in order to be multiplied, but they could not be separated out.  If don’t know the interrelation of the two factors, you cannot multiply them. The elements are exaggerated when you multiply them out, because you don’t know how each of these factors depends on the existence (absence) of all the others.  Statistical evidence is not probative of anything on its own; it’s doing an interpretation of other evidence.  This is properly the role of the jury, and we cannot be assured of how the jury will use this info in making their determination. [But there are times when stat evidence is appropriate: intentional discrimination in jury selection (definite universe that can be accurately projected)  The problem is when you extrapolate a probability on top of that.  Also appropriate: DNA testing.]  Probability vs. actuality.  Statistics are not necessarily probability evidence.  For example, DNA evidence is statistical, but not probability evidence.  Cf. the Bruno Magli shoes in the OJ trial, and their confusing effect in that trial.  -- RULE 403 
VI.
The Federal Rules of Evidence: Rules 401 and 402.

A.
Rules 401 and 402.

1.
RULE 401.  Definition of Relevant Evidence.  “Relevant evidence” means evidence having any tendency to make existence of any fact that is of consequence to the determination of the action more or less probable than it would be without the evidence.

2.
RULE 402.  Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible.  All relevant evidence is admissible, except as otherwise provided by the Constitution of the U.S., by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court pursuant to statutory authority.  Evidence which is not relevant is not admissible.

B.
Changes from the Common Law

1.
Dispels any notion that the concept of relevance requires that evidence establish a fact or proposition by level of persuasiveness.  Maintains the distinction between questions of admissibility and the sufficiency of the evidence.

C.
Relationship to Other Rules

1.
Rule 104.  Preliminary Questions.

a)
Judge determines relevance of evidence by the preponderance of evidence standard.  Judge has to let evidence in on the promise that counsel will later prove facts that make it relevant.  The judge will ultimately determine that it has been fulfilled; but the standard is not given by the rule.  The jury also makes a determination; but no guidance (again) given by the language of the rule.

b)
Rule 104(b) - Conditionally Relevant Evidence: fact that must be taken together with another fact in order to be relevant.  Subsection (b) requires the judge to admit this evidence if a prima facie standard is met.    Ex: When Perry Mason says, “Your Honor, the relevance of this will become evident later.”  
(1)
Purpose: what is gained by forcing a judge to let an attorney put on conditionally relevant evidence?  Rice sees this merely as a timing rule, i.e. when does it come in?  What role was the judge supposed to play b/c he’s required to let it in? And jury is never told they are supposed to decide this.  THIS RULE MAKES NO DIFFERENCE B/C JURIES DO THIS ANYWAY W/COMMON SENSE.

Ex: Party enters evidence that witness shouted warning.  It’s conditioned on the fact that the driver could in fact hear & understand the warning.  However, that info isn’t told to juries, but they obviously automatically do this when weighing the case.
2.
Rule 106.  Remainder of or Related Writings or Recorded Statements-Rule of Completeness.

a)
”Rule of Completeness” - Rule 106 gives the adverse party the right to compel the proponent of written or recorded evidence, at that time, to introduce any other part or any other writing or recorded statement that, in fairness, ought to be considered contemporaneously

(1)
offeror must specify the portion relevant to the issue

b)
rule intended to allow other side to immediately present rest of document as the proponent of document presents a part of it (so that proponent can’t give a misleading picture by presenting only part of a document) - timing issue

c)
this rule does not seem to allow additional oral testimony to explain the written or recorded material (though this question is the subject of debate)

d)
courts have adopted a case-by-case approach to determine the standard for what material “in fairness” should be considered contemporaneously with admitted evidence

e)
Rice thinks this rule is stupid.  The entire writing should be allowed in regardless of the rule, to give proper context.  You should insist on examining the contextual relationship between the admitted and the remaining material in each case.  
3.
RULE 403.  Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion, or Waste of Time.  Although relevant, evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.

a)
Excludes evidence that is otherwise relevant and admissible, when probative value is substantially outweighed by danger of unfair prejudice, etc.  this is a matter of the judge’s discretion.  

(1)
Substantially outweighed = when the probative value is substantially outweighed by the cost of the evidence.  Burden of other side to prove it substantially outweighs.
b)
Strong presumption in favor of letting in relevant evidence, even if it creates prejudice.  Both sides want to get in evidence that is prejudicial toward their own case.  Balancing test by judges requires logic and reason, which judges have in varying degrees.  It is very difficult to get reversal on appeal for undue prejudice (standard of review for a Rule 403 determination is abuse of discretion).

c)
Ballou v. Henri Studios (5th Cir. 1981).  Contributory negligence defense.  P made in limine motion to exclude blood alcohol test, which was granted by trial judge citing lack of credibility of tests & unfair prejudice.  He believed the nurse who testified that Ballou hadn’t appeared drunk just before the accident.  D then made offer of proof: chain of custody to indicate no tampering (included proffer & deposition testimony).  H: It was not the judge’s job to evaluate credibility of this evidence, should be left to jury.  Issues raised by evidence (e.g. breaks in chain of custody) would go to weight, not to admissibility.  Thus jury issue, not one for judge.

(1)
Blood alcohol test was obviously flawed, because nurse was sensitive to the smell of alcohol and saw nothing.  Victim had just seen doctor, and yet should have been slobbering drunk according to the test.  He would have had to mainline the alcohol.  Judge improperly decided that the witness was more credible than the scientific test & test was faulty.  The jury should have properly been able to weigh the credibility of the evidence.

(2)
Mortuary custom testimony re: the usual pattern of mortician is sufficient to establish the process that was most likely used.  However, the fact that the mortician usually uses alcohol in preparation of the body could cast doubt on the accuracy of the blood test.  Judge should have just let the testimony in, rather than exclude it.  This type of evidence of business custom is OK.
(3)
After a threshold showing by the proponent that reasonable precautions were taken to avoid contamination of the evidence in question, the JURY must consider the mere possibility of corruption during the chain as affecting the weight it will give to the evidence

(a)
The judge cannot use this possibility as a basis for excluding the evidence.
4.
RULE 411.  Liability Insurance.  Evidence that a person was or was not insured against liability is not admissible upon the issue of whether the person acted negligently or otherwise wrongfully.  This rule does not require the exclusion of evidence of insurance against liability when offered for another purpose, such as proof of agency, ownership, control, or bias or prejudice of a witness.

a)
“Multiple admissibility” - admissibility could be admissible for a number of other purposes.  Used to be that most businesses didn’t have insurance, so the rule comes from different economic/social era.  Created suspicion as to what the insured party was up to.  Now, lack of insurance would be considered negligent mismanagement of the company.  

EX: You can’t show that someone took out insurance on a property after an accident as indication of negligence in not repairing property earlier but can use it to show control of the property.
b)
Rule 411 vs. Rule 105.

(1)
Rule 411-last clause, not included under the common law, reflects how evidence that is inadmissible for one purpose can be admissible for another.

(2)
Rule 105: Jury limiting instruction mentioning the fact that evidence is admissible for one purpose but not another could in fact serve to bring the idea to the minds of the jury, leading to subconscious use of that evidence for the inadmissible purpose.  Problem: If it’s not obvious & you tell the jury, you might be planting an idea in their minds.  Strategic question.
5.
Rules 901 & 902.  Authentication.  (See infra chapter 7).  Unless the proponent establishes that the evidence is what he claims it to be, the evidence has no relationship to the cause of action and is probative of nothing.

a)
a necessary factual condition to the logical relevance of all tangible evidence is its authentication or identification (establishing that the evidence is what the proponent claims it to be)

b)
RULE 901: provides ten illustrations of how a proponent can authenticate a piece of evidence through direct & circumstantial proof, ranging from testimony of witnesses with knowledge to proof that the item in question has certain distinctive characteristics

(1)
this is not an exclusive list

c)
RULE 902: delineates ten kinds of documents that courts will self-authenticating

CHAPTER 3: SPECIFIC EVIDENTIARY RULES BASED ON RELEVANCE, PUBLIC POLICY AND UNFAIR PREJUDICE  -- RULES OF EXCLUSION
VII.
Character Evidence.  (Confusing because illogical; courts inconsistent.)

A.
Admissibility & Use Depends on Context

1.
Admissibility and the manner of use can turn on one or more factors  the purpose for which the proponent is offering the evidence is the most important of the factors governing the admissibility of character evidence; also type of proceeding, which party is seeking to introduce, stage of produce, how party is trying to prove

B.
Common Law

1.
Using Character Evidence to Prove an Element of a Claim, Charge or Defense = when character is an issue in the litigation
a)
Character evidence is admissible in both criminal and civil litigation when character is an element of a claim, charge or defense and there are no limitations on the form such evidence may take (may be: specific acts, witness opinion or reputation evidence).  Examples: defamation, negligent entrustment, statutory rape (victim’s chaste character).

b)
Relates to a character trait at the time the event in question occurred.

c)
Must be a specific trait relating to the elements of the claim.  However, context is important in determining why someone did something.

2.
Using Character Evidence to Establish Past Propensity from Which Other Conduct Can Be Inferred.

a)
Propensity = tendency, inclination, predisposition

b)
Use for Propensity Generally Prohibited - courts generally forbid parties to use character evidence in cases in which a person’s character is not an element of a claim, charge or defense to be used at trial.  The defendant’s character must be an element of the claim, charge or defense, in order to introduce character evidence.

(1)
This evidence was NEVER admissible in civil cases.  This rule is strictly enforced in CIVIL actions.  

(2)
In criminal actions, certain limited use of character evidence to establish propensity is allowed, but never in the prosecution’s case-in-chief.  D could use it, but if D put it on, govt. could respond in kind. 


(a)  In kind - about exactly the same trait & exactly the same person that the D presented.
(3) REPUTATION EVIDENCE ONLY ALLOWED (not witness opinion or specific acts).  This reputation witness testifies about the character trait that is made relevant by the charge (ex: embezzlement - relevant character trait is honesty; perjury - veracity; violence - peacefulness).
EX: D could put on evidence through reputation evidence of peacefulness in a crime of violence, then the govt. could respond w/negative evidence.  D could also put on negative reputation evidence concerning the victim, then govt. could counter it.  SEE BELOW

(4) Who testifies: Supposed to be a person who knows the people who know the defendant/victim.  Don’t personally have to know the defendant/victim, but usually do b/c they are more credible.  Supposed to testify as to what they understand the collective community belief is about that particular person’s specific character trait is.  Reality is that this isn’t accurate b/c you only really know what people reveal to you about their character.
c)
Problems of limited reliability, the jury assigning too much weight, the lengthening of the trial and unfairly surprising a party have led to the basic rule that character evidence cannot be used solely to prove that a party acted in conformity with a character trait.    

d)
Exception: Character of Defendant or Victim

(1)
in criminal actions the courts have allowed the defendant to initiate the use of character evidence about either the victim or himself if the court has found such evidence relevant to the charge or defense asserted.  

(a)
However, D must initiate this line of questioning.  He can offer evidence of his own peacefulness, or that victim was dangerous (i.e., in self defense).  Govt. may only respond in kind on that same character trait attacked or supported and only with reputation evidence.

(b)
courts allow defendants to decide - thus eliminating the problem of unfair prejudice to the defendant

(2)
if the defendant initiates the use of character evidence, the court will limit the kind of character evidence the defense may offer as to the reputation of the victim or defendant.  Once qualified, a court will limit a reputation witness’ testimony to the character trait that is most pertinent to the charge or defense that justified the use of the evidence

(3)
once the defendant has introduced the issue of character, the prosecution has the right to respond in kind in its case-in rebuttal; court will allow the prosecution to put on only reputation testimony addressed to the same character trait of the person




in kind - refers only to type of trait, not method of proof (reputation/opinion)
(4)
the defendant does not open his own character for examination by presenting character evidence about the victim, and conversely, does not open the victim’s character by presenting evidence of his own

(5)
Reputation evidence is all that is allowed at common law; rationale is that it reflects the collective judgment of the community.  FRE opened the door to allow opinion testimony.  Testimony is limited to character trait that is pertinent to the charge or defense.

(6)
Michelson v. United States (1948).  Scope of cross examination of the reputation witness - i.e. CE of character witness.  
D claims he was entrapped.  CE of character witness, where P asked character Ws if they knew that D was arrested (but not convicted) for receiving stolen goods (trying to show character W was crummy reputation witness).  Purpose: to prove/disprove credibility of witness, not trait of D.  Trying to show that witness doesn’t know what’s being said about the D.  Issue: whether or not the P should have been able to ask about prior arrests, since they are a specific incident.  H: Question allowed because P had a good faith basis for believing that it was true and because it tended to refute the W testimony that the D was a law-abiding citizen.  Limited to trait at issue, so cannot ask about all the other things he’s done in order to show that crappy reputation witness.  Has to be focused in terms of substance, and in consequence, value of cross is restricted.  CE is now virtually useless relative to what it otherwise it could be.  Trying to prevent character assassination, there are costs to this.

(a)
RULE: Can ask a reputation witness about a specific event, because it goes to the credibility of the reputation witness as being able to speak on behalf of the community.  However, questions about a specific incident are limited in scope by the questions’ relevance to the character trait the defendant has placed in issue.  I.e. can only ask about prior acts that are relevant to the character trait in question. 

Rice says that’s bad logic b/c cross examiner is not trying to disprove the trait but prove the witness is crummy character witness
(i)
“good faith basis in fact” - if the court inquires, the prosecutor must have a reason for believing the incident actually occurred.  

Rice says that’s bad logic: What actually happened is irrelevant to what witness actually heard.  Even if it’s not relevant to cause of action, witness should have heard it.
(b)
On CE of the other side’s witness, you preface the question of refuting instances not with “Do you know,” but with “Have you heard.”  The witness is a hearing witness.  Not proving the opposite character trait (this is not allowed), but impeaching the witness’ ability to speak for the community.  However, we are assuming that other people know what this person doesn’t know, and that the community is talking about it.



      Reasoning:  Trying to prevent potential unfair prejudice.  Striking a balance.  R403.
(c)
Is “law-abidingness” a relevant character trait?  The broader the trait, the more the other side will be able to bring in to refute this testimony.  Prosecutor won’t object to law-abidingness b/c they can present so much more evidence.  Doesn’t necessarily require a conviction, or even arrest.

NOTE:  If D testifies, can always present negative evidence as to credibility of the D as well as negative evidence concerning the character trait.

(d)
Rule 403 analysis.  Not that D actually did it (specific acts to prove that D did it), but good faith basis that witness believes D did it (specific acts to prove that the witness is a credible reputation witness).  Court requires a factual basis for believing it is true because it thinks this information is so inflammatory as to override the power of the act to show credibility.  The problem is that if the witness has heard it all, then she is a credible witness, but on the other hand the jury will believe that the D is a real scumbag.  Jury will not understand the limited purpose of this information, so the capacity for misuse requires that the atty have a good faith basis.

(e)
Allowance of reputation testimony must be based on hearsay only. The idea is that reputation evidence sums up a multitude of trivial details, compacts the teachings of many incidents, and sums up conduct over years. 

(i)
Rice hates this and views reputation testimony as a problem. Rice’s suggestion to solve this problem: Allow only specific instances to be used to establish character of D.  An opinion without a basis is worthless.  Instead, the only way to question character is the method that is most vulnerable to misuse.

(ii)
“Not the man that he is but the name that he has which is put to issue.”

(iii)
Opens a Pandora’s box of gossip, innuendo, and smear.

e)
Propensity Evidence in Different Context: Character of a Witness for Truth and Veracity.

(1)
Challenging credibility of any witness--challenging character for truth and veracity on the stand.  Always at issue in all cases.  Propensity to do something right now (whether or not W is telling the truth on the stand), not past (committed specific act).  

(a)
Cannot use character evidence to establish the past propensity of a party and therefore his conduct in the past - such evidence will be excluded - 

(i)
exception in criminal cases but even then, the topic of propensity must be initiated by the criminal defendant.

(b)
Can call witnesses to testify to the character trait of truth and veracity for any preceding witness - they may only testify to the reputation - they may not offer personal opinion or relate the specific acts upon which the reputation was based

(2)
Can ask witness about prior, specific conduct that reflects on the W’s character trait of truth and veracity; but have to take witness’ answer.  Cannot put someone else to prove that witness just lied.  
(a)
If the witness knows the law and is a good liar, he can just keep lying, because the other side cannot put on other witnesses to prove otherwise, whereas confessing would cut into the witness’ credibility.  EX:  Bill Clinton.  The only way to come back at this witness is a later trial for perjury.  Rice says that this is perverse.


NOTE:  “He’s a great guy.”  Never admissible. Has to be a specific character trait if D puts it on. 

3.
Prior Bad Act Evidence Offered for Purposes Other than Propensity.

a)
May use specific act evidence if showing something other than character.  Motive, intent, modus operandi, common scheme.  CL now codified as Rule 404(b).  Hole through which one drives a Mack truck at trial - this is a huge allowance b/c it allows the attorney to introduce prior act evidence which is not allowed for propensity.  

b)
Requirements for admission: (1) Have to prove the occurrence of the act and participation in it by a clear and convincing standard; (2) must balance probative value (need for evidence) against unfair prejudice and delay (note an enhanced probative value due to focused-ness); and (3) must be on an issue genuinely in dispute.  Factors used to balance = p.114

c)
Admissible in both civil and criminal actions.  Can be used in govt. case in chief.
C.
Rules 404 and 405.
1.
RULE 404.  Character Evidence Not Admissible to Prove Conduct; Exceptions; Other Crimes.

a)
Character evidence generally.  Evidence of a person’s character or a trait of character is not admissible for the purpose of proving action in conformity therewith on a particular occasion, except:

(1)
Character of the accused.  Evidence of a pertinent trait of character offered by an accused, or by the prosecution to rebut the same;

(2)
Character of the victim.  Evidence of a pertinent trait of character of the victim of the crime offered by an accused, or by the prosecution to rebut the same, or evidence of a character trait of peacefulness by the victim offered by the prosecution in a homicide case to rebut evidence that the victim was the first aggressor;

(3)
Character of witness.  Evidence of the character of a witness, as provided in Rules 607, 608 and 609.

b)
Other crimes, wrongs, or acts.  Evidence of other crimes, wrongs, or acts is not admissible to prove the character of a person in order to show conformity therewith.  It may, however, be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake or accident, provided that upon request by the accused, the prosecution in a criminal case shall provide reasonable notice on good cause shown, of the general nature of any such evidence it intends to introduce at trial.

2.
RULE 405.  Methods of Proving Character.

a)
Reputation or opinion.  In all cases in which evidence of character or a trait of a person is admissible, proof may be made by testimony as to reputation or by testimony in the form of an opinion.  On cross examination, inquiry is allowable into relevant specific instances of conduct.

b)
Specific instances of conduct.  In cases in which character or a trait of character of a person is an essential element of a charge, claim, or defense, proof may also be made of specific instances of that person’s conduct.

3.
Changes from the Common Law.

a)
Rule 404(a).  Like the common law, recognizes a general exclusion of character evidence, but sets up three exceptions.

(1)
FRE 404(a)(1) Character of the accused.  First part is a codification of the common law.  Second part from the 2000 amendments - the amendments allowed the prosecution to introduce character evidence about the defendant to rebut IF the defendant offered evidence about the character of the victim. 

(2)
FRE 404(a)(2) Character of the victim.  First part of the rule is a codification of the common law.  Second part changes from the common law-when a D presents evidence that the victim was the first aggressor, the prosecution is allowed to respond with evidence of a victim’s trait for peacefulness, but only in actions for homicide.  Under the common law, mere presentation of self-defense did not give the P a privilege of introducing victim character evidence.  Problem-there is no federal homicide statute, except perhaps for homicide of a federal officer.  However, Congress’ reasoning may have been that FRE were meant to be used as a model by the states.

(3)
Character of the witness.  Same as common law.

b)
Rule 404(b).  Codification of the common law, except for pre-trial notice requirement.  Trap here is that the defendant must ask for pretrial notice in which case the prosecution is required to give it.

c)
Rule 405.  This is the method by which you introduce character evidence admitted under 404(a). 

(1)
Once evidence of character or a character trait is admissible under FRE 404(a), can use either reputation testimony or opinion testimony.  Opinion testimony not allowed at common law - FRE expanded methods of proving character.

(2)
Basis of Opinion Testimony on Character.  Not allowed to ask foundation of opinion because it would open up issues not related to specific trait at issue.  This would be proving character through specific instances of conduct.  Therefore, dilemma: what good is W’s opinion if the jury doesn’t know the basis of that opinion?

4.
Using Reputation and Opinion Testimony under Rule 405(a): the Permissible Scope of Cross Examination.

a)
If only reputation evidence is elicited on DE, then only reputation may be tested on CE; same applies for opinion testimony.  This is b/c the scope of CE is limited to what was discussed in DE.

b)
U.S. v. Curtis (3d Cir. 1981).  Cross-examiner may not go beyond the scope of DE and elicit a personal opinion from the reputation witness.  

5.
Time Focus of Character Evidence: Time of the Offense or Time of Trial?

a)
Court in Curtis said that in order to be relevant, a reputation or opinion witness’ testimony must be from the time of the ACT.  

b)
But, if evidence (either opinion or reputation testimony) is for impeachment or reinforcing credibility under Rule 608, however, is at the time of the trial.

6.
Civil Cases Involving Criminal Conduct

a)
Despite the general prohibition on the use of propensity evidence in civil cases, courts at common law occasionally would allow the civil defendant to introduce such evidence if the action involved an allegation of criminal conduct.  Tendency continues under Rule 404(a).

b)
Crumpton v. Confederation Life Ins. Co. (1982).  Red Herring of the law-civil case that smells like a criminal case.  If he raped her, how was it that she was holding a gun when he came over to her house?  P brings in church officials, etc. to show that rapist had a good character (P is rapist’s widow).  This evidence is specific instances of conduct (negative)-“he never swore”, etc.  These instances didn’t happen, from which the jury draws the inference that he doesn’t have the character trait.  However, this would have been inadmissible had it been positive specific instances of conduct.  Court said it was an element, so it was allowed.  Wrong.  Could have raped her without having a particular character trait.  Case is wrong.  If nobody has to prove it, why is it an issue? SPECIFIC INSTANCES OF NON-CONDUCT!?

7.
Permissible Uses of Character Evidence of Prior Bad Acts under Rule 404(b).

a)
U.S. v. Beechum (5th Cir. 1978).  Mail Fraud case.  D argued that he was going to return silver dollar.  Pr. offered credit cards to show that he wasn’t (intent). Overruled Broadway (physical elements of extrinsic offense had to include same essential elements of charge and elements had to be established by clear and convincing evidence).  New test: evidence is admissible if there is sufficient evidence to support a finding that the offense occurred; ultimate standard for jury: preponderance of the evidence;  imilarity of offenses depends on what you want to prove.

(1)
Extrinsic offense evidence must be relevant to an issue other than D’s character, and

(2)
Probative value must outweigh undue prejudice and meet other Rule 403 requirements.

(3)
Problem w/ Broadway test, according to Rice-Relevance is always defined by the purpose for which it is offered.  Extrinsic offense should require that it be probative of the particular proposition (intent, etc.) it seeks to prove.  Here, the big deal was the fact that the silver dollar/credit cards were stolen.

(4)
Based on evidence of prior act proved by a preponderance of the evidence, the jury in a criminal case will then decide by a reasonable doubt standard whether D committed the current offense.

(5)
Dissent-didn’t read footnote 15, and is wrong on the critical points.  Worried about the subjective test here, argues that it is a strict psychological test (motive, intent, etc.)  However, didn’t realize that the majority is only saying that intent is relevant here because that is at issue in this case.  The character evidence is used to prove intent only, and this case applies only to intent.  Decision was limited to a limited situation.  BUT TEST IS TIED TO RELEVENCE.  NOT ADDING ELEMENTS TO THE CASE.

(6)
Not answered in this case: WHEN can the other act evidence be brought in?  The answer to where other evidence comes in during the trial comes from Danzey.  In order to prove this need to look at what evidence is being used for.  Evidence of act presumes that actor intended to do the act.  We want to know why it is logical for the court to allow prosecutor to bring intent prior act evidence in.

(7)
If the question is intent, and D must bring in negative intent before the prosecution can bring the other act in on rebuttal.  If this were the case, no D would allow this stuff in, and as a result many cases would receive a directed verdict because of prosecution’s inability to establish a major element of the case it is trying to prove.  That’s why we have to have Rule 404(b), to rid the proceeding of undue prejudice pursuant to Rule 403 in favor of D.

(8)
A common defense tactic is to rest at the end of the prosecutor’s case in chief, knowing that the other act evidence probably exists, in hopes that such a maneuver will lead to a directed verdict.

b)
To use extrinsic offense evidence, other than for propensity.

(1)
Under Broadway, substantial similarity between the offenses and proof by clear and convincing evidence.

(2)
Under Beechum, substantial similarity and conditional relevance: court admits it, and then it goes back to the jury who accepts by preponderance.

(3)
In all situations, the court must do a Rule 403 balancing test.

c)
Burden of persuasion by which the prior acts must be established and the degree of similarity that must be demonstrated between the past act and the charged offense.

(1)
P must prove that D committed the prior act by a preponderance of the evidence.

(a)
Jury has the burden of determining admissibility because this is an issue of conditional relevance.

(b)
Judge’s responsibility is to preliminarily screen evidence to insure that it is sufficient to support a jury finding.

d)
Is an offer to commit an act equivalent to its commission?

(1)
According to the 7th Circuit, YES.  In US v. Micke, an offer to commit a similar act or crime is admissible as a similar act for Rule 404(b) purposes, and the fact that it was a mere offer is immaterial.

e)
The effect of the use of prior act evidence of an acquittal on charges arising from the alleged commission of the act.

(1)
Ashe v. Swensen (1970) - where the issue was one of identity of the robber, and the robber was acquitted of robbery of one of the victims, it would be double jeopardy to bring another trial by the second victim; b/c the main issue in the case (identity) has been decided already

(2)
Dowling v. U.S. (1990).  D charged with bank robbery.  P wanted to introduce evidence under Rule 404(b) relating to an alleged crime that D was previously acquitted of.  H: neither Double Jeopardy Clause nor due process bars the use of this testimony.  DJ works only to prevent D from being punished twice.  Distinguishes “not guilty” from “innocent.”  Acquittal only establishes that the D was not proved guilty beyond a reasonable doubt; it does not establish the D’s innocence.  Dissenters (wrongly) interpret it as being tried twice.  Defending yourself twice is just the collateral part of DJC, but is not included within that right.  The guarantee is simply that you cannot be punished twice.  Dissent wants to change the meaning and effect of DJC beyond both the framers’ intent and the historical view of courts toward DJC.

(a)
D in this case did not dispute identity, only defended against criminal intent.  The prior acquittal presumed the correct identity, but resulted only because the requisite intent was not shown beyond a reasonable doubt.

f)
“Other Crimes, Wrongs, or Acts”-Other than what?

(1)
If criminal D has committed a series of criminal acts that are part of a common scheme (“single criminal episode”), but has not been charged with every offense that he is believed to have committed, is evidence of the other offenses “other crime” evidence under 404(b)?

(a)
Some courts say that when all of the acts proven are inextricably intertwined so that they form a part of a single criminal episode, 404(b) does not apply.

(2)
Others use the “intricately related” doctrine: evidence concerning the chronological unfolding of events that led to indictment, or other circumstances surrounding the crime is not considered evidence of “other acts” under 404(b).

g)
Negative Other Act Evidence

(1)
7th Cir. Said that negative evidence (evidence of a nonoccurrence - person did not have the motive, intent, common scheme or design) did not have the same relevance as positive evidence and therefore should be excluded under 404(b).

h)
The Use of 404(b) evidence for “other purposes.”

(1)
under the common law, evidence of “prior acts” was admissible if substantially relevant for (unlimited) purposes other than propensity.

(2)
When Congress wrote 404(b) they included a list of 8 things for which evidence of “prior acts” should be admissible - however, the list is not exclusive, it is only illustrative.  Other examples of purposes for which “prior act evidence” is admissible: 

(a)
To explain the conduct of a witness-rehabilitating credibility: State v. Jeffers (Az. 1983) - where the witness’s actions are dependent upon previous acts by the D against the W and the credibility of the W is at stake, the W may explain using the prior acts.

(b)
To prove predisposition. - disagreement in case law; some cases say that evidence of D’s prior conduct was admissible to prove predisposition after D raised entrapment defendant; other cases say that entrapment may not be rebutted by evidence of D’s predisposition

(c)
To support psychiatric opinion of sanity - e.g. court has allowed a psychiatrist to testify about a prior criminal event the D had committed, when the psychiatrist’s opinion rested on the recent conduct

(d)
To establish extortion victim’s state of mind. - b/c the victim’s fear is an essential element of the extortion charge, the court allowed the government to introduce evidence of the D’s threats against their parties

(e)
To counter a defense claim on a collateral matter: a claim of illegal police conduct - admissible.

(f)
Doctrine of chances- based on the idea that it is unlikely that the D would be repeatedly innocently involved in similar suspicious circumstances or situations; objective likelihood that the D was not involved in the crime at issue is reduced; theory of logical relevance - require acts that are charged and uncharged to be very similar; only necessary that the act show the repeated occurrence of similar acts within ga given time period

(g)
Prior Act Evidence to show a plan.

(i)
Evidence of a plan is relevant for noncharacter reasons b/c it demonstrates “some prior, conscious resolve in the accused’s mind”

(ii)
There are 4 different types of plans recognized by courts-sequential, chain, bizarre and spurious plans.

(a)
Rice-what the hell is a “spurious plan” if not in fact a “non-plan.”

(3)
At what point in the trial may P introduce other act evidence?

(a)
Courts have developed a general rule of postponing the admission until the conclusion of D’s case, when the court is in the best position to balance the evidence’s probative value and the Prosecution’s need for it against prejudice to the D (conduct a 403 balancing test).

(b)
U.S. v. Danzey (2d Cir 1979).  Issue: timing of the admission into evidence regarding identity.  Rule: deferral of presentation of “other act” evidence is appropriate and fair to the prosecution ONLY if the prosecution offers prior act evidence on the issue of INTENT rather than identity.  Proof of intent by similar acts by the prosecution must wait until after D’s case.

(c)
The prosecution need not wait until the defendant denies intent before introducing other acts, if intent is an element of the charge

(4)
Procedures under 404(b).  The rule prescribes no procedures for bringing up the evidentiary issues.

(a)
US v. Bailey rules: (1) government should not mention prior acts in opening statement b/c it creates too many problems; and (2) the trial judge should not have made a preliminary ruling on the admissibility w/o requiring a proffer of evidence outside of the ears of the jury

(5)
Is an on the record balancing of probative value and prejudice required under 404(b)?  Courts have not required that the judge make an on-the-record articulation.  However, you should always ask for it.

(6)
Pretrial disclosure of similar act evidence.

(a)
For a criminal case, there must be reasonable notice (In 1991, Congress amended 404(b) to include a notice provision) either before the trial or during the trial if the court excuses pretrial notice on good cause shown.  

(b) NOTE: Rules only require Govt. to give defendant notice but not vice versa.  Rice says notice should always have to be given.
(7)
Subsequent as well as prior acts may be admissible under 404(b).

(a)
Both may be relevant 

(b)
prior bad acts may be anything that occurs before trial; subsequent act may be admitted if it makes it significantly more probable that he did it.  Can show intent, MO, etc.; but cannot show knowledge (illogical).

(c)
Requirement of similarity is the same.

(8)
Evidence of whose prior act?  Any person, not just the accused - 404(b) is not specific to defendant and plaintiff. (think Perry Mason defense)
D.
Propensity in Sexual Assault Cases.

1.
RULE 413:  Evidence of Similar Crimes in Sexual Assault Cases.

a)
Tacked onto another bill.  Created for political move. [Rep. Molinari. Advisory Committee had rejected such rules for years: No justification; rules already take care of this; we do not prosecute sex offenders in federal system b/c these kinds of cases aren’t prosecuted in federal courts except on Indian reservations.  Republicans trying to be tough on crime.  In conflict with the Rules Enabling Act, which left changes/additions to FRE up to the Judiciary Committee and Advisory Committee.  Congress is not bound by any rule requiring a certain procedure for changing FRE.]

b)
How is prior child molestation occurrences any different at the base level than prior car thefts, pickpocketing, etc.  Rice says shouldn’t draft the evidence rules focused on specific types of crime, but rather weight probative value vs. prejudice.  Otherwise, FRE will eventually come to resemble the federal tax code.  Most predictive crime is actually auto theft.
c)
No reported cases using these rules.  Not an issue in federal court.

2.
Rule 414: Evidence of Similar Crimes in Child Molestation Cases.

3.
Rule 415: Evidence of Similar Acts in Civil Cases Concerning Sexual Assault.

4.
Rule 403 does apply (but this is just secondary authority).  Does this mean it’s admissible subject to the R403 balancing test?  
E.
Propensity in the Extreme: the Admissibility of Habit Evidence.

1.
The Common Law.

a)
Testimony as to an individual’s habit or an organization’s custom or practice is admissible to prove conduct consistent with that habit or custom (can be inferred), and is admissible to prove conduct consistent with that habit or custom on a particular occasion.

b)
This constitutes an exception to the general character rules because: (1) they allow any party to introduce propensity evidence in the form of an individual’s habit or routine practices; (2) they allow parties to use such evidence in both civil and criminal cases; and (3) they allow parties to introduce specific instances of prior conduct as proof of that habit or practice.

c)
Can prove habit with specific act evidence.  None of the limitations of character evidence.  No line really given as to when behavior moves from being character evidence to habit evidence.

2.
Habit vs. Character.

a)
Habit:  Regular response of an individual to, or customary practice of an organization in, the context of a specific situation.  Character:  Specialized description of a person’s disposition, or of disposition with regard to a generalized trait, such as honesty, temperance or peacefulness.  (McCormick’s definition).

b)
The key difference is the degree of similarity of situations to which the individual/organization is responding, and in the regularity of the response.

3.
RULE 406:  Habit; Routine Practice.  Evidence of the habit of a person or of the routine of an organization, whether corroborated or not and regardless of the presence of eyewitnesses, is relevant to prove that the conduct of the person or organization on a particular occasion was in conformity with the habit or routine practice.
4.
Changes from Common Law.

a)
Eliminates CL requirements of corroboration and that there be no eyewitnesses to the specific event.

5.
Application of Rule 406.

a)
Weil v. Seltzer (D.C. Cir. 1989). Patient had died & family brought suit against doctor.  D put on his former patients who had similar experiences with D re: steroids. Court held that no single person had knowledge of what doctor was doing to other patients = P could not establish D’s habit.  Foreclosing use of most important evidence used in proving habit.  As a result, lawyers should use 404(b) and other specific instances of conduct (common scheme or design).  Forget about habit.

(1)
Problem: Ct says every witness would have to know what the D did every time.  Nobody is going to know 100% of someone else’s habit all the time.  To fix, make the theory 404(b) and back up with specific acts, rather than 406, where the obstacles to admissibility are significantly greater.

6.
How is Habit or Custom to be established? not in Rules
a)
Usually established by direct testimony of persons having personal knowledge of habit or custom.  Necessary that instances occurred under substantially similar circumstances, implying that they are something more than casual reoccurrences of conduct. 
b)
Rule 403 Balancing Test.

7.
Habit vs. Custom.

a)
Organizational custom is a more accurate indication of conduct than individual habit because the reliability of habit is dependent solely upon the individual.  Organizational custom or practice is usually the product of concerted planning.  Thus, courts are more willing to receive custom evidence.

8.
Custom of an Organization to Prove Conduct of Particular Individuals.

a)
Can prove the custom of an organization by the conduct of its employees in a civil case against the organization, 

b)
But, cannot prove an individual’s conduct by the custom of the organization in a criminal case. 

F.
Relationship to Other Rules.

1.
Rule 105: Limited Admissibility.  If evidence is admissible for one purpose but not for another, the trial court should instruct the jury on the restricted purpose of why the piece was admitted into evidence.  Under 404(b), the jury would be instructed not to consider the evidence of prior offense in determining if D committed the crime here charged, but only to consider for its limited purpose.

2.
Rule 410:  Inadmissibility of Pleas, Plea Discussions and Related Statements.  With the plea of nolo contendere, a D can admit all facts alleged in support of a charge.  Rule 410 makes these pleas not admissible against the D in a subsequent case.  However, the facts admitted to in the no contest plea are admissible under 404(b) to prove such things as motive, intent, knowledge, common scheme, etc.

3.
Rule 412:  Sex Offenses; Relevance of Victim’s Past Behavior (Rape Shield Law).

a)
This rule has been modified so many times, because of its potency from a political standpoint.  Shouldn’t be in federal code.  This is another state offense, not used in federal court.  Plus, DNA technology doesn’t really make this necessary.
b)
Applies both to civil and criminal cases.

c)
Prevents use of character evidence to establish the sexual propensities (e.g. chastity, promiscuity, etc) of the charging witness/victim in virtually all sexual misconduct cases.

d)
Exceptions:  In criminal cases, can admit evidence of specific instances of sexual behavior by the alleged victim offered to prove that a person other than the accused was the source of the physical evidence; to prove consent; evidence whose exclusion would violate the constitutional rights of D.  In civil cases, evidence of victim’s reputation is admissible only if it has been placed in controversy by the alleged victim.

e)
Procedure rules are what have made this rule beneficial.  P has right of immediate appeal of decision to let info in.; rt of notice.
f)
This is much more a 404(b) issue - more or less relevant.

g)     Requires a 403 balancing test.

4.
Rule 609(a):  Impeachment by Evidence of Conviction of Crime.  Prior conviction which is inadmissible under 609 because it was not a felony or is overly prejudicial may be admissible under 404(b) for other purposes, such as proof of intent, opportunity and knowledge.
5.
Rule 609(b):  Time Limit on Use of Prior Convictions.  This rule sets a 10 year time limit, but 404(b) does not have a similar limitation; if the evidence is over 10 years old, it can still come in under 404(b) and remoteness would go  to weight, not admissibility.

6.
Rule 702:  Testimony by Experts.  Rule 405 allows character to be proven (under 404) by opinion testimony-this includes both lay and expert testimony b/c Rule 702 specifies that expert testimony counts as “opinion or otherwise.”

7.
Rule 803(21):  Reputation as to Character.  [This rule creates an exception to the hearsay rule for reputation evidence of a person’s character among associates or in the community.]  If reputation evidence is otherwise admissible, its hearsay character will not prevent its admission because of an exception to the hearsay rule in 803(21).  


G.
Problems - separate sheet
VIII.
SIMILAR OCCURRENCES.

A.
Overview

1.
Evidence of similar occurrences is generally admitted at common law and under FRE, but subject to 403 balancing test.

2.
Rationale for admissibility: can increase the probability that (1) the event giving rise to the COA actually occurred; (2) the event occurred in the way the proponent of the similar occurrence evidence alleges; (3) the nature and condition of the event, certain instrumentalities, causation, notice.

3.
Courts usually require a “substantial similarity” showing as a foundational requirement.  However, similarity required depends on what you are trying to prove (see Beechum footnote 15).  Different actions require different standards.  General principles determined by standard of logical relevance.

B.
Spontaneous Similar Occurrences

1.
Spontaneous similar occurrences: defined as spontaneous occurrences that neither party has caused or instigated for the purposes of the litigation

2.
Governed by rules of logical relevance (FRE 401-403).  No FRE governs only spontaneous similar occurrences.

3.
Usually occur prior to act that gave rise to COA.  

4.
Simon v. Kennebunkport (Me. 1980).  P claims there was a defect in the sidewalk. Testimony of storeowner witness was not allowed.  P made proffer that W would say he had seen 100 people fall.  Trial court excluded storeowner, but allowed evidence of non-occurrence of husband’s fall.  Court erred in excluding storeowner’s testimony-it clearly satisfies substantial similarity foundational requirement (“substantial similarity”) and is highly probative on material issue whether the sidewalk was in a defective condition at time of fall (proved unchanging condition of the sidewalk).  Denial by the trial court was an abuse of discretion.

a)
Standard of discretion.  Where proponent can show that other accidents occurred under circumstances substantially similar to those prevailing at the time of injury in question, such evidence is admissible subject to exclusion by trial judge when its probative value is outweighed by 403 considerations.

5.
Substantial Similarity Requirement: What Factors Do Courts Consider and What Level of Similarity Do They Require?

a)
Factors courts consider and level of similarity required: 1) Nature of COA and conditions that surround the occurrence-“operative circumstances”-parties, subject matter, timeframe; and (2) level of similarity.

(1)
What has to be substantially similar: depends on what you are proving (operative circumstances).  See Beechum fn 15 for guidance (what has to be the same is what makes it substantially similar).

(2)
Substantial similarity = sufficient similarity (relevant to what you are trying to prove) and modified 

6.
Subsequent Similar Occurrences.

a)
Same logic as spontaneous.  The court would focus on the proximity of the subsequent event to the event at issue and the similarity of the two occurrences.  (e.g. - can’t prove prior notice, but can prove intent)

7.
Nonoccurrence evidence.

a)
Purpose: To show something didn’t happen.

b)     Problems: (1) how to establish fact of nonoccurrence - absence of complaints does not mean that incidents did not happen; and (2) establishing circumstances during the period of nonoccurrence were sufficiently similar to those involved in the COA that the fact of nonoccurrence is relevant to the litigation.  It takes more non-occurrences than occurrences to be probative.
c)
Factors weighed heavily in the court’s assessment of the adequacy of circumstantial evidence: (1) Contemporaneity (closeness in time) of nonoccurrence to event that gave rise to COA; (2) whether conditions were static; and (3) Frequency of use during period of nonoccurrence.

d)
Nonoccurrence evidence is usually less prejudicial and less probative than occurrence evidence

C.
Created Similar Occurrences.  Demonstrative Evidence/Re-enactments.

1.
To ensure that evidence is relevant to purpose for which it is being used, courts have required offeror to lay a proper foundation by showing a “sufficient similarity” (usually substantial) between the conditions that the experiment or demonstration creates and those that existed at the time the COA arose.

2.
Randall v. Warnaco, Inc. (8th Cir. 1982).  Claim of negligence against manufacturer for not making tent flame-retardant or providing second exit.  D offers video of people pouring fuel onto logs on stove. Trying to show absorption of logs.   Level of similarity was too substantial, near perfect.  In effect trying to recreate events instead of creating similar circumstances.  D would have been better off with a lab experiment to show absorption - would have avoided the problem of D basically recreating the event.  Reenactment proves too much - less detail would have been more probative of proposition that D was trying to prove.

a)
What has to be substantially similar?  What makes it relevant (operative circumstances). Relevance of evidence determined by what offeror is trying to prove; more detail can be prejudicial.  
D.
Relationship to Other Rules

1.
Rule 404.  Character Evidence Not Admissible to Prove Conduct; Exceptions; other Crimes.  Rule 405.  Methods of Proving Character.

2.
If similar occurrence evidence involves an individual’s conduct and is offered to establish that individual’s subsequent behavior, might conflict with prohibition against character evidence to establish propensity under 404 and 405.  But it may amount to habit (406) or be used for another purpose (404(b)), in which case it would be allowed.

E.
Problems

1.
No.  The ∏ would have to show similar circumstances because that was the issue at hand - whether the city had notice of the malfunctioning light.  Large time acct.  All accidents might have been caused by something else.
2.
Probably not admitted. Case said yes because there was proximity in time and occurrence and well as a high frequency of use.  Issue is what time is relevant: branches are not static condition (winter v. summer).  Issue 2: how do they know it’s never happened…maybe no one ever complained.
3.
You are trying to prove that they had prior notice so you would need to prove similarity in time and similar conditions (e.g. type of device that teenagers vandalized, same rail line) - those factors would influence how the company would be able to anticipate problems

4.
Unreasonabless of leaving the defective product on the market - to show that they had prior notice that the design was unacceptable.  Broader you can make it, the more you have to pull from.
IX.
 SUBSEQUENT REPAIRS/ REMEDIAL MEASURES (corrective/changing design).

A.
The Common Law.

1.
Courts have accorded a privileged status to evidence of subsequent repairs, holding it inadmissible to prove negligence or culpable conduct on the part of the one responsible for the corrective measures.  This is because evidence concerning the corrective measures is often quite persuasive to the fact finder that the condition being corrected was indeed hazardous and that the D should have taken precaution prior to the incident in the exercise of due care.

a)
Between a rock and a hard place.  If make repair, (without privilege) will be an admission and will be used against you.  If don’t do it, will get punitive damages for gross negligence in not repairing earlier.

b)    Rationale assumes that people know of this rule beforehand and it affects their behavior in making reports.  Truth is that cost, etc. have more effect on design changes than knowledge of legal rules.
2.
But can use evidence of subsequent repairs or remedial measures for other purposes: ownership, control or feasibility of precautionary measures, if disputed, or impeachment (issues other than negligence or culpable conduct).  However, such issues must be affirmatively disputed in the litigation.

a)
Have right to ask for limited use of evidence - similar to a limiting instruction under FRE 105.  Problem: highlighting to jury that it could be used (improperly) for negligence.

3.
Repairs by other people (someone other than the person being sued) don’t have negative impact on conduct relative to litigation in question - not an admission in this case ( it’s hearsay - an out of court statement made by 3rd party - i.e. that the item was dangerous so they fixed it).  Ex: rule not applicable to evidence of mechanic repairs of product manufactured by company in suit against company for product liability. 

4.
Use for impeachment purposes. Trying to circumvent rule:  P’s attorney puts D on stand and ask him if product was safe, and if he says yes, P uses repairs (which is otherwise inadmissible) as prior inconsistent statement in order to impeach credibility of the witness b/c conduct is inconsistent with claim of lack of negligence.  P can’t be surprised b/c he knows what D is going to say.  (CL then req’d party doing questioning to be surprised & damaged.)
a)
Impeaching one’s own witness: the only time the evidence may be used for impeachment purposes is if the party responsible for the repairs volunteers testimony about its condition which is inconsistent with the remedial measure taken, and thereby attempts to gain an unfair advantage.  In this situation a party can impeach its own witness (required that the party be surprised and damaged (not disappointed))

B.
The Federal Rules

1.
RULE 407: Subsequent Remedial Measures.  When after an injury or harm allegedly caused by an event, measures are taken that, if taken previously, would have made the injury or harm less likely to occur, evidence of the subsequent measures is not admissible to prove negligence, culpable conduct, a defect in a product, a defect in a product’s design, or a need for warning or instruction.  This rule does not require the exclusion of evidence of subsequent measures when offered for another purpose, such as proving ownership, control, or feasibility of precautionary measures, if controverted, or impeachment.

2.
Changes from the Common Law:  

a)
Expands the suppression of remedial measures evidence from proof of negligence and culpabile conduct to proof of a “defect in a product, a defect in a product’s design, or a need for warning or instruction” in product liability actions, i.e. rule applies to product liability actions.
b)    Changes made prior to an injury are not protected by rule.  
1)    Rationale:  Perverse.  Have to wait until someone is injured in order to get protection & before manufacturer can make change to product and not have it used against them.  Rice: all remedial measures should be privileged (protected) - Ps should have to prove more than just SRM, not really put in a worse condition b/c they can still prove the product is defective -- that’s what the COA is supposed to be doing.  The policy is to encourage/not discourage manufacturers from making safer products, so privileging all truly remedial measures would be best.  
c)
Grenada Steel v. Alabama Oxygen Co. (5th Cir. 1983): Issue: whether FRE 407 applies to product liability cases.  In Ault, the 8th Cir. had decided that according to the CL, the blanket exclusionary rule was not applicable to strict liability cases.  Facts: competitor changes similar valve, defendant did not change own valve.  Change to product occurred before the injury.  So FRE 407 did not apply (“When after an injury or harm allegedly caused by an event”).  So, protection in FRE 407 only afforded after an injury.  Here, 5th Circuit held that FRE 407 IS applicable to product liability cases b/c the issue is whether the product was defective at the time that it was sold.

d)
If the implementation of repairs occurred after the incident but the decision to make the repairs had been made before the incident, the 7th Circuit held that evidence of the subsequent or remedial repairs is still not admissible.

3.
Feasibility of Precautionary Measures.  When feasibility (of precautionary measures) is an issue in the litigation, subsequent remedial measures that are probative of that question are admissible.  In product liability, feasibility is often an issue.  
C.
Relationship to Other Rules.

1.
Rule 105: Limited Admissibility.  FRE 407 forbids use of subsequent repairs for negligence or culpable conduct, but it is allowed for other purposes (ownership, control, feasibility of precautionary measures or impeachment).  Opponent is entitled to Rule 105 limiting instruction.  Problem with this is that use of Rule 105 limiting instructions may be tactically bad because it may highlight an issue for the jury that might not otherwise have seemed obvious to them.

2.
Rule 607: Who may impeach?  Rule 613: Prior statements of Witness.  So long as party did not testify in superlatives about the superiority of his product, cannot impeach under FRE 407.  If party voluntarily testifies as to the condition of the item, then you can impeach.
3.
Rule 801: The Definition of Hearsay Subsequent repairs are a form of admission.  Rule 802: Hearsay Rule.  Subsequent repairs would not be considered hearsay because the repairer did not intend them to be a statement about the object’s condition.

D.
Problems

1.
not admissible (only goes to negligence) - however, could be admissible to show ownership

2.
admissible to rebut -P offered evidence in response to ski resort’s claim that P was contributorily negligent; D’s claims could be inconsistent

X.
OFFERS OF COMPROMISE.

A.
The Common Law.

1.
At CL, offers of compromise are not admissible as admissions of either the validity of the claim or of the amount of the claim.  Purpose: to encourage dispute resolution.  Before this rule, you had to preface everything with a “hypothetically” or “if this was true” (during negotiations) if it was not part of the settlement offer.

a)
Privilege extends to conversations leading up to the compromise as well as the compromise itself.

2.
Statements in negotiations are also privileged.  

3.
Esser v. Brophey (Mn. 1942).  Reflects the rule as it stood 50 years ago (we now admit to biases).  Looks like collusion.  This is where the statement was inconsistent with the prior statement.  H testifying against person he had previously paid in settlement.  Compromise and settlement between the witness and D was not admissible to impeach witness: not relevant to show either admission of liability or witness’ hostility to D.  

a)
However, today, it would come in to establish his bias and inconsistency - impeachment.  Though there technically hasn’t been a change to FRE, there’s more receptiveness to issues of bias in courts (see R408 below).
B.
The Federal Rules

1.
RULE 408.  Compromise and Offers to Compromise.  Evidence of (1) furnishing or offering to furnish, or (2) accepting or offering or promising to accept, a valuable consideration in compromising or attempting to compromise a claim which was disputed as to either validity or amount, is not admissible to prove liability for or invalidity of the claim or its amount.  Evidence of conduct or statements made in compromise negotiations is likewise not admissible.  This rule does not require the exclusion of any evidence otherwise discoverable merely because it is presented in the course of compromise negotiations.  This rule also does not require exclusion if offered for another purpose, such as proving bias or prejudice of a witness, negating a contention of undue delay, or proving an effort to obstruct a criminal investigation or proceeding.

a)
Does not require exclusion of any evidence otherwise discoverable merely because presented in the course of negotiations - if the information is otherwise discoverable, it can still be admissible.  Can’t make a 408 objection in that case.

b)
Does not require exclusion when evidence is offered for another purpose, e.g. bias or prejudice of a witness, negating a contention of undue delay, or proving effort to obstruct a criminal investigation or prosecution.

2.
Changes from the Common Law.

a)
Rule makes privileged all statements made during the course of settlement negotiations, to the same extent as the offer itself that the parties are discussing.

b)
Provides the same protection to completed compromises as it does to offers and settlement discussions.  (Common law generally did not extend the protection to completed compromises that one of the parties repudiated, resulting in litigation on the matter that was the subject of the compromise -CL courts allowed the parties to use the repudiated settlement as an admission of the claim’s validity.)

c)
Rule 408 extends the prohibition on the use of compromises to compromises that a party subsequently repudiates - this b/c in an action to enforce the settlement agreement, the prior agreement is always admissible b/c the proponent is not using the agreement as evidence of the claim’s validity; instead the unenforced settlement constitutes the claim on which the action is based.

d)
Not clear whether the rule incorporates third change-whether it allows use of third party witness’ prior settlement with a party to impeach the W’s credibility.  No answer.


3.
What is Protected?

a)
Protects the offer, the acceptance and statements made in the course of compromise negotiations.

b)
Just says “not admissible.”  Protection of FRE 408 is limited to civil cases.  2nd and 7th Circ.  also say that the rule does not prohibit evidence in criminal proceedings concerning the admissions and statements made at a conference to settle claims of private parties.  This b/c there is a greater public interest in prosecution of crime.

c)
The existence of confidentiality in the compromise negotiations is irrelevant to an analysis of whether Rule 408 protections apply to evidence of compromise negotiations - b/c evidence is not admissible.

4.
“Evidence Otherwise Discoverable”.
a)    The only kind of docs 408 will protect from use at trial because of disclosure during settlement negotiations are those that were specifically prepared for the negotiations. (e.g. Ramada v. Rauch - Goldsmith report inadmissible b/c the documents were produced in anticipation of the negotiations for settlement).

5.
Other Purposes for Which Compromise Evidence May be Offered.

a)
To prove bias or prejudice of W, negativing a contention of undue delay or proving an effort to obstruct a criminal investigation.  

b)
To establish D’s notice or knowledge of pending action against him.

c)
Establish damages.

d)
Running of statute of limitations

e)
Civil v. criminal - the rule doesn’t specify that the evidence CAN’T be used for civil and criminal proceedings.  Does that mean that the compromise evidence can later be admitted into a criminal trial b/c the rule does nto specify?  Courts are split.

6.
Discovery of Compromise Information.

a)
Is discoverable, but not necessarily admissible.  Must reasonably lead to the discovery of other evidence.

b)
Courts have different requirements of showings necessary to obtain discovery regarding information from compromise negotiations:

(1)
Must argue that there is at least some particularized showing of a likelihood that admissible evidence will be generated by the dissemination of the terms of a settlement agreement (more restrictive view) - Bottaro v. Hatton - discovery is not automatic

(2)
Showing that there is some legitimate relevance to the requested information

c)
If the adequacy of a settlement is an issue before the court, appellate courts have held it is an abuse of discretion for the trial court not to permit discovery

7.   Courts divided on whether info protected under R408 is also excluded in criminal trials.  This is b/c R410 incl. both civil & criminal in its wording but R408 does not.  Rice:  Advisory Committee needs to get off their butts and clarify this.
8.     Confidentiality is not a condition of settlement according to FRE.
9.
Summary Jury Trials - 

a)
Mock trials are designed to encourage settlement, and parties agree to keep the results private.  7th Cir. has said that Rule 408 prevents party from breaching the confidentiality agreement and making evidentiary use of information generated during summary jury trials (often these mock trials have agreements of confidentiality).

10.
What Constitutes “A Claim Which Was Disputed” So as to Trigger Rule 408?

a)
Rule 408 prohibition applies where the parties were attempting to compromise a claim which was disputed as to either validity or amount

b)
How to define “disputed claim”? - Circuit split - some say there has to be threatened litigation (“clear cut-off point”), others argue that there has to be some sort of articulable dispute.  

C.
Relationship to Other Rules. 

1.
Rule 403: Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or Waste of Time.  Evidence of settlement for “another purpose” is still subject to court’s discretion under 403 (balancing test necessary).

2.
Rule 409: Payment of Medical and Similar Expenses.  

a)
Prevents evidence of offers to pay expenses from being used to prove “liability for the injury,” but does not prevent its use if relevant for another purpose (same privileged status afforded as in Rule 408).  Rice: This doesn’t make sense.  Why is only medical privileged?  But when a guy offers to pay for the guy to go to mechanic to get his car fixed, it’s not protected.  Besides no one offers to do this.
D.
RULE 410.  Inadmissibility of Pleas, Plea Discussions and Related Statements: 

Except as otherwise provided in this rule, evidence of the following is not, in any civil or criminal proceeding, admissible against the defendant who made the plea or was a participant in the plea discussions:

1. a plea of guilty which was later withdrawn;

2. a plea of nolo contendre;   
3. any statement made in the course of any proceedings under Rule 11 of the FR of Criminal Procedure or comparable state procedure regarding either of the foregoing pleas; 
OR 

4. any statement made in the course of plea discussions with an attorney for the prosecuting authority which do not result in a plea of guilty or which result in a plea of guilty later withdrawn.  

However, such a statement is admissible (i) in any proceeding wherein another statement made in the course of the same plea or plea discussion has been introduced and the statement ought in fairness be considered contemporaneously with it, or (ii) in a criminal proceeding for perjury or false statement if the statement was made by the defendant under oath, on the record and in the presence of counsel.

1.
Summary: Pleas of nolo contendere, withdrawn guilty pleas and offers to plead guilty or nolo contendre and all statements relating to either of those offers (whether made by D or his attorney) are privileged to the same extent as would be under 408.  Applies to criminal and civil.  The privilege afforded is broad, but what is not privileged is even bigger.
2.
Final sentence of rule: Rule of Completeness.  Fairness - if in all fairness, court should have the whole story.

3.
Limitations. (what is not protected by this rule? - here differs from Rule 408)

a)
Guilty plea admissible in a subsequent civil trial even if the product of a plea bargain; the offers and discussions of the offers of plea bargain are not admissible.  Rule 410 codified common law practice of allowing parties to use unwithdrawn guilty pleas as admissions in subsequent civil litigation of the facts that were necessary to the determination of guilt on each charge.

(1)
Interesting: a guilty plea withdrawn can be similar to the first complaint in a civil proceeding that is later amended.  However, whereas the guilty plea withdrawn cannot later be used against you, the initial complaint can be used against you in a civil trial b/c it is not protected by compromise rules (Rule 408).  Question: admissible for what purpose?

(2)
This creates an inconsistency between the evidentiary status of completed settlements in criminal and civil litigation: admissible in criminal case (Ruole 410), not admissible in civil suit (Rule 408)

(3)
Some states don’t allow guilty pleas of minor offenses to come in

b)
Rule 410 does not prevent use of statements in plea discussions that did not result of guilty plea that was not withdrawn. 

c)
Protects only statements made to “an attorney for the prosecuting authority.”

(1)
Lawyers used to argue that statements made to criminal investigators were protected as part of negotiations  led to amendment of Rule 410  410(4) meaning that statements made to the government’s attorney are protected and are thus inadmissible; however, information given to criminal investigators is not protected and is therefore admissible

(2)
Courts have begun to say that this protection applies to agents for the attorney for the prosecuting authority (e.g. police officers) - expansion of Rule 410(4).  (For example: the Eighth Circuit has extended the coverage of Rule 410 to statements made to law enforcement agents who have been given express authority to act for the prosecuting authority).

d)
Affects only Admissibility of Pleas “Against the Defendant”.  

(1)
Doesn’t apply in another case where they are not the defendant (i.e. when the individual is a W in an action involving other parties).  

(2)
However, parties may use such pleas and statements for impeachment purposes if the prior defendant is a witness in an action involving other individuals.  

e)
Protects statements only to the extent made in course of plea discussions
(1)
 b/c there can be confusion between offers to cooperate and offers to plead guilty - a statement will be construed as having been made “in the course of plea discussion” only if two elements are satisfied:

(a)
the suspect exhibited an actual subjective expectation that he was negotiating a plea at the time of the discussion, AND

(b)
the suspect’s expectation was reasonable given the totality of the circumstances.

f)
Testimony before grand jury can be used.

g)
Permits Prosecutor to introduce D’s statements (i) when in fairness, the jury ought to consider the statements in conjunction with the statements that D might offer from the same plea discussion and (ii) when D has made the statements under oath, on the record, and in the presence of counsel, and is being prosecuted for having committed perjury through those statements.

4.
Can Protections of Rule 410 be Waived?  Yes - example: U.S. v. Mezzanato (1995) - SC upheld waiver of Rule 410.   Dissent argued its fear that this would be used against D for impeachment and substantive purposes (slippery slope argument).  E.g. that prosecutors can insist that you waive your rights to FRE 410 before they will negotiate.

5.
The plea but not the judgment?  

(1)
Rule 410 does not exclude guilty pleas that have not been withdrawn but FRE 803(22) allows evidence of final judgments of conviction in felony cases BUT excludes misdemeanor convictions and civil judgments.  So, when there is a judgment of conviction in a misdemeanor case based on a guilty plea, the plea comes in but not the judgment/conviction.  Illogical.  Rice says that this brings up an inconsistency in the Rule.

6.
Rule 801(d)(2). Statements that are Not Hearsay--Admissions by Party-Opponent. 

a)
Offers of compromise under FRE 408, offers to pay medical expenses under FRE 409, and pleas of guilty were hearsay under CL if offered to prove the truth of the matter asserted in the offers or pleas.  But, admissible under admissions by party opponent exception under CL, and now under FRE, they are not within the definition of hearsay.

E.
Problems

1.
Is testimony concerning the substance of statements the defendant made during unsuccessful mediation discussions admissible?  No, because no civil or criminal charges have been filed yet. (See article by Prof. Blakely on page 262 regarding limitations on Rule 410); also arguably he had not been talking to the attorney for the prosecuting authority (requirement of 410(4)).  Rice says this determination is based on a balancing act of the underlying policies of the applicable FRE.  Defeats the purpose of the mediation idea.  
2.
Courts have said no, courts should not allow manufacturer to elicit this testimony from McInnis.  Mftr’s attorney is trying to get around exclusion rule -- P was called by D just to be impeached w/something prohibited by rules of compromise.  Req. is that party calling W must be surprised, so this move is invalid b/c the sole reason for calling P was impeachment.
3.
Discretionary matter for the court as to whether or not to say something to the jury.
CHAPTER FOUR: DEFINITION OF HEARSAY  (“Let’s start the course.”)
XI.
The Common Law Definition of Hearsay
A.
DIAGRAM 1 (page 270)

1.
First person witnessed what happened; makes statement about those perceptions; that statement is also heard by another witness; second witness testifies at trial.

2.
Witness #1 on the stand-no problems with sincerity, ambiguity, perception, inaccurate memory (testimonial concerns); no hearsay problem here.  

a)
Hearsay is a problem when testimonial concerns cannot be addressed b/c W1 is not in the courtroom

b)
Firsthand witness will not be hearsay.

3.
Witness #2 on the stand-If statement offered just to prove that it was made (consciousness, warning, etc. are at issue), then no hearsay problem because its relevancy comes simply from the fact of its utterance and the witness’ personal knowledge of its utterance.

a)
Hearsay problem arises when the testimonial concerns cannot be explored in the courtroom (visions or personal knowledge of things being recounted); W2 only knows what W1 told him.

B.
DIAGRAM 2 (page 271)

1.
Situation: W1 writes a letter and sends it to W2; 

2.
W2’s testimony regarding evidence would still be hearsay.  The letter, once authenticated, does not present sincerity/ambiguity problems, but is still hearsay because it is equivalent of a “person” saying “the person who wrote me said . . . “; but still cannot test why W1 said it.

3.
All that is solved is the first truth of hearsay, which is the accuracy of the actual words said.  Fact that it’s put in writing is that you still can’t explore the testimonial problems with what the original person is saying.  Hearsay problem is that you have to go into the mind of a person who is not present in the courtroom

C.
Definition and Rationale.

1.
Elements of Hearsay

a)
Hearsay is relevant b/c it is being offered as truth.

b)
Hearsay is DEFINED as: evidence of 

(1)
a statement made outside the proceedings 

(2)
which is being offered 

(3)
to prove the truth of the matter asserted

c)
Four dangers of testimonial evidence: faulty perception; inaccurate memory; insincerity; and ambiguity.

d)
If you’re offering the statement merely to prove that it was uttered, then you don’t have a hearsay problem.  If you have to go through the mind of an individual who is not in the courtroom under oath, then you do have a hearsay problem.  Need individual who made the statement to be in the courtroom to explore the testimony and the possible written statement.  When offering statement for its truth, there is no way to test accuracy of statement as of-court person.  Cannot delve into declarant’s mind through witness’ testimony.  Cannot test quality of declarant’s mind/knowledge.

e)
“Striking while the Iron is Hot”  It is even hearsay if the W is recounting his own out-of-court statement, (i.e., to the police).  The fact of the utterance is not a hearsay problem, but it is difficult even to re-enter your own mind and testify as to what you were thinking at the time the statement was made-to test perception/memory/sincerity/ambiguity - coals are cold by the time you get to the courtroom.  Rice thinks this is a meaningless comment.
f)
U.S. v. Brown  (5th Cir. 1977).  Income tax fraud.  Star witness: IRS auditor.  Her “proof” came from conversations with taxpayers.  Had no personal knowledge of overstatements/deductions.  Jury had no way to examine the trustworthiness of witness’ testimony.  
(1)    Basic rule: is that the other side must reveal the basis of what they testify about.  If it is factual knowledge, they must have firsthand knowledge of it - need to establish the foundation of where witness acquired information.

(2)
Is it hearsay if W1 repeats own out of court statement?  (e.g. repeating own prior out of court statement that W1 said to W2)  Yes, hearsay b/c you’re not testifying as to what you know from personal experience.  Witness here is being asked what they said, not what they saw.  Is it hearsay if out-of-court declarant is in courtroom? (e.g. W2 reports what W1 said while W1 is in courtroom)  Yes, hearsay.  Strict literal approach: if repeating any statement made out of court, it fits the common law definition of hearsay - even if own statement (doesn’t make much sense, since can be cross-examined on it; though CE is not “striking while the iron is hot”).  Academic exercise.  Rice says that this principle makes no practical sense but sometimes a person can’t remember why they made a statement in the past.
g)
According to Rice, technically everything you learn, from language to colors to the process of how to order and translate thoughts is hearsay because at some point you had to be told about it by someone else.

2.
Communication by Conduct:  “See-say” p.291
a)
See-say and hearsay are the same thing except the message is portrayed by sight instead of by sound; however, there is more ambiguity in see-say than in hearsay b/c the W reads a message into what s/he saw and is then offering it as proof of what s/he was.  Form that out of court statement takes is irrelevant.   

Intended Implication Ex: In response to the question, “Who cheated on the exam?” W points at D.  Conduct is proven through testimony of Y, an observer, to establish who cheated.  This is ambiguous action that can be interpreted in many ways.
Unintended Implication Ex:  Driver stops car at intersection that is controlled by traffice light.  Conduct is proven at subsequent trial through testimony of W who saw driver & is offered to prove the light was red in driver’s direction.
3.
Indirect Verbal Communications (another form of Hearsay under the CL).

a)
Indirect Hearsay proposes a factual conclusion that is based on information from third parties that is not explicitly stated - requires inference by third party.  Both direct and indirect hearsay are inadmissible.

(1)
Hearsay by conduct is always indirect.  

(2)
Hearsay can also be indirect by words: e.g. speaking in metaphors, use of euphemism, colloquy, irony.   

b)
People v. Barnhart (Cal. App. 1944).  Unintended, implied part of speech.  Undercover cop took telephone calls - wanted to offer evidence of the substance calls to prove that the nature of the establishment was a gambling place; majority did not address hearsay issue at trial but said that evidence was sufficient to support the verdict.  Concurring opinion says that majority’s oversight is judicial stupidity.  First questions: is it relevant and how is it relevant?  This is hearsay because the relevance of the calls to the cause turns on the statements made by the callers.  Problem is in inferring that each caller made the call to place a bet b/c the place was a betting establishment.  Relying on substance of calls to prove nature of matter asserted = hearsay.  This case turns on the accuracy of the people making the calls.  For a jury to infer that the place is a bookie joint requires that the people making the calls believe they are calling a place that takes bets.  Have to trust memory, perception, sincerity and ambiguity of each caller.  

(1)
Just b/c evidence is hearsay doesn’t mean that it’s not accurate.  Reliability of hearsay doesn’t determine whether it’s hearsay or not.  It may change whether it’s admissible as an exception.  Don’t change the definition of hearsay b/c of reliability.
(2)
Rice says the cops screwed up by picking up the phone and not simply wiretapping.
c)
Roger C. Park article (p. 282) Disservice by McCormick: says that conversations were non-hearsay “verbal parts of the act” because the words were explanatory words, which accompanied and gave character to the transactions.  Oral statement is hearsay and conduct/act is hearsay, but verbal part of act is not hearsay.  Crazy -- makes no sense. 
(1)  Verbal Part of an Act - Only makes sense when words and conduct taken together are an operative fact of a legal conclusion (e.g. delivery plus statement of donative intent creates gift.)   Now hornbook has been rewritten.

(2)
If evidence is simply corroborating other evidence or value of the story and accuracy of informant given by an informant - it is not offered for the truth of the matter stated in it -- OK

4.
Unintended Communications.

a)
Hearsay can involve overheard speech where the speaker did not intend to convey the message that would come across if the statement were admitted.  If a statement’s accuracy is critical for its admission into evidence, b/c its relevance turns on its truth, courts should apply the hearsay rule w/o reference to the speaker’s intention.

b)
Wright v. Doe D. Tatham. (Eng. 1837).  Evidentially a worthless case.  Case establishes conduct as hearsay (but not really the case here).  3 letters written by third parties and offered to show that testator was competent and rational person; “we think you’re competent, we want to buy corn.”  Court says that the sending of the letter was a statement that was hearsay.  Conduct of writing really didn’t establish competence.  Rice: Relevance of the letter is based on the content of letter - establishes it as probative of the implied assumption - implication comes from the complexity of the words being used not conduct.   “Conduct as hearsay”, as this case has been labeled, is a misnomer.

(1)
Problems with this case: 1) No evidence that the writers had personal knowledge of the recipient’s competence; 2) No evidence that the writers themselves wrote the letters; 3) we are making an inference from the third parties’ actions that b/c they did business with the deceased person, they found that he was competent

c)
Categories of Hearsay.  (Chart on 290-291 - supposed to be a pyramid.)  

(1)
direct assertion or direct message

(a)
words - direct or indirect message; message - intended or unintended

(b)
conduct - always indirect

(c)
many courts have said that unintended, indirect messages are not hearsay (e.g. prescription for medication used only to treat AIDS (AZT) used to prove that a patient has AIDS) - have determined that this eliminates the insincerity (mendacity) element from the testimonial dangers -this only serves to guarantee that there is a “sincerely inaccurate” statement  still bad evidence

(d)
indirect statements always enhance problems of ambiguity  requires fact finders to determine accuracy and make inference

5.
Courts’ Definitional Problems with Hearsay.

a)
Statement may have initially been made in the presence of opponent.  Many courts have refused to exclude out of court statements when said in the presence of opponent.  All that is changed by the presence of the opponent is that the opponent can challenge the statement, but doesn’t change its hearsay character at all.  Under CL, that was hearsay but was admissible b/c opponent’s silence (by not objecting to the hearsay) is construed as an admission by him of the accusation’s truth (“implied admission by silence”).  
b)
Assertion-Oriented Approach: “This is orange juice” vs. “I believe this is orange juice.”  Some judges have focused on the term “assertion” in the definition of hearsay and have given it a limited interpretation, concluding that the hearsay rule is applicable ONLY if the out-of-court statement is being repeated in-court to prove the truth of the literal words employed.  If the declarant did not directly state the words challenged as hearsay “I believe..”, courts do not consider the statement as having been “asserted” for hearsay purposes.  The logic is that if the declarant did not intend the indirect message, it must be sincere and therefore doesn’t have the inherent issues of hearsay.  
(1)
Rice thinks this is silly.  If you have to offer the statement for what was literally said, you ignore the realities of speech.   TRUTH: Literal words do not define whether it’s hearsay.  What defines hearsay is if you are required to go through the mind of the declarant.  Both statements are hearsay.
c)
The “Circumstantial Evidence Trap”.  Some courts have said that circumstantial evidence is not hearsay.  This is just the courts looking for easy rule of thumb.  However, whether evidence is circumstantial has nothing to do with whether it is hearsay, it just affects whether the evidence is direct or indirect.  The logical means by which the evidence proves the act (whether direct or indirect) does not change any aspect of the statement relative to hearsay.

D.
Offered for Truth.  Things that are NOT Hearsay.
1.
To determine whether the use of an out-of-court statement falls within the hearsay rule, you must answer the basic question: “Why is it relevant? Why are you offering it?”  It’s not hearsay if you’re not offering it for the truth b/c hearsay dangers are not present (TAMP).  
Ex:  If relevant to the proof of a proposition solely because of the fact that the statement was uttered, there is no hearsay problem.  e.g.  After accident, evidence that victim said, “I’m conscious” is offered to prove consciousness = not hearsay b/c the words are irrelevant.  The fact that the victim spoke is what proves he was conscious.  e.g. Evidence that D was running away from scene of crime can be offered to show he was there, not as admission of guilt (hearsay). 
2.
Three categories of statements that are relevant because of their utterance, and not because of their truth, (therefore not hearsay).

a)
Effect on hearer.

(1)
A statement is not hearsay if the issue is the statement’s effect on the hearer, NOT whether the statement itself is true.  Example: “Watch out!” or threats of self-defense.  Fact that it was said is determinative for reasonable belief to later act in a certain way.

(2)
Adequate warning.  Notice.

b)
Operative Facts or Verbal Facts.

(1)
Where the utterance acts as an operation of the law, it’s not hearsay.  Statements that have a legal significance because of their utterance are not hearsay if used to establish the occurrence of a legal event brought about by the utterance.  Examples: statements of conveyance, slanderous statements, and statements that create a contract.

(2)
Freeman v. Met Life. (W.D. Va. 1979).  Contract case.  Utterance of cancellation is operative fact of cancellations - not hearsay.  After it is said, the person no longer owns the policy, it is canceled.  Utterance acts as an operation of law.  

c)
Knowledge.

(1)
When the out-of-court declarant’s knowledge is relevant to the litigation, statements of fact, on their face, reflect knowledge of those facts by the individual uttering the words.  Statements therefore are not hearsay because their value to the litigation is not dependent upon belief in the truth of their content.

(2)
U.S. v. Parry (5th Cir. 1981).  Mom’s statement offered by D as proof that D had knowledge of agent’s identity when he spoke.  Mom’s statement is not hearsay because it establishes son’s knowledge.  Mom’s statement is out of the scope of hearsay prohibition.  Implicit in rule is recognition that whenever an out of court statement is used for some purpose other than to prove the truth of the matter asserted, the value of the statement does not rest on declarant’s credibility, and is thus not hearsay.

(a)
Doesn’t matter if person prefaces statement with “I know”

E.
Silence as Hearsay.

1.
Depends on whether silence is relevant  - silence becomes hearsay when you’re trying to prove what the silence might imply (e.g. “no one ever complained about my product” as evidence that product was safe)  nonexistent, indirect evidence.

2.
FRE says that silence is NOT hearsay, but it involves all the dangers (some to a greater degree, e.g., ambiguity).  But there are two silence exceptions in FRE: absence of business records and public records.  Usually up to the judge’s discretion. 

3.
Two types of silence as hearsay cases:

a)
Those concerned with the admissibility of evidence of the failure of buyer of goods to complain or one injured who fails to report on an issue as to the occurrence or severity of the accident; AND

b)
Those concerned with the admissibility of evidence of the failure of one alleged to have had an agreement, executed an instrument or to have been served with process, to mention the disputed act or event to his family or associates, on an issue as to the occurrence of that act or event.

F.
Twilight Zone of Hearsay--Communications by Machines.

1.
“Dogs & Nuns Rule”--Courts have overlooked the hearsay implications of the machine-gathered information b/c there is a circumstantial guarantees of trustworthiness.  Must only authenticate that the machine was functioning properly.  (e.g. dogs are machines b/c they are trained to act out of instinct, and unconditioned response, so far less chance of ambiguity/insincerity).  However, a carload of nuns who wouldn’t lie about an accident and all tell consistent stories, then are shipped to the convent and are thus unavailable.  This would be hearsay, since the nuns still have the capacity to lie.  If it involves a human element, they will apply the hearsay rule, no matter how reliable.

XII.
The Definition of Hearsay under the FRE.

A.
What is Hearsay under the Federal Rules?  Rule 801

1.
RULE 801. Definitions.  The following definitions apply under this article:

Statement.  A “statement” is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.

Declarant.  A “declarant” is a person who makes a statement.

Hearsay.  “Hearsay” is a statement, other than one made by the declarant while testifying at the trial or hearing, offered in evidence to prove the truth of the matter asserted.

Statements which are NOT hearsay.  A statement is not hearsay if--

Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to cross examination concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition, or (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive, or (C) one of identification of a person made after perceiving the person; or

Admission by Party-Opponent.  The statement is offered against a party and is (A) the party’s own statement, in either an individual or representative capacity, or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

2.
Changes from the Common Law.

a)
Basically the same as the CL except FRE has a more restrictive definition of what constitutes a statement - b/c it has to be intended.  Complicates the concept significantly in a number of ways - none of which are effective.

3.
Basic Definition of Hearsay.

a)
A statement is (1) an oral or written assertion or (2) nonverbal conduct of a person, if it is intended by the person as an assertion.  What does “it” modify? (1) or (2) if it is intended  Does it apply both to 801(a)(1) and 801(a)(2)?  It seems to only modify 2 but it should not. Common law did not distinguish between intended and unintended messages of speech and conduct.  Basis for distinction (requiring intent): absent an intention to communicate, the hearsay danger of insincerity (mendacity) is eliminated.  Rice commentary-however, while the statement may be sincere, it still could be ambiguous and mistaken.  Implied message can never be any more trustworthy than an express message.  It seems to say that the problems of ambiguity, mistake and memory go to weight rather than admissibility.  Rice: You cannot apply intent clause to oral or written assertion.

(1)
Has been dubbed the Assertive/Non-assertive distinction.  

b)
Intent issue creates preliminary question for the judge (FRE 104).

c)
Rice thinks that 801(d) makes NO sense, because it applies where the out-of-court declarant is on the stand and subject to cross examination.  Also, 801(d)(2) says simply “this is not hearsay.”  Illogical, because this is not consistent with the rules’ own definition of hearsay.

d)
Advisory examples all involve conduct.  (Mine inspector, Sea Captain, Driver at the light)

e)
U.S. v. Zenni (E.D. Ky. 1980). [wrong, confusing. Call this what it is - Good Hearsay. Don’t say, as you do, that it is Non-hearsay.] During search of betting establishment, police answered calls where callers tried to place bets.  Essentially the same case as Barnhart.  The language is not assertion on its face, and it is obvious these persons did not intend to make an assertion about the fact sought to be proven or anything else.  As an unintended assertion, evidence is not hearsay under FRE 801.

(1)
Court here makes fault of overlooking other three testimonial dangers when the insincerity danger is eliminated and the evidence is not hearsay  illogical reasoning to this case.  After the insincerity danger is eliminated, the remaining three dangers only go to determining the weight of the evidence -no longer applicable to whether or not information is hearsay.  But that is difficult b/c the evidence before the finder of fact has not been weighed & evidence cannot be quantified b/c it is not possible to CE declarant, who is not in the courtroom.

f)
Burden is on opponent to prove that declarant did intend something as assertion. (to make it hearsay & inadmissible). RICE says this is totally counterintuitive.  You have access to the evidence, spring it on me in the courtroom, then I have to prove intent contemporaneous to the making of the statement in open court.  Even worse is in a criminal trial, where there is almost no pretrial discovery!

4.
Conduct, rather than words can have non-assertions in them.

a)
U.S. v. Reynolds (3d Cir. 1983). (Only case that agrees with Rice) Whether statement “I didn’t tell them anything about you” can be used as evidence of conspiracy.  Trial court admitted the statement, saying it was not hearsay b/c it was not INTENDED to prove the matter asserted.  However, 3rd Cir. held that admission of inintended/implied statement into evidence was reversible error.  This contradicted Zenni holding that only intentional statements are hearsay.  

(1)
This decision leads points to the idea that ONLY unintended conduct is NOT hearsay (Rice agrees).

(2)
Statements containing express assertions may also contain implied assertions qualifying as hearsay.  The statement’s probative value depends on the truth of an assumed fact it implies.

(3)
Confrontation Clause.  In Dutton v. Evans, the S.C. recognized that out-of-court statements which plainly imply D’s guilt of the crime for which he is on trial are hearsay if the declarant is not subject to CONTEMPORANEOUS cross examination.

(4)
Next question to ask: Was admitting the hearsay evidence prejudicial error?  Court in Reynolds said yes, because other evidence was sparse, so this hearsay was especially damaging, particularly with regard to D’s conspiracy count.

5.
Does the Assertive/Non-Assertive Distinction Make Sense?  No.  Adds the extra problem of whether the statement was intended or not.  Declarant might have intended to mislead, and that raises a sincerity problem.  If they’re going to sniggle (see Reynolds), why not just eliminate the hearsay rule and make ALL statements go to weight, not admissibility.  There is no way for the jury to quantify weight, and so they are left to speculate.

6.
Who has burden of persuasion on preliminary question of whether proffered conduct was intended as an assertion?

a)
When evidence of conduct is offered on the theory that it is not a statement, and hence not hearsay, the burden is on the opponent of the evidence, who is claiming it is a statement and thus not admissible as hearsay.  

b)
Ambiguous and doubtful cases will be resolved against opponent in favor of admissibility. 

B.
Exclusions from the Definition of Hearsay Under the Federal Rules.  Nonhearsay. 

1.
Rule 801(d)(1)(A)  A statement is not hearsay if - (5 requirements)
(1)  Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to CE concerning the statement, and the statement is (A) inconsistent with the declarant’s testimony, and was given under oath subject to the penalty of perjury at a trial, hearing, or other proceeding, or in a deposition . . .

2.
Changes from the CL-At CL, could only be used for impeachment purposes.  Now can use for impeachment and truth of statement - expansion of the CL.  However, statement must be subject to CE (when inconsistent statements) & under oath.  So, if they did not make the prior inconsistent statement at another proceeding or if it was not made under oath, the statement can be only brought in for impeachment - not for truth.

a)
“Other proceedings” can include grand jury proceedings where there is only prosecution and no CE.

b)
At CL, if prior inconsistent statement was offered for impeachment purposes, its mere utterance, irrespective of its truth, is independently relevant evidence, because it demonstrates that the witness is not credible. 

3.
Definition of Inconsistent Statement.

a)
If two statements assert different facts, they are inconsistent.

b)
A detailed statement and a selectively forgetful one?  US v. Morgan (9th Cir. 1977): These are inconsistent.  “Inconsistency in effect” because detailed account by W on one occasion vs. evasive/selectively forgetful account before the grand jury.

c)
Other Proceedings.

(1)
Courts have interpreted the term very broadly b/c of the perceived legislative intent 

(2)
State v. Smith (Wash. 1982). “Grand jury proceedings included in other proceedings.”  RULE: Grand jury proceedings included in other proceedings.  Reliability is key factor.  Construe broadly since prior inconsistent statements will get in for impeachment purposes. 

(3)
Despite broad construction, courts usually conclude that sworn statements made during investigations to police officers and government investigators are NOT statements made in a proceeding contemplated under “other proceedings.” Note: that a coroner’s inquest does not qualify because it involves no ce.

d)
Former Testimony as a Prior Inconsistent Statement.

(1)
If W is unavailable at the second trial, the only way his testimony from first trial can be offered as substantive evidence is through the former testimony exception to the hearsay rule contained in 804(b)(1), which requires that (1) testimony had been given in adversarial proceeding where opponent had an opportunity and similar motive to develop testimony; AND (2) that the party against whom subsequently offered is the same party or predecessor in interest.  By contrast, when the witness is available, 801(d)(1)(A) requires that the prior statement have been given under oath, but does not require that it have been given in an adversarial proceeding where it was tested by someone with similar interest to the one against whom it is now being offered.

e)
Prior Identification as a Prior Inconsistent Statement.

(1)
If W gives sworn testimony in which he identifies D and subsequently recants the ID at D’s trial, the prior identification could be admissible as a prior inconsistent statement under 801(d)(1)(A) or as a prior identification under 801(d)(1)(c).

f)
Balancing Probative Value & Potential Prejudice - if the W did not make a prior inconsistent statement under oath, its use is limited to impeachment - demonstrating that the W tells inconsistent stories and is therefore not worthy of belief.

4.
Rule 801(d)(1)(B).  Prior Consistent Statements.  A statement is not hearsay if-(4 requirements)
(1)  Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to CE concerning the statement, and the statement is (B) consistent with the declarant’s testimony and is offered to rebut an express or implied charge against the declarant of recent fabrication or improper influence or motive.

5.
Changes from the CL.  At CL, could use prior consistent statement ONLY to rehabilitate declarant/witness.  Now rehabilitation AND goes to substance of truth - expansion of CL.

a)
Rice criticism: This rule is redundant.  Only value is to make the jury think the witness is telling the truth and to enhance testimony (rehabilitation).  Nothing is gained by allowing the statement in for substantive truth, because the only purpose is rehabilitation; the truth of the prior consistent statement is not at issue.  If the jury believes him now, no need to bolster his credibility with the prior statement, and the same goes vice versa.  Advisory Committee did not need to add provision allowing such statements for truth.  

NOTE:  Is not relevant to rebut the fact that W uttered an inconsistent statement b/c showing the W made 5 prior consistent statements doesn’t change the fact that he made an inconsistent statement - i.e. W is not credible.  

      NOTE: Doesn’t rebut bias but can show that bias did not affect the statements.

6.
“Before the Motive to Fabricate Arose”

a)
Tome v. United States (SC 1995).  Facts:  Father accused of sexual abuse of daughter but defense claimed daughter only said that b/c she wanted to live w/mother.  Issue: when can you use consistent statements, before or after the improper motive or influence arose?  Prior consistent must be before motive to fabricate arose.  Majority says that it wouldn’t be relevant afterwards.  Dissent-let it all in, regardless of time, and let it go to weight.  There could be a superseding motivation (e.g. saving child from death); no pre-motive req. is in the rule; the W who made the original statement is on the stand & can be cross-examined.
   
       Problem: How do you identify when the motive to fabricate arose?

7.
Implied Charges of Recent Fabrication or Improper Influence or Motive.

a)
Judgment call - judge’s discretionary decision as to what constitutes an implied charge that will be reversed only upon a showing of arbitrary abuse.

8.
Rule 801(d)(1)(C).  Statements of Prior Identification.  A statement is not hearsay if- (4 requirements)  
(1)  Prior statement by witness.  The declarant testifies at the trial or hearing and is subject to CE concerning the statement, and the statement is (C) one of identification of a person made after perceiving the person.

a)
Changes from the CL.

(1)
Recently courts at CL allowed prior ID for corroborative & substantive purposes (CL courts were split here).  FRE allows evidence in for substantive purposes.

(2)
At both CL and FRE, statement must be based on personal knowledge drawn from first-hand observation; and declarant must be testifying or available for CE.

b)
“After Perceiving Him.”

(1)
Allows W ID from photographs and sketches of a person the witness had “initially perceived.”  Rice: this is stupid b/c under 602, there has to be personal knowledge for relevance anyways  this is redundant.

c)
Must the declarant testify to his own prior identification?

(1)
No, others can.  As long as the declarant was available at trial for CE, greatest dangers of hearsay were missing, and anyone could testify to the ID.

d)
Subject to CE Concerning the Statements.

(1)
For prior statements to be admissible under 801(d)(1), declarant must be subject to CE concerning those statements.  No relationship between admissibility of the out-of-court ID and the quality of the in-court ID.

(2)
Confrontation Clause guarantees only an opportunity to CE, not an effective CE.  Loss of memory does not keep his statement from being admitted, even though loss of memory makes him technically unavailable.  

(3)
Prior consistent IDs are admissible regardless of whether there has been an attack on the identifying W.
9.
Rule 801(d)(2).  Admissions.  A statement is not hearsay if-(5 situations)  (going to study as an exception b/c that’s what is was under CL)
(2)  Admission by Party-Opponent.  The statement is offered against a party and is (A) the party’s own statement, in either an individual or representative capacity, or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.

a)
At CL, courts included admissions in the definition of hearsay, but excepted from hearsay rule’s prohibition under an admissions exception.  FRE excludes admissions from the definition of hearsay.

10.
Relationship to Other Rules.

a)
Rule 104.  Preliminary Questions.  Whether testimony is hearsay under 801(a), or is excluded from the definition of hearsay under 801(d) involves a question of admissibility that will be decided exclusively by the presiding judge pursuant to Rule 104(a).

b)
Rule 106.  Remainder of or Related Writings or Recorded Statements.  Context as basis for admitting statements.  2d Cir. suggested the doctrine of completeness should limit offers under Rule 106 to the same purpose for which the original offering is being made.

c)
Rule 703.  Basis of Opinion Testimony by Experts.  Statements whose direct use is prevented by the hearsay rule may be offered indirectly for their truth if an expert relied on them in forming an opinion about which he is testifying.

CHAPTER FIVE: EXCEPTIONS TO THE HEARSAY RULE

XIII.
Categories.

A.
Declarant’s Unavailability: Material v. Immaterial

1.
To combat discretionary application of the hearsay rules, courts adopted defined & strictly enforced exceptions.  Complete judicial discretion would create confusion/inconsistency.  On the other hand, if the hearsay rule were strictly applied, it could result in substantially less accurate findings

2.
two categories of exception: (1) those exceptions that require a showing that the out-of-court declarant is unavailable to testify, and (2) those that do not require a showing that the out of court declarant is unavailable.

3.
Declarant’s Availability is Immaterial (803).  24 exceptions.  Least reliable is excited utterances.
 

4.
Declarant Available.  No category for this, although there really is one within 801(d) prior statements and admissions.  3 exceptions.  Instead of creating a FRE 105 for hearsay exceptions requiring witness availability, the Advisory Committee basically says such statements aren’t hearsay.  THE DUCK THAT’S NOT A DUCK.

5.
Rationale: the rationale for imposing the requirements of a showing of unavailability on some exceptions and not on others is unclear.

XIV.
Unavailability

A.
Exceptions in which Declarant’s Unavailability is Material  (required) (FRE 804). 

1.
At CL and under FRE, there are FOUR recognized hearsay exceptions requiring that the declarant be unavailable as a requisite to admissibility: (1) dying declarations, (2) former testimony, (3) declarations against interest, (4) statements of personal/family history 

a)
The FRE adds a FIFTH exception in which the declarant’s unavailability is material: FRE 807 the RESIDUAL EXCECPTION.  

b)
Most reliable here is prior testimony.

B.
Definition of “Unavailability.”

1.
The Common Law.

a)
At CL, unavailability was an element of exceptions for dying declarations, former testimony, declarations against interest and statements of personal/family history.  Must be established by the proponent.  

b)
Unavailability refers solely to the unavailability of witness’ live testimony, not presence.  Includes: privilege, refusal to testify, physical or mental incapacity or death.  Situations where testimony is not available even though the witness is physically present - memory loss.
c)
RICE: Rule is basically codification of CL, so just look at the rule

C.
RULE 804.  Hearsay Exceptions; Declarant Unavailable.

(a)  Definition of Unavailability.  “Unavailability as a witness” includes situations in which the declarant-- (1)  is exempted by ruling of the court on the ground of privilege from testifying concerning the subject matter of the declarant’s statement; or (2)  persists in refusing to testify concerning the subject matter of the declarant’s statement despite an order of the court to do so; or (3)  testifies to a lack of memory of the subject matter of the declarant’s statement; or (4)  is unable to be present to testify at the hearing because of death or then existing physical or mental illness or infirmity; or (5)  is absent from the hearing and the proponent of a statement has been unable to procure the declarant’s attendance (or in the case of a hearsay exception under subdivision (b)(2), (3) or (4), the declarant’s attendance or testimony) by process or other reasonable means.  A declarant is not unavailable as a witness if his exemption, refusal, claim of lack of memory, inability, or absence is due to the procurement or wrongdoing of the proponent of a statement for the purpose of preventing the witness from attending or testifying.

1.
Changes from the CL.

a)
Codified CL, however: 

b)
Notable change in 804(a)(3), which does not differentiate between the basis for claimed memory loss-treats the possibility of feigned memory loss as general equivalent of refusal to testify recognized in 804(a)(2).  Reflects modern trend to accept memory loss as sufficient grounds.

c)
Notable change in 804(a)(5).  If W is within the court’s jurisdiction, and his whereabouts easily ascertained, proponent of hearsay statement must use the court’s subpoena power to compel declarant’s appearance, coupled with necessity that there be a reasonable probability of success.  Also, under FRE (but not CL) proponent must pursue to demonstrate adequately the declarant’s unavailability.

d)
Concern is with the unavailability of the testimony, not the person.  Proponent must make a good faith effort to procure the person and to procure the testimony through depositions or interrogatories. 

2.
Unavailability upon a Claim of Privilege.

a)
A claim of privilege satisfies the unavailability requirement of Rule 804(a)(1) ONLY if the witness is actually called to testify and responds with a claim of privilege.

b)
Proponent of the evidence has the burden to show that W would invoke privilege if called.  Speculation is insufficient.  Cannot just say or think that he is unavailable.  Witness must have actually been called to testify and responds with a claim of privilege.

c)
There are times, however, especially in criminal cases, when the court will accept a lawyer’s proffer that his client will take the 5th.  When in doubt, ask the judge.

3.
Refusal to Testify-Sufficiently Unavailable Only After Ordered to Testify by Court.

a)
Declarant must refuse to testify “despite judicial pressure to do so.”  To invoke FRE 804(a)(2), court must have ordered him to testify - this is required to have a sufficient showing of unavailability.

4.
Lack of Memory of Physical or Mental Incapacity-A Question of Duration.

a)
Depends on lapse of time.  Must inquire as to the basis for loss.  Should be significant and perhaps permanent damage.  No absolute requirement that the proponent address the issue of duration, the imposition of the requirement is at the discretion of the judge.

b)
BALANCING TEST:  Nature of the unavailability condition on which proponent relies vs. testimony’s importance to the fair resolution of issues.

c)
U.S. v. Amaya (5th Cir. 1976).  

(1)
RULE: proponent of evidence not absolutely required to show extended duration of unavailability

(2)
Unavailability is a matter of degree as well as duration.  

(3)
The duration of the illness need only be in probability long enough so that, with proper regard to the importance of the testimony, the trial cannot be postponed.  

(4)
Pregnancy is insufficient physical disability to demonstrate that W would not be available to attend trial.  

(5)
It must appear that the W is in such a physical/mental state that in reasonable probability he will never be able to attend trial.

5.
Procured Unavailability of a Witness (FRE 804(a)).

a)
Will be prevented from using statement if proponent intentionally or recklessly caused the unavailability.  If it was inadvertent, then it was ok - mistakes are made.  

(1)
There is a new exception, where if the suspect kills the witness, then all of the statements previously made by the Witness will be let in regardless.  It’s an attempt to combat against gang and mob violence.

b)
The Government’s Refusal to Request Immunity for a Witness.  Totally discretionary act of the government, which is not required to offer immunity.  Rice says this is UNFAIR, because the D has no mechanism to compel testimony, whereas the prosecution can make their entire case on the backs of others criminally charged and use the immunity granted here.

XV.
Exceptions to the Hearsay Rule that Require Unavailability (FRE 804(b)).

A.
Former Testimony.  

1.
The Common Law.

a)
Especially reliable because provides assurance of sincerity (under oath) and accuracy (subject to cross examination).  Only indicia of reliability missing is demeanor evidence that is only available during live testimony.

b)
Usually when retrial of cases after appeal & reversal and now W is unavailable.  W had previously been subject to CE.

c)
Diagram of use of reporter/testimony.  Double hearsay: if reporter is not physically testifying, transcript is hearsay of what W actually said.  Second level of hearsay: contents of the transcript being offered for the truth of what was asserted.

d)
CL had three requirements to ensure reliability of former testimony:

(1)
W had to be unavailable.

(2)
W must have been subject to cross examination when he previously testified.  Only requires that opponent had the opportunity to CE.  If party makes a tactical decision not to CE, he must abide by that waiver in subsequent proceedings.

(a)
Try arguing that parties can’t have the same interests because if we did then that witness would have been CE’d. Courts are prone to not make you have to live with someone else’s choice.

(3)
Identity of parties and issues in the two proceedings.

(a)
Old Rule:  Strict identity of parties evolved into privity of relations requirement.  At CL, privity of relations meant mutual or successive relationships to the same property interests.  Concept of mutuality/reciprocity-Party A cannot use prior testimony against Party B unless B could have used it against A.  This idea has long since been abandoned.  Identity of issues ( substantially same ( merged into modern standard for ID of Parties.
(c)
Modern Rule:  Identity of Parties/Issues (merged together): civil cases:  party has to have the same interest/motive to develop the testimony.  Criminal cases: prevailing view was that the Sixth Amendment’s Confrontation clause required strict identification of the parties.  This is the rule courts generally follow today.  
e)
Double Hearsay Problem.  If the reporter is not physically testifying, transcript of what W actually said is hearsay.  Second level of hearsay: contents of the transcript being offered for the truth of what was asserted.  Could be fit in under prior testimony exception. Or something lese may be needed - present sense impression, business records. See diagram above.

f)
Limited Uses of Former Testimony
(1)
A proponent may use former testimony at a subsequent hearing for purposes independent of the testimony’s truth and therefore give rise to a single hearsay issue, if any.  No hearsay if the W admits that that was his former testimony.
(2)
If W is present, cannot use former testimony.  Transcript can be used to refresh W’s recollection, without creating a hearsay problem b/c the party would be offering nothing into evidence.

2.
The Federal Rules: RULE 804(b)(1) - unavailability exceptions.  

(b)  Hearsay Exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness:  (1)  Former testimony.  Testimony given as a witness at another hearing of the same or a different proceeding, or in a deposition taken in compliance with law in the course of the same or another proceeding, if the party against whom the testimony is now offered, [or, in a civil action or proceeding, a predecessor in interest, (awkward because what they are talking about is criminal cases)] had an opportunity and similar motive to develop the testimony by direct, cross, or redirect examination.

a)
Changes from the CL.

(1)
Advisory Committee did not define “predecessor in interest”, so unclear if the Rule continues the CL requirement of “privity” in civil actions.  McCormick says that Congress intended to relax the CL requirement of actual privity.

(2)
In criminal cases, the rule carries CL requirement that the party against whom the former testimony is offered be the same party against whom the testimony was originally used (still like old rule).  
b)   Can also circumvent this rule through use of 804(b)(5) residual exception.

(1)
Lloyd v. American Export Lines, Inc. (3d Cir. 1978)  “predecessor in interest”

Facts: Export wanted to use of testimony of Lloyd made during Coast Guard inquiry in case in chief in a later civil trial which Alvarez brought against Export.  Is the CG a predecessor in interest to Alvarez?  

(a)
Holding:  3d Cir. rejects the strict view of predecessor in interest taken by the lower court.  804(b) designed to balance the risks of introducing evidence of one not physically present and the risk of denying the fact finder important relevant evidence.  There was a sufficient interest shared between CG in its hearing and Alvarez at the later trial.  Alvarez’s individual interest and CG’s public interest sprang from the same nucleus of operative facts, and despite different results sought the basic interest of both was to determine culpability and exact penalties for the same condemned behavior.  

(b)
**RULE:  If it appears that in the former suit a party having like motive to CE about the same matters as the present party would have, and was accorded adequate opportunity for such CE, the testimony may be received against the present party.  DON’T NEED PRIVITY, JUST SAME MOTIVE TO DEVELOP.
(c)
Rice Criticism:  The court lumps together “predecessor in interest” and “similar motive and opportunity to develop testimony”.  Liberal reading of the rule & congressional intent.  “Common nucleus of operative facts” is Senate interpretation of House language.  Also, did CG really have the same motive to develop Lloyd’s testimony?  GC wanted to take away Lloyd’s license.  Alvarez wanted money from Export.  But both wanted to find Lloyd’s culpability.  Plus, CG had opportunity to cross.
Alvarez could still offer other evidence to impeach this testimony.  Just putting another piece of evidence into play.  Residual exception - some courts’ response to this is that there is a residual exception that says if it’s really good stuff & has equivalent circumstantial guarantees of trustworthiness you can use it if it is offered as evidence of material fact.

c)
Scope: Opportunity and Similar Motive to Develop the Prior Testimony.

(1)
All that is required is that the previous court have offered party a meaningful opportunity to develop the testimony in question.  The fact that the party against whom it is now used did not take advantage of that earlier opportunity is irrelevant.  Could possibly argue that the other party must not really have been motivated to develop testimony if they did not take the opportunity to cross.
(2)
In civil cases, former testimony can be used against any party, whereas in criminal cases, it has to be used against the same party it was offered against previously.

(3)
Grand Jury Situation/Preliminary Hearing. 
Ex:  D wants to bring in testimony of W who testified favorable to him at the grand jury hearing.  Govt would object that it didn’t have same interest/motive at grand jury b/c all it had to prove was PC & govt didn’t want to present its best evidence.  Rule (Salerno):  Unless there is specific showing the questioner had a substantially similar interest/motive in asserting that side of the issue, grand jury testimony is not admissible.  

Ex:  Govt wants to use testimony of W from preliminary hearing against D.  Does it get in?  SCt hasn’t answered this.  Ca v. Greene let it in but that was before Salerno.  Standard of proof & opportunity to cross is same as grand jury.  Reality: Defense didn’t have same motive to develop at preliminary hearing b/c they don’t want to give away their best evidence & b/c they know the prosecution has low standard to meet at PH.
Rice: These two situations really aren’t different.  Motive is different at both GJ & PH.  But, there has been CE, so Rice thinks maybe we really shouldn’t keep it out.

d)
Constitutional Implications of Prosecution’s Use of Former Testimony in Criminal Cases.

(1)
In criminal actions, former testimony can only be used against the same party against whom it was previously offered.

(2)
Ohio v. Roberts (1980)  

(a)
Facts: Check forgery/credit card fraud case.  At preliminary hearing, D counsel called as its only W, Anita Isaacs, daughter of card theft victim.  Anita testified that she knew D, and that she permitted him to use her apartment while she was away.  Anita denied that she had given D permission to use the cards, as D counsel attempted to elicit from her an admission that she had given him the cards.

(b)
Procedure:  D counsel did not ask to have Anita declared hostile witness, did not request permission to place her on CE.  Prosecutor did not question Anita.  Over 4 month period, 5 subpoenas were issued to Anita at her parents’ house, although the government probably knew that such attempts would be futile.  According to mom, Anita split after the preliminary hearing, and other than one contact, the Isaacs did not know her whereabouts.  A social worker had been in contact with the Isaacs about Anita’s welfare application, but the government never call the social worker.  Rice: Welfare means Govt. must have her address.  This is not reasonable effort.
(c)
Issue:  Should the trial court have admitted Anita’s testimony from the preliminary hearing in the form of a transcript? 

(d)
Held:  Confrontation Clause, 6th Am. applies only in criminal cases.  Reflects a preference for face-to-face confrontation at trial, especially the right to CE.  However, Govt, can use hearsay if it shows: (1) W is unavailable & (2) the hearsay has indicia of reliability.  
(i)    Indicia of reliability: fits one of the “firmly rooted” hearsay exceptions OR in other cases, the evidence must be excluded, at least absent a showing of particularized guarantees of trustworthiness.  **NOTE: Rule not limited to prior testimony but applies to all hearsay.**
NOTE:  Unavailability applies only to R804 exceptions, it’s not req’d for R803.  If it’s not 804 exception, go back to reliability/fairness.  Remember, exceptions got classified under 803 & 804 by historical accident.  Rice:  Rt of confrontation has effectively been written out -- only get it when Congress says you get it (R804).  Otherwise, it’s all about reliability. 
(e)
Analysis:  California v. Green- Prior statement admissible when had been given under circumstances resembling those of a typical trial.  Suggests that opportunity to CE, even absent actual CE, satisfies CC.
(f)
**Basic litmus test of 6th Am. unavailability-whether prosecutors have made a good faith effort to obtain W presence at trial.  Law does not require the doing of a futile act.  The length to which prosecution must go is a question of reasonableness.  Totality of circumstances approach.

(g)
**SC has resolved each confrontation issue on a fact-specific basis.

e)
The Right of Confrontation and Plaintiff’s Use of All Hearsay-The Broader Implication of Ohio v. Roberts.

(1)
Roberts has been construed as strictly limited to its facts-it only requires showing of unavailability and sufficient indicia of reliability in cases involving former testimony.

(a)
How does it apply to hearsay exceptions of ancient documents or co-conspirators, for example?  SC said that Roberts does not apply to these exceptions.  Every time it has an exception from somewhere other than 804, the SC has refused to apply Roberts.

(2)
A criminal’s 6th Am. rights and responsibility imposed on government are defined by classification of exceptions under 804, where unavailability of the declarant must be demonstrated, rather than 803, where unavailability is immaterial to the hearsay statement’s admissibility.  Right of confrontation turns on whether the exception is classified under 803 or 804, which are delineated in a completely arbitrary (fortuitous) fashion.  Congress basically gets to define 6th A right to confrontation.  Therefore, the SC has made the Constitutional right of confrontation is arbitrary.  This is perverse, “outrageous”.

(3)
Factors that have proved to be significant to a determination of application of the CC to all hearsay exceptions: the gravity of the evidence in question; the possibility of the jury’s misuse of the evidence; the statement’s inherent reliability, as reflected by the circumstances under which it was made; whether the evidence involved perception and memory problems that could be exposed through CE; and the availability of other evidence demonstrating the guilt of the accused and the reliability of the evidence in question.

(4)
Justice Thomas (concurring) further confuses things by writing that the right of confrontation was meant to be a procedural rather than substantive right, which extends to any witness who actually testifies at trial.  Confrontation clause is implicated by extrajudicial statements only insofar as they are contained in formalized testimonial materials (i.e., affidavits, depositions, prior testimony, or confessions).  However, his “historical” basis is just plain wrong.  “. . . witnesses against him . . . “  Defies framers’ intent to ameliorate history of prosecutorial abuse (Star Chamber, etc). But creation of confrontation clause was to combat unreliable testimony (not coerced confessions).  Theory elevates form over substance.  As if designed to cover specific problems rather than substantive, system-wide problems.  Rice is not a fan of Thomas’ interpretation here.

(5)
Double Standard-motive at preliminary hearing is merely discovery, not proving guilt.  Court in Green and Roberts let this testimony in, and yet in Salerno held grand jury testimony to be inadmissible.  Why can the government use this against D on “similar motive” grounds, and yet D can’t use against the government to exculpate himself.  Rice says there should be a single standard.

(6)
Firmly rooted exceptions: What is “firmly rooted”?

(a)
Court in Roberts indicated that indicia of reliability will be inferred if the statement falls within a “firmly rooted” exception to the hearsay rule.

(b)
In Lee v. Illinois, Ct. says that any codified exception is firmly rooted (prima facie), BUT if the application of that exception is a scenario with high probability of untrustworthiness, then you have to demonstrate that it bears particularized indicia of reliability. 

(c)
Idaho v. Wright-the residual exception (FRE 807) is NOT firmly rooted.  The problem here is that a residual exception can be just as reliable as a delineated one, or even more so, and yet court declares requirement of additional finding that the hearsay is reliable. Thomas’ dissent….

(d)
Factors that have been relied on by courts to determine what showing must be made to satisfy the SC’s requirement of a “particularized guarantee of trustworthiness”: motive o the declarant, the identity of the persons to whom the statement was made, the circumstances surrounding the making of the statement, whether the statement was against the interest of the declarant, indications of faulty perceptions or memory, whether the statement was independently corroborated, and whether the declarant was shown to have had personal knowledge of the facts he related

f)
Constitutional Implications of D’s Use of Former Testimony in Criminal Cases.

(a)
CC limits the prosecution’s use of former testimony in criminal cases to use against the same person as previously offered against, but it does not compel or justify preventing a criminal D’s use of former testimony against the prosecution, even if the testimony was previously used against a different party.
(b)
Chambers v. Mississippi (SC 1973). McDonald shot police officer, and officer shoot man (Chambers) they think has killed that officer.  Cops basically charged Chambers because otherwise would mean that they shot an innocent man.  Govt. does not put McD on, but D does (declaration ag. interest); McD had confessed to a number of others but had also repudiated his confession). Issue: should a party have the right to impeach own witness?  CL MS voucher rule prevented D from putting McD on the stand to discredit him b/c he technically was not adverse, just inconvenient (wasn’t hostile).  Also excluded b/c McD was not unavailable since he was in the courtroom.  Other 3 W’s testimony excluded b/c HS b/c declarations against interests exception only applies to pecuniary interests, not penal interests.  .  

SC holds that court denied him trial in accord with traditional and fundamental standards of due process, and that D was undoubtedly hurt by voucher rule-basically undercut the entire defense.  To the extent that McD’s sworn confession tended to incriminate him, it tended also to exculpate D.  Also, McD’s retraction inculpated D to the same extent that it exculpated McD.  The hearsay statements involved in this case were originally made at preliminary hearing and subsequently offered at trial under circumstances that provided considerable assurance of their reliability.  Thus, the testimony was well within the basic rationale of the exception for declarations against interest.  Voucher rule is not proper in this case.  The hearsay rule cannot be applied mechanistically to defeat the ends of justice.

Here, it’s D offering it ag. Govt.  (there’s no confrontational rt for the Govt.).  OH v. Roberts was Govt. offering ag. D (so could use CC justification).
(i)
**RULE:  Apply the FRE, unless it is unfair to the accused.  Substantive due process requires that D be given a fair trial. 
(ii)
Can they make the right result in terms of the rule but wrong result in terms of fairness?  Rice:  Judge should stop the Rules forcing a patently unfair result.  Ct should do justice.   THESE FACTS ARE SO UNUSUAL; WE’LL PROBABLY NEVER SEE SUCH A CASE AGAIN.
(iii)
Totally inconsistent holding w/precedent.  SCt points out as a factor that McD was in courtroom but the FRE actually require showing W’s unavailability (necessity).
3.
Relationship to Other Rules.

a)
Rule 106.  Remainder of or Related Writings or Recorded Statements.  Only applicable to written statements.  Rule of completeness not designed to tell more complete story with otherwise inadmissible evidence.  Just a timing rule, meant to prevent waste of time in the courtroom.

b)
Rule 602.  Personal Knowledge.  Requires personal knowledge of all W, although FRE 803 and 804 do not explicitly mention it.

c)
Rule 611.  Mode and Order of Interrogation and Presentation.  Leading questions not objected to in the former testimony cannot be objected to later on.  An initial failure to object to the substance of a question does not act as a waiver to a subsequent objection to the substance of information sought to be introduced pursuant to 804(b)(1).

d)
Rule 801(d)(1)(A).  The Available Witness-Prior Inconsistent Testimony.

(1)
CL: due to unavailability requirement, prior inconsistent testimony could only be used to impeach, not for its truth.

(2)
FRE: when a W has given prior inconsistent testimony that has been recorded, such testimony can be introduced for its truth even though the declarant is available.  Under 801(d)(1)(A), the statement need not have been made in a previous action involving the same issues or parties with a similar interest and motive to develop the testimony (b/c declarant is available to be cross examined).  

(a)
Different from 804(b)(1) where party must be unavailable and testimony has to have come up in a previous action involving the same issues or parties with a similar interest and motive to develop the testimony (this is b/c the declarant here is not available).

(b)
Similar - in both cases, the prior statements/former testimony will be admissible.

e)
Rule 801(d)(1)(B).  Prior Consistent Statements.  These do not have to have been made under oath or tested in another proceeding, b/c they are consistent and b/c declarant has to be available.  804(b)(1)




f)
Rule 801(d)(2).  Admission by Party Opponent.  Admissions are excluded from the definition of hearsay (therefore admissible).  So if prior testimony falls within five sections of 801(d)(2), one need not comply with requirements of 804(b)(1) to be admissible in subsequent proceeding.

g)
Rule 803(1).  Present Sense Impression.  FRE 803(5).  Recorded Recollection.  FRE 803(6).  Records of Regularly Conducted Activity.  FRE 803(8).  Public Records and Reports.  Any of these can be used to resolve the double hearsay problem of introducing former testimony through a transcript rather than through a witness.

h)
Rule 804(b)(5).  Other Exceptions  transferred to FRE 807 Residual Exception..

(1)
When a grand jury witness becomes unavailable, former testimony cannot be used against D later under 804(b)(1) since he had not been CE’d (see Salerno).  Some courts admit this testimony under the residual exception.

i)
Rule 901 & 902.  Requirement of Authentication & Self-Authentication.  If prior testimony is to be proved through a transcript of a previous proceeding, the proponent first must establish that the transcribe is what he claims it to be.  However, when using a transcript, do not have to call reporter to authenticate, if it was signed by reporter in the presence of a notary.
4.
Problems: 

1)
Inadmissible.  D has not shown the W is unavailable as req’d under R804 for hearsay exceptions b/c he’s not shown reasonable efforts to procure W.  No reason why she couldn’t get a babysitter; no evidence showing presence of mother is req’d for child.
2)
Inadmissible.  D wants to use former testimony.  W is not available due to R804(a)(4) ( death.  Prior testimony to the grand jury is acceptable under U.S. v. Salerno if parties show a “substantially similar motive” to develop testimony.   Unless that demonstration can be made, the evidence is INADMISSIBLE.  Unlikely that prosecution had motive to CE for tax evasion during grand jury investigation of gambling activities.  
(1)
Were this a question of a favorable statement to D that was made at a PH (same hearing from CA v Greene where it was favorable to govt., said it could be used at later trial.  In Salerno, it was unfavorable, &  it can’t be used.)  and witness was unavailable at the time of trial  if the evidence was offered BY the defendant into evidence at trial   If SCt follows logic of Salerno, CA v. Greene will be reversed.
3)
Inadmissible.  Prosecution wants to use prior testimony.  W is unavailable under R804(a)(3) ( lack of memory on subject matter of declarant’s statement.  No double level of HS b/c not using a transcript BUT still have 1 level of HS left.
4)
Admissible.  D wants to introduce prior testimony of co-conspirator from D’s preliminary hearing.  W is unavailable under R804(a)(1) ( privilege.  W has indicated intention to assert 5th Am. rts.  That is reasonable efforts req’d by R804 b/c court will not require “meaningless gesture” of bringing co-conspirator over from the jail to be in front of the court to claim 5th Amendment privilege of someone already indicted.  REMEMBER:  Govt has no right of confrontation!!  

Est’d precedent is that SCt would say the motive is the same & can be used ag. Govt, but Ct. may sometime change CA v. Greene
5)
Inadmissible. Prosecution wants to enter prior testimony of W at co-conspirator’s PH.  W is unavailable under R804(a)(4) ( death.  By waiving his PH, D did not have an opportunity to CE. FRE 804(b)(1) says in a criminal proceeding that the party against whom the former testimony is being offered must be the same party who has opportunity to CE (predecessor in interest is only for civil trials).  
 Could arg the rationale of CC:  Under Ohio v. Roberts, there are indicia of reliability b/c the testimony at issue was subject to CE at the PH at which it was given (co-conspirator).  Therefore, 6th A right to confrontation is not violated & this HS is trustworthy, so it should not be restricted.  BUT the Rule still says it’s not allowed in.
6)
Admissible.  W is unavailable under R804(a)(4) ( mental illness/illness.  Issue: Whether it violates D’s 6th Am. rt to confrontation.  Prior testimony was given under oath at PH & is being offered against the same party at trial.  Question becomes would the motive/interest in CE be the same at PH as at trial?  Facts say D’s attorney had opportunity to extensively CE W.  Videotape does not present the same double level of HS issues as transcript b/c it records exactly what W said & jury can see W’s own reactions, allowed under R803(5) record recollection.  Cts require demonstration of extreme harm that would come from testifying.
B.
Dying Declarations.  Not very important, used only in extreme necessity; i.e., no other probative evidence exists.

1.
The Common Law.

a)
Introduction.  Premised on religious idea that we have a Maker and we don’t want to die with a lie on our lips.  Rationale: if you make a statement in the face of impending death, about the cause of your impending death and then you later die, the statement can come in to prove the cause of your ultimate death  religion-based exception

b)
Restrictions.

(1)
Contemplation of imminent death: Person had to give up all hope of survival.  This is fact-specific.  However, doctors rarely tell patients that they are certain to die.  Relies heavily on circumstantial evidence.

(2)
Relating to the cause or circumstances of declarant’s death:  Similar to excited utterance but not really.
(3)
Death.  

(4)
Firsthand knowledge of the matter about which he spoke: Redundant - W always must have firsthand knowledge.

(5)
Use limited to criminal homicide cases:  Absurd.  If rationale behind the exception is sound, then should be applicable to all litigation.  McCormick said this was misinterpretation of English treatise when brought to U.S.

(6)
Problem: circumstances surrounding a dying declaration theoretically eliminate only problem of insincerity.  Problems of perception, memory & ambiguity remain.  Declarant’s condition may even exaggerate these.

(a)
When is someone contemplating death?  (ex: Catholic last rites, consulting lawyer to settle estate.

2.
RULE 804(b)(2).

Hearsay Exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: (2) Statement Under Belief of Impending Death.  In a prosecution for homicide or in a civil action or proceeding, a statement made by a declarant while believing that the declarant’s death was imminent, concerning the cause of circumstances of what the declarant believed to be his impending death.
3.
Changes from CL.
a)
Do not have to die (or give up all hope of survival, like the CL), just need to know that death is imminent or is a distinct possibility; but still must be unavailable.  However, in criminal cases, must have to die b/c it’s homicide.
b)
Still limited to homicide for criminal cases, but expands to civil proceedings.  However, there was no federal homicide statute at the time.  Still only federal crimes like killing police officer, RICO violations which involve homicide as part of the COA.
c)
Johnson v. State (Ala. 1979).  Beaten so badly she thought she had been hit by a truck.  Was told she could die during surgery.  Called in priest.  H:  As long as death was sufficiently imminent, statement admissible.  However, modern medicine makes it rare that all hope of survival is abandoned, so CL rule must be relaxed; it is overly demanding.  Court may look at totality of circumstances, including presence or absence of motive to falsify, and manner in which statement was volunteered/elicited.

4.
Relationship to Other Rules.

a)
Rule 104(a).  Preliminary Questions.  Question of whether statement fits within dying declaration exception is for the judge.

b)
Rule 602.  Lack of Personal Knowledge.  Unlike CL rule, 804(b)(2) does not explicitly require the declarant to have first-hand knowledge.  But FRE 602 requires that all W have personal knowledge.

c)
Rule 608(a).  Reputation of Declarant.  Rule 610.  Religious Beliefs of Declarant.  Rule 806.  Attacking Credibility of Declarant.

(1)
Although opponent may not attack testifying W’s credibility through evidence of W’s lack of religious belief, the opponent may discredit the reliability of the dying declaration by proving the unavailable declarant’s lack of a belief in a superior being.

d)
Rule 701.  Opinion Testimony by Lay Witnesses.  CL courts divided re: admissibility of dying declarations cast in form of opinion (b/c under CL, W could not given opinion), but there is no problem in FRE since 701 allows opinion if rationally based on W’s perception.

e)
Rule 803(2).  Excited Utterance.  Even if not a dying declaration, could still be an excited utterance.

C.
Declarations Against Interest-such a statement is presumed RELIABLE.

1.
Truth: All admissions are not necessarily DAI b/c whether something can be DAI depends on substance of statement at time it was made that is known by the declarant.  All DAI are admissions (as long as they are used against the person charged).

2.
DAI used against third parties.  You use DAI exception instead of admission when the statement is made by a 3rd party to be used against one of the parties.  If it’s used against the D, it’s an admission (D said it).  
3.
When a third party testifies to a statement made by declarant against his interest, it must meet the elements of a DAI.  When the 3rd party is later on trial, that statement can come in as an admission against the 3rd party.

4.
It does not matter if declarant thought the statement would never actually be repeated and therefore used against him.  The only concern is whether declarant knows that what he is saying is against his interest.

5.
The Common Law.

a)
At CL, statements by an individual that were against his interest when uttered were excepted from the hearsay rule (therefore admissible) b/c of the increased reliability these statements were perceived to have.  Also have less need for CE.

b)
Rationale: not going to say something against self if unsure of its truth.  Reliability based on potential detrimental effect.

c)
Elements of DAI at CL: (1) Unavailable at the time proponent offers testimony; (2) personal knowledge; (3) against pecuniary or proprietary interest (not penal); (4) declarant knew that statement was against his interest at the time statement was made; AND (5) under conditions of apparent sincerity, no overriding motive to fabricate.

6.
RULE 804(b)(3).  Statements against Interest

Hearsay Exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: (3) Statement against interest.  A statement which was at the time of its making so far contrary to the declarant’s pecuniary or proprietary interest, or so far tended to subject the declarant to civil or criminal liability, or to render invalid a claim by the declarant against another, that a reasonable person in the declarant’s position would not have made the statement unless believing it to be true.  A statement tending to expose the declarant to criminal liability is not admissible unless corroborating circumstances clearly indicate the trustworthiness of the statement.

(1)
“Exculpate” -- Equal Protection problem.  Declarant must be unavailable.  Thus, conspiring D can “create” the declarant and then point the finger at him.  Puts the onus on the criminal D to prevent this.
(2)
There is no reason why this exception is found within Rule 804 (declarant unavailable).  Why should courts treat this any differently than excited utterance, present state of mind/physical condition, where availability is immaterial.

b)
Changes from the CL.

(1)
Generally codifies the CL rule re: DAI - however, now includes penal interests (excluded by CL).

(2)
Broadens scope by requiring only that statement tend to affect the interest, rather than clearly & directly

c)
“Against Interest”-the reasonable person test (OBJECTIVE).  The reasonable person in declarant’s position would not have made the statement unless he believed it to be true.

(1)
Debate: Weinstein thinks it should be objective.

(2)
Rice thinks the test should be subjective -did THIS Declarant believe at the time that it was against his interest?  If you do have evidence of subj. state of mind, why shouldn’t it be primary?  ALWAYS ARGUE THE THEORY OF THE RULE B/C OBJ. MAKES NO SENSE.
d)
“Tend” to Subject to Liability.

(1)
The test is whether the statement would be probative at trial against the declarant, on the basis of a common sense reading of the circumstances surrounding the statement.

e)
No Overriding Motive to Fabricate.

(1)
DAI made while in custody are generally not admissible because of the tendency to lie and a desire to curry favor.  This especially b/c many suspects are trying to make a deal with the prosecutors - can’t use the part of a statement that tends to implicate another, i.e. to tell a really good lie, you have to mix it w/truth = not reliable.
(2)
US v. Riley (8th Cir.).  Statement admitting guilt and implicating another person, made while in custody, may well be motivated by a desire to curry favor with authorities and hence fail to qualify as DAI. 
f)
The admissibility of portions of declarations that are not against declarant’s interest / collaterally inculpating statements
(1)
Statements against an unavailable declarant’s interests can be relevant in the trial of a 3rd party if portions of those statements either inculpate or exculpate that 3rd party.  However, should they be admissible?  
(2)
Williamson v. U.S. (1994).  

(a)
Facts:  Harris stopped by cop for weaving on the highway.  Cocaine found in trunk.  In phone interview with DEA, Harris stated (1st story) he got the coke from a Cuban guy, that it belonged to Williamson (not against his interest and not true), and that it was to be delivered to a dumpster that night.  DEA continued the interview, set up a sting, then at last minute Harris admitted to DEA guy (2nd story) that the story was not true, and that in fact Williamson had been following behind in another car and fled when he saw the cops searching.  Harris lied because he was afraid of Williamson.  When called to testify at Williamson’s trial, Harris refused.

(b)
Procedure:  Dist. Ct. allowed statements in under 804(b)(3) because (1) the statements were clearly against Harris’ penal interests; (2) declarant was unavailable; and (3) sufficient corroborating circumstances ensured trustworthiness of statements (physical evidence tied Williamson to the crime).

(c)
Issue: is the collateral statement made within a DAI implicating someone else also admissible?

(d)
Rule: Non self-inculpatory statements that are collateral to DAI are inadmissible.  Cannot assume that a person would incriminate or exonerate another with the same reliability with which he incriminates himself.

(e)
Analysis:  (O’Connor).  What does 804(b)(3) mean by statement?  801(a)(1) says an oral or written assertion.  Dictionary contains definition “a report or narrative” connoting an extended declaration.  This would allow Harris’ entire confession (even non-self inculpatory parts) so long as in the aggregate the statement sufficiently inculpates him.

(i)
McCormick says that admitting the disserving parts of the statement and excluding self-serving parts is the most realistic way of ensuring trustworthiness.  Advisory Committee agreed with this reading.

(ii)
Question under 804(b)(3) is always whether the statement was sufficiently against declarant’s penal interest that a “reasonable person in declarant’s position would not have made the statement unless believing it to be true,” in light of ALL surrounding circumstances.

(f)
Kennedy’s concurrence: some collateral statements should be admitted. Exclusion of collateral statements would cause the exclusion of almost all inculpatory statements.

(i)
Kennedy’s statement that the majority opinion takes the extreme position that no collateral statements are admissible  this is correct 

(ii)
Rice: Kennedy also takes issue with the fact that the majority opinion seems to believe that Congress adopted only the skeletal (most narrow) version of the CL without taking on the full deal (“the meal without the condiments”) - Rice calls this a fair point & says that it is problematic throughout the FRE adoption of the CL

(g)
Rice commentary.  This case illustrates the CL fallacy that declarant making a statement against interest in a confession is in truth-telling state of mind. Hurts defendants because cannot use collateral statements that exculpate the defendant. (“I did it.  Too bad Rice has been charged.”)  The part exculpating Rice is collateral to her declaration against her own interest.  Have to parse out clause. (CL would have taken statement in toto).  If it's only a one person crime, the declarant exculpates himself, then the D can use it, it's directly exculpatory.  
Some collateral statements will get in: If statement made in the course of and in furtherance of conspiracy, will get in, i.e. vicarious admissions.  Ex: if in making DAI, the declarant gives circumstantial evidence implicating 3rd parties (making statement that D lives with someone else may implicate 3rd party in conspiracy, etc). 
(i)
Arguably - identities are still collateral b/c identities don’t add anything to the inculpatory nature of the statement - this has been left open in the Williamson case; can collaterally have an implication b/c it implicates someone else in the conspiracy.
(h)
Williamson is premised not on constitutional grounds, but is an FRE interpretation case (nothing in Constitution says states must follow FRE) BUT was later constitutionalized in Lilly v. Virginia.

(3)
Lilly v. Virginia (1999) “Williamson Ditto.”

(a)
In Williamson the SCt was interpreting a FR used in federal ct - it did not establish a binding precedent to stop the states from continuing to follow old CL practices.  VA was doing this here.  Here the SCt is effectively saying that the federal interpretation has to be imposed on the states.  Creates difficulty of determining whether something will violate 6th A. CC.  Also no indication of whether use of DAI will be admissible in civil cases; if SC is going to extend this to civil cases, they are going to have to specifically say that this is under the 14th A and not under the 6th A CC.

(b)
Facts:  D1 & D2 arrested at end of a crime spree.  D2 admitted some crimes, but claimed that D1 committed the murder.  At D1’s trial, prosecution called D2 to testify, but D2 invoked 5th Am. privilege against self-incrimination (unavailable).  Court then admitted D2’s statements as the declarations of an unavailable W against penal interest, overruling D1’s objection that the statements were not against D2’s penal interest because they shifted responsibility to D1, and their admission would therefore violate D1’s 6th Am. right to confrontation.

(c)
Issue: Whether accused’s 6th Am. confrontation right was violated by admitting into evidence an accomplice’s entire confession that contained some statements against the accused’s penal interest & others that inculpated the accused?

(d)
Analysis:  Hearsay statements are sufficiently dependable to allow their untested admission against the accused only when-(1) Statements fall within a firmly rooted hearsay exception (indicia of reliability); or (2) Statements contain particularized guarantees of trustworthiness (totality of circumstances) (see Ohio v. Roberts).

(i)
Statements are admissible under a firmly rooted hearsay exception when they fall within a exception whose conditions have proven over time to remove all temptation of falsehood (matter of fundamental fairness) & to enforce a strict adherence to the truth as would the obligation of an oath.  Left unclear which DAI are firmly rooted.  Said here, collaterally inculpatory DAI are not firmly rooted (unreliable).

Rice: Why don’t they look at this from a DP fundamental fairness rt instead of a confrontation rt b/c they aren’t really paying attention to confrontation anymore?  When does the fairness argument stop - how far can the SCt go in telling states what is fair in their rules of evidence?  It’s basically micromanaging a state’s code of evidence.  It’s imposing the FRE on states by constitutional fiat.
(e)   It is unclear whether this decision is fact-specific or in civil cases (where there’s no CC rt) or when D wants to offer it ag. Govt (Perry Mason defense).  Rice: SCt’s way out of this is to state that the decision in Lilly was fact-specific.  If they do so it can’t be used, the only way is through DP.  
 (f)
Indicia of reliability carried in title can be overcome by factual context - firmly rooted exception now only shows prima facie case - must factually show an indicia of reliability, but opposing side can destroy indicia of reliability shown by title - Rice says that Lilly may not stand for much more

(g)
NOTE: Remember states & federal rules different on collateral DAI.
7.
Relationship to Other Rules.

a)
Rule 602.  Lack of Personal Knowledge.  Although 804(b)(3) does not explicitly require personal knowledge, 602 does.

b)
Rule 801(d)(2).  Admission by Party Opponent.  ***All DAI are admissions if used against the declarant.  So if in litigation against the declarant, offer the statements under 801(d)(2) (admission) because it does not have any proof of reliability requirements (like does DAI).

c)
Rule 804(5)  Rule 807.  Other Exceptions  Residual Exception.  If a statement fails 804(b)(3) because of lack of corroborating circumstances or because it is not sufficiently against interest, then it will also fail the 804(b)(5) exception (there are not sufficient guarantees of trustworthiness).

8.
Problems:

a)
No, Williamson/ Lilly for states.
b)
In order for this statement against interest to be used, must show that (1) Glover is now unavailable, (2) that Glover knew this was against his interest at the time that he said it - by showing that he could face monetary liability, by showing that he knew that it was an insolvent (not profitable) company - must show something harmful & that person is putting self at risk (of financial loss) by saying it.
D.
Forfeiture by Wrongdoing.

1.
This exception has no CL history.  It was recently adopted to address the problem of parties making adverse witnesses unavailable and by that, preventing the opponent from proving his case.  The exception permits the opposing party to offer ANY prior statement that the unavailable W has made.  

2.
RULE 804(b)(6).

(b)  Hearsay Exceptions.  The following are not excluded by the hearsay rule if the declarant is unavailable as a witness: (6) Forfeiture by wrongdoing.  A statement offered against a party that has engaged in or acquiesced in wrongdoing that was intended to, and did, procure the unavailability of the declarant as a witness.

a)
Proponent of the evidence has to establish the factual foundation: (1) wrongdoing by the party; (2) intent to cause unavailability; AND (3) unavailability.

b)
There is NO requirement that the prior statement be shown to have been made under conditions of apparent sincerity, or otherwise possess some indicia of reliability.

c)
Applies both to civil and criminal actions.  The wrongdoing need not consist of a criminal act.  The rule applies to all parties, including the government.

d)
The “acquiescence” standard place affirmative duties on the parties to prevent any known outside actor from causing the declarant to become unavailable.

e)
Terrible free pass for govt.  Lets in every inculpatory statement, under any circumstances.  Nothing about this statement that guarantees the trustworthiness.  Why is this an exception, rather than an exclusion from the definition of hearsay?  Lets in every prior hearsay statement.  If you kill someone to shut them up, the prosecutor will charge you will murder, so won’t need to use this rule.  Where’s the constitutional fairness now?

      f)  What is “wrongdoing/acquiescence”?  
XVI.
The Common Law Hearsay Exception that is No Longer Hearsay under FRE.

A.
Admissions. (another duck that is not a duck) it’s a duck though.

1.
The Common Law.

a)
Under the CL, admissions were an exception to the hearsay rule.

b)
Evidentiary admissions include any statements made by a party to the litigation.

(1)
Personal-made by the party himself.

(2)
Adoptive-statement made by another but embraced by the party.

(3)
Privity-those made by a predecessor in interest or one with whom one shares an interest (i.e. a joint owner) against the property (eliminated by the FRE)

(4)
Vicarious-those made by a party’s representative or agent.

(5)
Forms of Admissions: Explicit and implicit.  Oral, words, written or conduct; also by lack of words or conduct (implied admissions by silence).

2.
RULE 801(d)(2)(A)-(D)  Admissions by Party-Opponent.

Statements which are not hearsay.  A statement is not hearsay if:

Admission by party-opponent.  The statement is offered against the party and is (A) the party’s own statement, in either an individual or a representative capacity or (B) a statement of which the party has manifested an adoption or belief in its truth, or (C) a statement by a person authorized by the party to make a statement concerning the subject, or (D) a statement by the party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship, or (E) a statement by a coconspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish the declarant’s authority under subdivision (C), the agency or employment relationship and scope thereof under subdivision (D), or the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).  (“PAAAC”)
a)
Changes from the CL.

(1)
Under the FRE, Admissions are not included in the definition of hearsay; while at CL, admissions were an exception to the hearsay rule. Rationale: taken out of definition of hearsay based on the adversarial nature of process

(2)
Expanded CL notion of person authorized to speak (as opposed to person authorized to act): Broader concept than under CL, particularly with regard to vicarious admissions.  Particularly subsection “D”.

(a)
Allowed to look to the content of the statement to bring the statement into evidence  however the content of the statement alone is not sufficient to determine admissibility (e.g. to establish agency).

(3)
Eliminated privity admissions & said to use DAI.  Doesn’t really work b/c what if he doesn’t know it’s against interest or is available.  However, courts are silently changing this rule through use of the residual exception (FRE 807).

(4)
Example situation of a company that bought another - employee of company that was bought made a statement; resulting lawsuit wanted to use statement by employee  employee is still with the company and is therefore not unavailable, and at the time that the employee made the statement, it was not a DAI

(5)
The contents of a statement shall be considered but are not alone sufficient to establish the declarant’s authority under (c) - the agency relationship & scope under (d) or the existence of the conspiracy and participation of the declarant and the party against whom the statement is offered under (e)

(6)
NO REQUIREMENT OF PERSONAL KNOWLEDGE APPLIES TO ADMISSIONS.  However, in cases of extreme prejudice (e.g. no personal knowledge whatsoever), the court can keep this out under FRE 403.

b)
Individual admissions FRE (801(d)(2)(A).

(1)
A party’s own statement, in either an individual or a representative capacity. [2nd phrase is superfluous and confusing].  Can be either oral or written; party need not be present, available or even alive when statements are offered.  

(2)
Contractor Utility Sales Co. v. Certain-teed.  (7th Cir. 1981). P amended complaint & D wanted to bring in original complaint as admission.  Had complaint not been amended, it would have constituted a judicial admission (conclusive fact that a party is not later able to rebut).  Holding: when a pleading is amended/withdrawn, the superseded portion ceases to be a conclusive judicial admission; but it still remains as a statement once seriously made by authorized agent, & as such is competent evidence of the facts stated, though controvertible (evidentiary issues). 
(a)
Ways that judicial admissions may arise: statements in pleadings, failure to deny allegations in the opponent’s pleadings, in response to requests for admissions, and in interrogatories, statements by a party’s attorney or testimony by the party

(b)
Don’t want to use requests for admissions (FRCP) here b/c they are not admissible as judicial admissions in later cases 

(c)
The fact that the original complaint is unverified goes to weight, rather than admissibility, and is used for impeachment purposes.

(d)
Nisbet-Although prior complaint is not considered upon motion for summary judgment, it would have been admissible had there been a trial.

(3)
Statements in briefs are evidentiary admissions while opening statements are judicial admissions.  Admissions from briefs & amended pleadings can be used in subsequent actions as admissions, unless the judge rules otherwise based on 403.  But cannot use the appellate or post-trial briefs; b/c statements now reflect the trial court record, not real world facts.  Because the two sets of facts may diverge at crucial points, using statements about record facts as substantive evidence (to establish truth of the matter asserted) is bound to be uncertain or even perhaps misleading.  This makes no sense, you made the record below.  “This is just crap and probably is intended to protect lawyers who are taking the cases up on appeal.”

(4)
Judicial admissions are only judicial admissions in the case in which they originated.  In another action in which it’s used, judicial admissions become evidentiary admissions (very convincing).
(a)
FRCP 36(b) explicitly prevents use of admissions obtained from adversary in future actions for evidentiary purposes.  Therefore, interrogatories and depositions have more lasting value in subsequent cases than do admissions.

(5)
Generally, courts have considered pleas in criminal proceedings (except nolo contendere, withdrawn pleas and misdemeanors) to be admissible in subsequent litigation.  Only issue is one of logical relevance.
(6)
Rule 803(22).  Use of final judgment in a criminal proceeding in subsequent civil proceeding to prove any fact essential to sustain the previous criminal judgment, but only if convicted on felony.  Implies that lawyers don’t defend their clients vigorously in misdemeanor cases.

c)
Adoptive Admissions: FRE 801(d)(2)(B)   (admissions by silence)
(1)
A party may adopt an admission either by affirmatively responding to the statement of another through words or conduct or by failing to object to the assertion of another.

(2)
U.S. v. Flecha (2d Cir. 1976).  Brooklyn boat case. Police rounds them up & puts them in a line.  One D says: “Why so much excitement? If we caught, we are caught.”  Govt wanted to use it as a silent admission of culpability.
(a)
Different means of admitting such a statement: Could not have used a DAI b/c the declarant was available, not a co-conspirator admission b/c they were arrested at the time that the statement was made, so the conspiracy was over and the statements were no longer admissible.  Also not an excited utterance b/c Gonzalez’s plea indicated that there was no excitement.  
(b)
Holding:  Court of Appeals reversed: D’s statement was not a co-conspirator admission or excited utterance (did not fulfill requirements of those), so must have been admitted at lower court as adoptive admissions.  However, how could one really respond to such a statement?  Didn’t call for a response.  Therefore, not admissible against D.  D was under arrest at the time, so silence is not unusual.  However, the error in this case was harmless, and therefore does not take on a CC dimension.
(c)
Judge Weinstein erred by jumping from the correct proposition that hearing the statement of a 3rd party is a necessary condition for adoption by silence to the incorrect conclusion that it is a sufficient one.  Wigmore said adoption by silence may be made only where no explanation is equally consistent with silence.

(e)
Working Rule-whatever was said in a party’s presence was receivable against him as an admission, because it was presumably assented to. However the Second Circuit does not agree with the working rule.

(3)
Elements that must be shown for an adoptive admission to be admissible:

(a)
The statement was made.

(b)
The person heard the statement.

(c)
The person understood the statement.

(d)
A reasonable person would have spoken out/acquiesced.

(4)
The question of whether person against whom silence is being used should have responded but failed to was a conditional relevance issue at the CL court should make only a preliminary determination by a prima facie standard, leaving the ultimate determination to the jury after proper instruction as to what the surrounding circumstances must establish

(5)
Silence can be used against a suspect pre-Miranda, but cannot be used against a suspect once he has been read his rights.
d)
Authorized Admissions: Rule 801(d)(2)(C).

(1)
Statement by party’s agent or servant concerning a matter within the scope of the agency or employment, made during the existence of the relationship.  Lawyer, press agent.  Never need to use this, since covered by (D).
e)
Vicarious Admissions: Rule 801(d)(2)(D).
(1)
Expansion of CL includes statement made by the agent authorized to speak as well as those statements that were not authorized, but relate to the declarant’s employment and were made within the existence of the agency relationship.

(2)
Requirements are that (1) the statement must relate to the declarant’s employment AND (2) it must have been made within the scope of the work.

(3)  What if employee leaves company after making statement?  Is it fair to allow vicarious under adversarial explanation?  How can you possibly explain their statements?  This seems closer to privity admissions than vicarious.  How to remedy:  Rice says the rules should require proponent to at least give notice & perhaps let you know where the current employee is.

(4)  Agents do not have to have personal knowledge about the contents of the statement for the statement to be admissible against employer.

(5)
Mahlandt v. Wild Canid Survival & Research Center Inc. (8th Cir. 1976).  Poos (declarant), who as keeper of the wolf, was agent of the company.  After child injured in backyard w/wolf, Poos comes home.  Poos leaves note for President saying wolf bit child.  He had no personal knowledge b/c he wasn’t there at time it happened.  He does not need to be on company time at the time of the statement, just that it concerns the scope of his work.  Personal admissions admissible against corporation, but corporate minutes were not admissible against employee.  Personal knowledge by person making admission is NOT required. (FRE 602 doesn’t apply to 801(d)(2)).  Social policy: when you hire someone, you have to take responsibility for what he does (since you have benefited from his services).

(a)
Rice:  You can never say stuff to people about your work and then expect that it cannot be used against the employer.

(b)
Doesn’t matter if employee is off the clock.  Admissions need only be made during the existence of the employment relationship.  Element of unfairness, though, when admission made by employee who is no longer employed by the company. 

(i)
[Rice’s revision to rule: give notice to other party so that they can try to find that person to obtain explanation of statement.] 

(ii)
Note that vicarious admissions are not limited to statements made in the normal course of employment - while working for the employer.  They need only be made during the existence of the employment relationship.  “Loose lips sink ships.”

(c)
However, some courts use an “alter ego” test - limiting agency to individuals who can bind the defendant to a decision or settle controversies on its behalf.

(d)
When employee is no longer with the company it seems as unfair to allow vicarious admissions by the employee as to allow privity admissions by the employee  Rice says party should give notice to other side if they are going to use a vicarious admission made by a former employee as a matter of fairness.  Way to deal with this is to ask the judge to include such a condition in the pre-trial order.  Rice thinks this should be in the rule.

(e)
Agency is a one-way street.  What employee says is binding on the employer, but what the employer says is not necessarily binding on the employee.  None of the conditions of 801(d)(2) cover the claim that minutes of a corporate board meeting can be used against Poos, a non-attending, non-participating employee of the corporation.

(5)
Government Employees as Agents.  Admissions by government employees are outside the vicarious admissions exclusion if used against the government in criminal case.  Rice thinks this distinction is stupid.

(6)
Vicarious Admissions by Attorneys.  Binding on clients as vicarious admissions.  Government atty statements are vicarious admissions only in civil cases. 

(a)
Bill of Particulars - was an admission against the government, even if prepared by an attorney in a previous trial 

(b)
U.S. v. McKeon lists 4 requirements that must all be met before an attorney statement is binding on the client as vicarious admissions (strict admissibility standard): 

(i)
Prior statement must involve an assertion of fact inconsistent with similar assertions at the later trial.

(ii)
Inconsistency should be clear & of a quality that obviates need for the trier of fact to explore other events at the prior trial.

(iii)
Some participatory role of the client must be evident, AND

(iv)
At hearing under Rule 104(a), court should determine if the inference is fair and that an innocent explanation does not exist.

3.
Relationship to Other Rules.

a)
Rule 104.  Preliminary Questions.

(1)
Before silence can be construed as an admission, proponent must establish (1) that the person heard it; (2) that he heard it; (3) that the statement’s content was such that, had it not been true, a reasonable person would have responded to it; and (4) there were no mental, physical or emotional impediments that would have prevented him from responding.  Whether this was satisfied is a matter of conditional relevance for the jury (Preponderance standard).  Judge only examines statement for evidence that these things have been established 

(2)
U.S. v. Moore. (9th Cir. 1976). Trial judge must determine as a preliminary question whether sufficient foundational facts have been introduced for jury to infer that declarant heard and understood the statement, and whether statement was such that under the circumstances an innocent defendant would normally be induced to respond (using preponderance standard).  Then jury decides whether in light of all surrounding facts, D actually heard, understood and acquiesced in the statement.  This case demonstrates conditional relevance.

b)
Rule 407. Subsequent Remedial Measures.  Rule 408 Compromise and Offers of Compromise.  Rule 409 Payment of Medical Expenses.  Rule of privilege to encourage these things.  But for these rules, could logically be construed as admissions, but both the FRE and the CL have excluded them from admissibility.  

c)
Rule 410. Inadmissibility of Pleas, Plea Discussions, and Related Statements.   Cannot be used as admission or for impeachment.  But pleas not withdrawn are admissible in subsequent civil and criminal actions.

d)
Rule 602.  Lack of Personal Knowledge.  Courts have extended the exemption from the personal knowledge requirement to admissions by a party opponent under FRE 801(d)(2); HOWEVER, adoptive admissions by silence are an exception (must have personal knowledge here) b/c must have a sufficient basis in fact to contest the statement.

e)
Rule 613.  Prior Statements of Witnesses.  613 requires that the proponent confront the W with the prior statement and give him the opportunity to explain or deny it.  Because admissions are admissible for truth, and not solely for impeachment, they frequently will be offered as evidence independent of party’s prior testimony.

f)
Rule 701.  Opinion Testimony by Lay Witness.  Can’t object to the admissibility of a statement under FRE 801(d)(2) as violating FRE 701, this b/c 701 applies to in-court testimony.  

g)
Rule 702.  Testimony by Experts.  Courts disagree as to whether testimony by experts constitutes vicarious admissions.  Some say yes, but 3d Cir. said no.  “Since an expert witness is not subject to the control of the party opponent with respect to consultation and testimony he is hired to give, the expert witness cannot be deemed an agent.  Inconsistent: attys statements are admissions, and atty is just a hired legal expert.  Rice says that courts are making distinctions to protect corporations that are hiring experts to work for them.

(1)
Courts have disagreed about whether statements that a party’s expert might make at a deposition or trial constitute vicarious admissions of the party who hired the expert.  Some courts feel that experts count as the party’s agent, others see that expert witness should testify impartially, so there is no agency.

(2)
Rice says that it does not make sense to call an attorney an agent, without calling an expert witness an agent for the party  can and should try to make analogy.  Same with consultants.

h)
Rule 804(b)(3).  Statement Against Interest.  Every DAI can be an admission, but every admission is not necessarily a DAI. 

i)
Rule 901(a).  Requirement of Authentication or Identification.  Admission, whether oral or written, must be authenticated.  Establishing who said it, that it was part of their employment, etc.  Voice; content of statement (being unique to a specific person).  Production of a document pursuant to discovery is an admission of authenticity.  

4.
Problems

a)
Father makes statement to attorney who puts the information into a letter to be used at trial.  The second level of hearsay is accounted for b/c of FRE 801(d)(2)(C) - agent authorized to speak.  The first level of hearsay can be overcome by FRE 801(d)(2)(A) - admissions by party opponent.  So according to the FRE this is not hearsay, no levels of admissions b/c both are exempted under FRE.  Admissible.  According to the CL this is a double hearsay exception.

b)
Similar to wolf case - admissible regardless of the fact that Atkins lacked personal knowledge of the facts.  Admissible as an opinion.

c)
Inadmissible - admission by an employee, but a comment about the manufacture of the product is not within the scope of the deliveryman’s employment.  “Speak at your own risk” only applies within the scope of one’s employment.  Can also depend on whether the court abides by an “alter ego” test.  However, his statements could establish that the company had received notice - complaints had been made regarding the quality of the product.

d)
Arguable whether or not this is the kind of statement that the person would/should respond to.  In this case, it was let in.
e)
Burt’s conduct by escaping from detention should be admissible under CL is an admission.  Under FRE, it’s an unintended assertion, therefore it’s not a statement so it wouldn’t be hearsay b/c he is not trying to say that he is guilty; not intending to communicate guilt by his conduct.  If it’s not HS, then it’s admissible.  NOTE: Result would be same under CL and FRE.
f)
We don’t know from the facts whether or not Ernie was given his Miranda warnings; just because the cops are present, according to Rice, does not mean that Ernie was prohibited from responding - Admissible as an implied admission by silence.  Probably is no custody b/c they are talking to Burt not Ernie, so there’s no 5th Am. issue.
B.
Admissions by Co-Conspirators.

1.
The Common Law.

a)
Unlike other hearsay exceptions, this is not premised on the inherent reliability of the statement, but on a policy judgment that one speaks at his own risk in our adversarial system.

b)
At CL, statements by any member of a conspiracy made during the course of, and in furtherance of, the conspiracy constitute an admission by all other members to the conspiracy.  Based on agency principles.

c)
Not necessary that the litigation involve the actual charge of conspiracy for statements of co-conspirators to be admissible.  - Need only establish that a conspiracy did in fact exist and that opponent was a participant in it.  

d)
No bootstrapping-evidence of C and D’s role in C had to be established with evidence independent of the hearsay statement.  (FRE different here).

e)
Judge makes preliminary determination.  Juries make decision of conditional relevance (now in FRE judge makes both decisions).

2.
RULE 801(d)(2)(E).

(d) Statements which are not hearsay.  A statement is not hearsay if-- (2)  Admission by party-opponent.  The statement is offered against a party and is . . . (E) a statement by a co-conspirator of a party during the course and in furtherance of the conspiracy.  The contents of the statement shall be considered but are not alone sufficient to establish . . . the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered under subdivision (E).

a)
Changes from the CL.

(1)
Skeletal codification of the CL.  However, FRE does not require that the proponent show that the conspiracy existed by evidence independent of the HS statement at issue; SC has held that the independent evidence requirement (from CL) has been abolished (Bourjaily and Inadi).  Meant you could use that HS statement as the basis for getting the statement in.  Subsequently changed by Congress in current rule.
(2)
Rule also changed WHO resolves the preliminary factual question on which the statement’s admissibility will be based - it is now the judge’s exclusive function to resolve these questions.

b)
Made “During the Course of the Conspiracy.”

(1)
Statements made before D joins C are fully admissible.  Rule accepts all conduct and statements that preceded him and thus can be used to establish guilt (that there was something for him to join).  

(2)
Statements made by the co-conspirators before the conspiracy has started or after its purpose has been satisfied (conspiracy has ended) are NOT admissible.

(3)
After he’s arrested, statements only are personal admissions (only against him - it’s over as to him).  But statements made by others after his arrest can be used against him, unless he makes an affirmative break.  If he makes a firm break from the conspiracy (tells police, etc), then statements made by others after that point cannot be used against him.  

NOTE: Don’t need to charge conspiracy to use conspirators exception.
(4)
Courts have held statements made by the initial co-conspirators to be admissible against those who joined the conspiracy after the statements were made.  Theory is that those statements had to happen in order for the conspiracy to exist and for the later parties to join.

(5)
Detection of the illegal scheme and apprehension of the participants usually will result in the court concluding that the conspiracy has ended, so that statements made after that point are not admissible.  The theory here is that though such statements must be made “during the course of” the conspiracy, but not “in furtherance of” the conspiracy - inadmissible.

(a)
But note that arrest alone is not sufficient to constitute the end of the conspiracy - defendant must take an affirmative step on his own to extricate himself form the conspiracy  this fact broadens the range of statements that are admissible under FRE 801(d)(2)(E) - excellent tool for prosecutors

(6)
U.S. v. Diez (5th Cir. 1975).  Conspiracy to commit IRS fraud.  Filing of false tax returns among multiple relatives.  Issue: Are statements made by the people involved in the conspiracy admissible against Diez?  For admissibility, statements must be made during the life of the conspiracy, and in furtherance of the conspiracy.  D says statements were made as attempts to conceal the completed crime, so since the crime is completed and not in furtherance of the crime, the statements are not admissible.  Court disagrees, and finds that the concealment was part of the conspiracy and the statements ARE admissible.  Not absolute: end of conspiracy is a factual determination.  D also says several of the statements to the IRS agents were not in furtherance of the crime because they were true.  But court says every statement need not be false in order to have been made in furtherance of a conspiracy to conceal; statements taken as a whole must be deceptive.  Truthfulness of isolated statements doesn't matter.  

 (a)
D has burden of establishing withdrawal from the conspiracy.

(b)  When is coverup part of the crime?  Conspiring to coverup is another crime.  What if 2 of the 3 conspire to further conceal?  Can their statements be used against the 3rd?   What makes tax fraud different?  Rice: This doesn’t make sense.  The court just drew an arbitrary line.  
c)
Made “In Furtherance of the Conspiracy.”

(1)
Construed broadly.  Bragging won't count, unless it indicates you as member of the conspiracy.  Only has to be little more than idle conversation where the declarant makes casual admissions of culpability to count as statements made in furtherance of the conspiracy.

(2)
Statement must serve to further the ends of the illegal partnership - anything in preparation, concealment itself, talk to get more members of the conspiracy.

(3)
Declarant must intend the statement to facilitate the conspiracy’s goals through preparation, solicitation of business or inducement of others to join.

d)
Independent Evidence to Corroborate Conspiracy & Participation.

(1)
Following Bourjaily, the AC amdended the rule to make it explicitly clear that the statement being offered may be considered, but is not alone sufficient to demonstrate the existence, scope of, or participation in the conspiracy.

(2)
Consequently, the court can rely on one hearsay statement to decide whether the proponent has met the factual conditions for an exception to the hearsay rule so that the proponent may introduce another hearsay statement into evidence; Rule 104(a) therefore allows courts to allow the disputed hearsay statement in determining whether the declarant was a co-conspirator of the party against whom the declarant’s statement is being offered.

e)
The Criminal Defendant’s Right of Confrontation and Vicarious Admissions.

(1)
U.S. v. Inadi (1986).  Facts: Led here by 2-prong test of Ohio v. Roberts. Unavailability and Indicia of Reliability (proved via independent evidence; also firmly rooted exception - to prove facial presumption of reliability - or trustworthiness). How will the test be applied here? Guy made statements during conspiracy and these statements furthered the conspiracy. Falls into the exception. Car trouble equals unavailability so under Roberts his out-of-court statement should be admissible.  Issue: must unavailability of hearsay declarant (co-conspirator) be shown?  Holding: Ohio v. Roberts had set up an unavailability requirement for out-of-court statements to be admissible, but Court says this requirement does not apply to co-conspirators.  Court focuses on the importance of the statement.  Here the statements are made while the conspiracy is in progress, providing evidence of the conspiracy’s context that cannot be replicated even if declarant testifies to the same matters in court.  Conspirators are likely to speak differently to each other in furtherance of their illegal aims than when testifying on the witness stand.  D and declarant will have changed from partners in an illegal conspiracy to suspects/D in a criminal trial, each with information potentially damaging to the other.  Also, since conspiracy is part of what is being proven in the prosecution, co-conspirator statements are different from other types of hearsay in that they have more significance in the litigation.

(a)
Confrontation Clause violated by the admission of the declarant's out of court statements.  Government does not have to show unavailability; burden would be too much.  Powell basically says that 6th Am. Confrontation Clause is satisfied by other 6th Am. clause that D has subpoena power.  However, requires that D know who and where the co-conspirator is, and that the prosecutor is not planning to subpoena the co-conspirator, thus necessitating the D to use compulsory process.

(b)
Nothing in Roberts says that government now has to keep track of declarants (all it says is that government must make good faith effort at time of trial); Powell made it up to justify result.

(c)
Rice: worst decision in his 30 years of teaching.  How, if a person is presumed innocent, and there is no pretrial discovery in a criminal case, can this take place?  Problem is that the entire opinion is premised on assumption that all D’s know everything that is going on and are therefore guilty.  Powell says it's generally better to have live testimony, but not in the case of co-conspirators.  Also focuses on the fact that co-conspirators’ allegiances may change between the time of the conspiracy and the trial.  Powell talks a lot about the incredible burden the availability requirement would create on the part of the government.  But no one argued this in the case.  They just said you have to use your best efforts, not that you have to keep track of them.  This arbitrarily defines unavailability. Powell trumped up everything possible to overrule Ohio v. Roberts.  Rice agrees with the dissent that SC here is subordinating 6th A values to prosecutorial efficiency.

(d)
If it’s good to get the statement in, isn’t it even better to have the person who created the testimony giving it in person?  Rice: Yes it would. Only issue is to allow testing when testing was possible. In the future this opinion may be limited to the facts of this case.  This opinion doesn’t work with innocent defendants. Yes, here the guy did know. But, what if he didn’t know? Also, says that coconspirator exception is the most used exception: just wrong (admissions are the most used).

(e)
For future criminal defense attys: Use this case as basis for very broad discovery requests: ask for every coconspirator statement and their identities.  Since the court is using defendant’s right to confront witnesses against him (defendant) in this case.

(f)
RULE: CC does not require unavailability or indicia of reliability in co-conspirator admissions b/c it carries its own indicia of reliability.  Court is focusing on the adversarial process as the reasoning for admissibility - court does not focus at all on the second Roberts requirement: indicia of reliability.

 (2)
Bourjaily v. U.S. (1987).  In co-conspirator admissions, independent indicia of reliability not mandated by Constitution.  This exception is firmly rooted, so no extra evidence of conspiracy needed.  Rule not premised on reliability, drafters had already moved it out of that category (where statement’s inherent reliability was apparent).  Can rely on contents of statement.  Problem (Blackmun dissent): How can you call this “firmly rooted” when that status relies on the statement’s inherent reliability.  Admissions were moved out of hearsay because they are based on adversarial process, not reliability.  Not consistent with logic of rules; doesn’t make common sense; isn’t fair to defendants.

(a)
Discussion hypo: first conspiracy ended (murder). Second conspiracy (hide body). P could prove D’s role in it by proving from statements of others, other circumstantial evidence (showing that he would benefit from results of conspiracy).  Bourjaily said no independent evidence other than statements necessary (i.e. could use the other conspirators statements in 2nd conspiracy ag. conspirator from 1st conspiracy who wasn’t really involved in 2nd conspiracy.  After change in rule, would still get in b/c they’d use evidence of 1st conspiracy w/statements of 2nd conspiracy against the person. 
(b)
Congress responds to Bourjaily by adding final sentence to 801(d)(2)(E).  “Contents of the statement shall be considered but are not alone sufficient to establish . . . the existence of the conspiracy and the participation therein of the declarant and the party against whom the statement is offered.”  Essentially making clear what Bourjaily had left open. (There was no problem).  I.e. You can use the statement but not just that statement.  
(c)
SC defined right of confrontation by where exception is codified in the Rules.  Rice thinks this will be revisited with a change of personnel of the court.

3.
Relationship to Other Rules.

a)
Rule 104.  Preliminary Questions.


(1)
Bourjaily v. U.S. (1987).  Judge makes all decisions re: admissibility.  “The court, in making a preliminary factual determination under rule 801(d)(2)(E), may examine the hearsay statements sought to be admitted.”  Judge is to use the preponderance of the evidence standard.  Even if out of court declarations by co-conspirators are presumptively unreliable, trial courts must be permitted to evaluate these statements for their evidentiary worth as revealed by the particular circumstances of the case (contrary to the Glasser “bootstrapping” rule).

(a)
Dissent-Co-conspirator admission exception is based on agency principles, which creates an inconsistency.  Restatement (2d) of Agency § 285 says that evidence of a statement by an agent concerning the existence of his authority is not admissible against the principal to prove existence unless it appears by other evidence that making of such statement was within the authority of the agent.

(2)
U.S. v. Gil (7th Cir. 1979). Acquittal of a co-conspirator does not necessarily prevent the government from using  statements made by him against an accomplice.  One co-conspirator is acquitted with an entrapment defense.  Gil contends that other D’s entrapment acquittal made the existence of a conspiracy a legal impossibility.  Statements made by him are used to convict Gil. Two different concepts of conspiracy--substantive and evidentiary. Two standards: crime (beyond reasonable doubt); evidence (preponderance).  Once meet preponderance standard for admissibility, it does not matter that declarant or any other partner in crime could actually be tried, convicted and punished for the crime of conspiracy.

(a)
Note that a court may reach the same result as the Seventh Circuit did in Gil if a conspiracy count is dismissed in an action b/c of insufficient evidence to warrant its submission to the jury.

b)
Rule 105. Limited Admissibility.  When evidence is admissible for a limited purpose or against one party but not another, court must upon request restrict evidence to proper scope and issue limiting instructions to the jury.

c)
Rule 602. Lack of Personal Knowledge.  Personal knowledge not required.  

d)
Rule 611.  Mode and Order of Interrogation and Presentation.

(1)
U.S. v. Vinson. (6th Cir. 1979).  Judge has discretion as to when co-conspirator statement may be introduced.  Three options:  1. Mini hearing, in which court hears the government’s proof of conspiracy and makes preliminary finding; 2. Court may require government to meet its initial burden by producing non-hearsay evidence of conspiracy first; or 3.  Admit statement, subject to later demonstration by preponderance standard.  This ruling should come at the end of the government’s case-in-chief.  But this is not a conditional relevance matter.  It’s an admissibility matter to be determined by judge.  But under three, if don’t meet later demonstration, if you fail to lay a foundation, have to declare mistrial.  Will allow three if the judge has confidence in the prosecutor (you can set own standard by your past performance with that judge.)

(a)
Vinson makes an important point about the impropriety of communicating the nature of this determination to the jury in an action in which the crime of conspiracy has been charged-they may be alerted that the judge has determined that a conspiracy involving D has been proven by a preponderance of the evidence.

(2)
U.S. v. Ciampaglia:  1st Cir. sanctioned making determination of admissibility of co-conspirator statements at the end of the trial, in the belief that preponderance standard requires consideration of all the evidence in the case.  This means such determination comes at the end of D’s case.  Rice says such a rule is unfair to D, b/c if D does not know whether jury can consider statements, often he will be unable to make an informed decision as to whether and how he should put on his defense.  This is “judicial bullshit.”

e)
Rule 801(c).  Hearsay.  A statement is not hearsay if it is relevant to the action, independent of the truth of the matter asserted.  The fact that a conversation occurred is irrelevant.

f)
Rule 801(d)(2).  Admissions by Party-Opponent.  Even if cannot get in under 801(d)(2)(E), can still get in under different admission.

g)
Rule 803(2).  Excited Utterance.  If statement does not meet requirements of co-conspirator admissions, might possibly still meet the requirements of excited utterance, and thus be admissible.

h)
Rule 804(b)(3).  Statements Against Interest.  Statement need only “tend” to be against interests.  Statements that fail to qualify for admission under 801(d)(2)(E) may tend to be against penal interests.  Easier way to get in.

4.
Problem: no indication here that the third party was part of the conspiracy to conceal or destroy the evidence, however the 3rd party was going to benefit from the 2nd conspiracy; Bourjaily may allow this information into evidence since the judge does not have to consider only independent evidence.  Therefore, the prosecution would offer evidence of the 1st conspiracy to use it against the 3rd party.
XVII.
Hearsay Exceptions For Which the Declarant’s Unavailability is Immaterial.

A.
Excited Utterances.

1.
The Common Law.

a)
Courts at CL universally recognized the excited utterance exception.  Under external circumstances of physical shock, a nervous excitement may be produced which stills the reflective faculties and removes their control.  The utterance that occurs is a spontaneous and sincere response to sensations produced by the external shock, made under the immediate and uncontrolled dominion of the senses, during a brief period during which considerations of self-interest could not have been brought fully to bear.   Under these circumstances, the statement is particularly trustworthy.

(1)
Rice is not so sure about reflexive thought process overwhelmed/impaired aspect.  Studies have shown that perception becomes skewed under stress, which can be a detriment to accuracy.  Once again, we are left with a sincerely inaccurate statement.

b)
Requirements: Proponent must show that (1) a startling event occurred that overwhelmed reason and reflection; (2) witness’ observation of this event caused witness to utter a spontaneous statement; and (3) the statement describes or explains the event that gave rise to the statement (assured spontaneity).
(1)
The more time that has elapsed between the event’s occurrence and the utterance, the less likely it is that the event’s occurrence caused the declarant’s utterance.

2.
RULE 803(2).  The following are not excluded by the hearsay rule, even though the declarant is available as a witness: (2) Excited utterance.  A statement relating to a startling event or condition made while the declarant was under the stress of excitement caused by the event or condition.

a)
Changes from the CL.  Statement need only relate to the startling event, rather than describe or explain it.  Expands the scope of the rule significantly.  Don’t forget that this is the subjective determination of the judge.

b)
What Constitutes a Sufficiently Startling Event?

(1)
No established scale on which to measure the sufficiency of the startling event.  Court must focus on the effect of the event on the individual declarant.

(2)
U.S. v. Napier. (9th Cir. 1975).  How far (time-wise) from event can you go?  Woman badly beaten, suffered brain damage that prevented her testimony in court.  A week after she returned home from hospital, her sister showed her a newspaper article with a picture of D.  Woman saw picture of man, and in immediate reaction of distress said “he killed me.” Allowed in as excited utterance even though this occurred weeks after incident that caused her state of mind.  The startling event was not the violent act, but the display of the photograph.  Court determined there is no reason to restrict use of this exception to startling events that are accidents, assaults, etc.  Courts look primarily to the effect on the declarant, and if satisfied, the event was such as to cause adequate excitement. 

(a)
Rice thinks this is bad law b/c the woman’s statement was after she saw the item in the newspaper, but related to the actual assault, a few weeks earlier.  He thinks that this destroyed the rule of contemporaneousness.  Risky extending principle to woman who has brain damage.  Allows too large time frame.
c)
What Constitutes a Spontaneous Response?

(1)
The greater the time lapse between event and utterance, the greater the court’s reluctance to admit a statement as an excited utterance.  Shift in focus to spontaneity of statement.

(a)
Factors to gauge spontaneity: trauma level of the event, declarant’s psychological perspective, declarant’s age, hints of self-servingness, whether the declarant performed other acts requiring reflective thought, whether the statement was made in response to inquiry, and the scope of the utterance.

(2)
Christensen v. Economy Fire & Cas. Co. (Wis. 1977). Car accident.  Both drivers died, but 1 lived 45 minutes & a passerby overheard statements he made before he died.  I:  Can this person testify as to what he heard?  Trial ct said that statement was too self-serving and would improperly influence the jury.  Court says the trial ct erred, and this evidence should have been admitted.  No established rule on weight of factors, but cannot give self-serving nature or time lapse too much weight.  The significant factor is the stress or the nervous shock acting on the declarant at the time of the statement.  Thus, the timing and that which produces spontaneity are the essentials of admissibility under this exception.

(a)
Estate could have tried to argue here that this was a dying declaration, but they would have had to prove that Wroblewski believed that he was going to die, which would have been very difficult.

(b)
Arguably could be unfairly prejudicial & excluded under FRE 403

d)
Children As Victims of Sex Crimes--An Extension of the Excited Utterance Exception.

(1)
Child’s statements are considered excited utterances.  Extension of time frame.  Made under stress of event, but perhaps not the excitement of the event.  Creating situation so that getting more untrustworthy statements.  Rice: with these expanded rules special value is given to things that should not receive it.

(a)
Rice thinks that this rule was already a stretch when the child & the victim and that it is even more of a stretch when the child is only a W to the event.

(b)
Has been a movement to try to codify this exception by several states - problem is that most of these statutes don’t include time limits in the language of the statute

(c)
People v. Lovett (Mich. 1978).  Extension of time frame where child-declarant is merely a W to the event.  Approximately a week after witnessing the rape and murder of her babysitter, child made several statements to her mother & new babysitter concerning how the victim was raped & killed.  Court ruled that statements of child were admissible because they were clearly a product of the startling event, they were spontaneous, and the delay was adequately explained.  Extreme example of the extension of this exception.  

Many states have passed statutes allowing any statement by child admissible if there are sufficient indicia of reliability.
(2)
Protecting children: Concerns about protecting children from having to face the assailant in the courtroom - but D could still see child and would be cross-examined and jury could see testimony and CE - conflicting SC decisions regarding this and the CC (1 case you couldn’t screen the child W from the D but another said you could use close circuit TV).  Rice: strange bedfellows.
(a)
Coy v. Iowa (1988).  Scalia opinion.  Face to face contact between accuser & accused is fundamental to the fair criminal prosecution because it is more difficult to tell a lie about a person to his face than behind his back.  Screening procedures (blocking off child witness from abuser) violate D’s 6th Am. right of confrontation.  But overruled by Maryland v. Craig (1990): victim of child abuse testifying by closed circuit TV does not violate right of Confrontation.  Scalia’s dissent in Craig argued that right to confront witnesses is absolute, and must not be compromised even under the most sympathetic of circumstances.

e)
Statement Relating to the Event.

(1)
Courts expanded the excited utterance exception to include statements that generally relate to the event.

(2)
Murphy Auto Parts Co. v. Ball (D.C. Cir. 1957). [pre FRE] Accident occurred after working hours, but accident victim says D told her he was doing business and was driving the company car.  Is his alleged statement admissible by the victim testifying to what she thought he said?  If use vicarious admissions, need to establish authority to speak.  But if use excited utterance, don’t have to worry about agency and authority.  Standard at the time: utterance must explain or illuminate the exciting event.  But here, statement didn’t explain event.  R: Court relaxes standard - excited utterances only have to relate to event.

Note: Avoided the double authority problem that would have arisen under vicarious admission exception (would have had to show D was authorized to speak for employer & was acting w/in scope of authority; cts were saying drivers are not acting w/in scope of authority post-accident).
f)
Attacks on the Reliability of Excited Utterances.

(1)
Rice says that these statements are inherently unreliable.

(2)
It has been shown that speed is not necessarily a guarantor of truth.  Inverse correlation between the completeness of a report and the emotional involvement of the reporter.

(3)
Emotional nature of spontaneous statement does not ensure the statement’s objective accuracy. Although emotion may counter a desire to falsify, it impairs the powers of observation.  Example-physical effects of a startling event on the body.  When the body is in a state of panic, perception becomes clouded.

g)
Requirement of unavailability in criminal cases:  White v. Illinois: a statement that qualifies for admission under a firmly rooted hearsay exception is so trustworthy that adversarial testing can be expected to add little to its reliability.  This is why unavailability is no longer required.

h)
Problem of Proof: Establishing the Occurrence of the Event and its Exciting Nature.

(1)
The theory of the excited utterance is that the event is speaking through the declarant.

(2)
Apparent circumstances of why and where statement was made.  But lack of evidence establishing fact and nature of an event will NOT deter courts from admitting excited utterance; courts often rely upon statement itself.  Not considered bootstrapping.

3.
Relationship to other Rules.

a)
Rule 104(a).  Preliminary Questions.  Court has to decide whether there was a startling event, whether declarant was under the stress of excitement when statement was made, and whether statement related to the event (preponderance of the evidence standard).

b)
Rule 601.  General Rule of Competency.  Young victims of physical & sexual assault are often declared incompetent to testify.  This does not render their prior out-of-court statements inadmissible to prove their truth, so long as the nature of the statement and circumstances surrounding its making compensate for witness’ present deficiencies by providing an indicia of trustworthiness and reliability, it is admissible.

c)
Rule 602.  Lack of Personal Knowledge.  Must show that declarant saw the event to prove personal knowledge.  
d)
Rule 609.  Impeachment by Evidence of Crime.  Rule 806.  Attacking and Supporting Credibility of Declarant.  The logic of allowing excited utterance to be impeached with prior convictions seems to be inconsistent with the nature of the rule itself.  Forces one to conclude that prior convictions are irrelevant, because the whole rule is about the reflexive thought processes being overwhelmed (which wouldn’t allow for time to lie or perjure self).

e)
Rule 701.  Opinion Testimony by Lay Witnesses.  Under CL, forming opinions/inferences from the facts is the role of jury.  However, under FRE, lay opinion is no longer looked upon as something that must be avoided, and is in fact encouraged so long as rationally based on the perception of the W & helpful in determining the facts of the case.

4.
Answers to problems

a)
Admissible as excited utterance - Murphy Auto Parts, need only relate to event.  Vicarious admissions - yes probably under FRE (scope of employment) but no under CL b/c can’t show authority to speak. 
b)
2 levels of hearsay here - girl to her brother and then the brother to their mom; the girl’s statement to her brother is arguably an excited utterance except for the fact that one year has passed - possibly a statute would allow for a time extension since this is the child victim of sexual abuse & if there was indicia of reliability; second level of hearsay - consider that the problem is not clear as to how long the brother waited before hearing the statement before telling his mother  would have to argue excited utterance or present sense impression; mother testifying in court, under oath is NOT hearsay b/c she has firsthand knowledge of what her son told her.  No CC problem b/c the CC just says that prosecution has to make a good faith effort to produce the W.  If dr’s testimony offers medical excuse for child to not be in ct, then D’s confrontation rt has been satisfied here.
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     □ statement  ( ○ mom

B.
Present Sense Impression.  (most reliable type of HS)
1.
The Common Law

a)
Present sense impressions probably more reliable than excited utterances b/c they are not in response to an event  way more broad than that allowed under excited utterances b/c it eliminates the nature of the event giving rise to something in the declarant.  This exception relies totally on the contemporaneity of the statement with the event - that gives the statement trustworthiness; unless the contemporaneity can be shown, the court must construe this exception narrowly.

b)
Houston Oxygen Co. v. Davis.  (Tex. 1942).  Declarant saw car pass and said “they must have been drunk, that we would find them somewhere on the road wrecked if they kept that rate of speed up.”  Her statement was spontaneous and contemporaneous, plus there were two people in the car to corroborate.  So, not only are the dangers of inaccurate memory eliminated, but the statement is spontaneous enough to save it from the suspicion of being manufactured evidence.  There was no time for a calculated statement.

2.
RULE 803(1). Present Sense Impression.  The following are not excluded by the hearsay rule, even though the declarant is available as a witness: (1) Present sense impression.  A statement describing or explaining an event or condition, made while the declarant was perceiving the event or condition, or immediately thereafter.

a)
Changes from the CL.

(1)
Expands time frame

(2)
No explicit corroboration requirement.

b)
Courts now focus on three factors: proximity of statement to event that it addresses (contemporaneity); the declarant’s first hand knowledge; and the need for corroboration and its effect on the exception’s applicability.  The whole substance of this exception is contemporaneity - the courts do not impose a corroboration requirement, although they may look at it.

(1)
U.S. v. Blakey (7th Cir. 1979).  Cops bribed tire shop owner, went into the shop and took heroine for themselves instead of arresting the owner.  Statements by those who participated in the event after cops left on tape because the FBI had the shop wired, but they didn't have actual statements from the bribe (half hour elapsed).  Can these statements be admitted as present sense impressions?  Kind of like co-conspirator admissions here - note that the people who had the conversation thought they were alone.  No per se rule on time interval.  Court agrees with the trial court's ruling that the statements should be admitted, that the time interval (23 minutes) wasn't too great so as not to allow the statements, and the corroborating statements indicate enough reliability to allow admissibility.  R: As you find separate indicia of reliability (like recording), time frame is relaxed.
(2)
Wolf v. Proctor & Gamble (D.N.J. 1982).  Statements made by people other than the plaintiff that they suffered from TSS because of a tampon made by Proctor & Gamble are inadmissible.  No guarantee that other consumer complaints were made contemporaneously with illness.  Double hearsay problem as well: Even if written record of consumer complaints is admissible under 803(6) business record exception, the hearsay statements they contain must also be admissible under a hearsay exception.  The statements within the consumer complaints are not admissible as present sense impression because it is unlikely that statements were made immediately after the complainants suffered from their alleged symptoms.  Plus, reliability of present sense impression is based partially on the fact that the statement is usually made to a person in a position to observe the event or condition and check misstatements.  Strictly construe contemporaneity requirement. Note: court mixes up the rule 403 standard.

c)
Requirement of Contemporaneity (that the declarant make a statement while perceiving the event or immediately thereafter, the statement must be contemporaneous with the event for it to fall within the present sense impression exception) - the only thing that gives the statement reliability.  Cts are expanding this requirement.  
 (1)
Robinson v. Shapiro  (S.D.N.Y. 1980).  Guy who died said superintendent wouldn’t let workers enter or leave work site through his apartment.  The court measured contemporaneity from event that led to his death, not the superintendent’s refusal.  Rice:  Ct got this wrong.  It should have measured the other way around - court chose the wrong event from which to base the present sense impression.  Ct didn’t really address the passage of time after Rendo’s statement b/c he was available and could have been called to rebut the statement.  Therefore, it was not unfair to let in because P gave D notice re: statement and D didn’t bring in superintendent to rebut statement; also b/c Rendo (superintendent) still works for the company.  
d)
Subject Matter of the Statement.

(1)
Don’t look at nature of the event, but merely has to describe or explain the event perceived.  Can be anything (that’s why it is so useful in litigation).  Distinction between 803(1) present sense impression and 803(2) excited utterance is that the PSI are admissible primarily because they are contemporaneous, although reasoned, reactions to events.  On the other hand, excited utterances have as dominant rationale the fact that a state of excitement stills reflective powers and makes fabrication unlikely.

e)
Corroboration of Statements of Present Sense Impression.

(1)
When the AC wanted a corroboration element to an exception, it explicitly included such a requirement in the rule.  However, AC did not write a corroboration requirement into this rule.  This reinforces the position that drafters of 803(1) had no intention for the rule to require additional corroboration.  Courts generally have not required evidence of corroboration

(2)
State v. Flesher (Iowa 1979).  Corroboration not required. Husband was on phone with woman when she heard knock and supposedly D was at the door.  It was contemporaneous. [corroboration: if there, they cite it.  If not, they say it is only a factor and thus not required].

f)
The Unidentified Declarant.

(1)
While 803(1) does not require W to know the identity of the person who made the declaration, a court may exclude the statement if the W cannot show that the declarant made the statement contemporaneously with the event and had firsthand knowledge of the facts about which he spoke.

3.
Relationship to Other Rules.

a)
Rule 604.  Interpreters.  Even if translator was not under oath, translation could come in as present sense impression.

b)
Rule 803(2).  Excited Utterance.  Present sense impression differs from excited utterance in three ways: does not need to be in response to an exciting event; must be made much closer in time to the event perceived; and must describe or explain the event.

c)
Rule 803(3).  Then Existing Mental, Emotional, or Physical Condition.  Creation of 803(1) practically eliminates the need for 803(3).

4.
Answers to problems

a)
Trying to prove that they were guilty of arson (so the event is arson). Peacock knew about guilt. Peacock calls Brookins and tells him to get out of town. Brookins hangs up phone and relates this to wife. Can the government introduce Peacock’s comments to Brookins through Brookins’ wife? Double hearsay. P to B is admission and B to W is present sense impression (FRE 803(1)). Note that B’s actions corroborate the fact that it was present sense impression. Even if he didn’t run, the rule allows for it to come in. Could possibly be an excited utterance (fleeing) as well.
b)
Christensen - Court said that this is not admissible as an excited utterance b/c no indicia of reliability b/c it’s self-serving; problem is that decision is based on the assumption that D is guilty (just like Inadi).  Rice says this should be admitted as an excited utterance.  Not admissible as an admission because an admission must be offered against the person who made it and this statement is not.  Not present sense impression b/c it doesn’t describe the event.
c)
“Light was red.” Admitted as PSI.  Statement made contemporaneously w/event.  Can be corroboration (although there does not have to be corroboration for a PSI according to FRE 803(1) - unless the SC says that it is implicit, which is not common). There is no trick. It is an intended implication. 

C.
Declarations of Present State of Mind. (Overused)

 PAST                                                                          PRESENT                         FUTURE

O  ←←←←←←  O  ←←←←←← O  →→→→→→ O

         ↑                      ↓                      ↓                     ↓

         ∆                      ∆                      ٱ Statement about intent ∆

	“The car was a yellow Impala.”
	“I want to kill Professor Rice.”

	MIND DOES NOT CONTROL THE EVENT
	MIND DOES CONTROL THE EVENT

	The problem is one of perception.  Belief that the car was yellow does not actually make the car yellow.  Otherwise, the exception would consume the rule (see explanation below).
	Not so much of a problem because shows intent in the present based on a past act.  The only issue is one of probative value-what caused me to hate Professor Rice.


1.
General

a)
can only apply when state of mind has an independent relevance; issue must be proven at trial 

b)
Timing is a factor that goes to the probative value of such a statement - the longer the time between the statement and the actual event, the weaker the connection (relevance) of the statement; other factors also affect relevance

2.
The Common Law.

a)
Four Elements: (1) about his own state of mind; (2) indicative of state of mind as of time statement was made; (3) under conditions of apparent sincerity; AND (4) independent relevance (causes the most confusion).

(1)
Rationale: statement made about subjective state, so no perception, memory and sincerity problem.  Allowed to bring into prove state of mind only if independent relevance.  However, it is still possible for the declarant to lack requisite sincerity.

(2)
Can be used to prove: element of crime, element of defense (makes statement while doing act); intention to do something (makes statement re: future act) -- it has independent relevance because one’s mind controls one’s conduct.

b)
Use of Present State of Mind Declarations: A Question of Relevance and Necessity.

(1)
Mutual Life Ins. Co. v. Hillmon. (1892).  Present state of mind can have forward continuity.  Statements admitted to show intent to do future acts.  Facts involved a life insurance suit and whether letters written by the person the insurance co. maintain is really the dead one, are admissible.  Court allows the statements as present state of mind declarations, and that the letters were competent evidence of the intention of Walters at the time of writing them.

(a)
Rule:  Whenever intent is of itself a distinct and material fact in a chain of circumstances, it may be proved by contemporaneous oral/written declarations of party.

(b)
Letters exposed intention to go, which tended to make it more probable that he did go than if there had been no proof of such intention.  In such case, the usual expressions of feelings are original and competent evidence.  The truth of the statements is a matter for the jury.

(c)
The present state of mind is circumstantial evidence, whose probative value turns on such factors as (1) strength of present resolve; and (2) time lapse between present intent and anticipated action.

(d)
Court also makes a statement regarding whether Walters went to Crooked Creek with Hillmon and the statement has been very problematic in subsequent case law because other courts have not been able to determine whether or not the court intended for the state of mind exception to apply to the conduct of others  the dicta in this case was so broad that it has been problematic

(2)
RULES: Present state of mind declarations: 

(a)
Can be used to prove declarant’s future acts.
(b)
Can be used as circumstantial evidence of past state of mind.  Should use other evidence in addition.

(3)
Cannot be used to prove past facts.
c)
Can Present State of Mind Have Backward Continuity--Be Evidence of Past Conduct.

(1)
Logic: since you have that feeling now, more likely that you had it then, and feelings would control conduct and you might have completed that conduct.  If you had the opportunity it is reasonable that might have done it.

(2)
Independent Relevance Requirement - Critical to allowing backward looking declarations: Means state of mind has to independently relevant to the event (independent of the state of mind) e.g. element of the COA.  State of mind has to create the past act.  Cannot simply record the past act (event causes the state of mind).  If the declarant’s state of mind does not control the reality of the past act, then cannot let in.  (The car was yellow, but the declarant's belief that the car was yellow does not make the car yellow.  Reason why it can’t be used to prove past fact.).  You have to have this restriction on state of mind, because otherwise everything would be swallowed up by the hearsay exception.

(a)
Rule Regarding Backward Continuity - a statement reflecting present state of mind can have backward continuity ONLY IF the statement applies to the declarant’s conduct and whatever actions he may have pursued b/c of that state of mind

(i)
The reasoning for this is that the declarant’s state of mind has independent relevance to the declarant’s possible actions; ultimately if a person could make a statement and it was admissible as to someone else’s past conduct, everything that we say about past events would be admissible and the hearsay exception would consume the rule.

(ii)
A proponent cannot use the state of mind exception to prove a past act or occurrence to which the declarant was only a witness (past facts)

(b)
Shepard v. U.S.  (1933).  Statement to nurse from wife about husband before dying: “Dr. Shepard has poisoned me.”  Can the nurse testify to this statement to prove D poisoned her?  Court does not allow as dying declaration, and doesn't allow as a present state of mind declaration because the statement spoke to a past act, and to an act by someone other than the declarant.  Rice: Bad case.  She had no personal knowledge (how does she know what poison tastes like, whether her husband poisoned the whiskey, etc.); SC shouldn’t have granted cert.  Cannot retroactively establish reasoning for evidence; cannot clean record up by a good idea, late remembered.  Cannot say we should have offered it for another purpose.

(i)
EXCEPTION CONSUMES THE RULE: Allowing proponent to use state of mind exception to prove a past event (someone else’s conduct) would make everything uttered admissible to establish state of mind from which one could infer underlying factual basis.

(ii)
The statement by Mrs. Shephard could have been used to prove that she did not have the state of mind to commit suicide (which is what the defense was arguing)
d)
Can Conduct of a 3rd Party Be Inferred from State of Mind Declarations?

(1)
People v. Alcalde. (Cal. 1944).  Night victim disappeared, she made statement: “I’m going out with Frank tonight.”  Statement allowed in because its utterance, combined with other corroborating circumstances, bore directly on the question of the relevancy of the declaration.  Statement increased the probability that D and decedent would be together, meaning that D would have enhanced opportunity to commit the murder b/c she made herself available to him.  **Need corroborating evidence that the event actually took place, though, in order to prove the case.

(a)
“I’m going out with Frank.” v. “I’m driving over to Frank’s.”  Latter is just more probative of what might have happened because it indicates that the declarant took positive steps.  But both are making assumptions about Frank’s intention and conduct.

(b)
Traynor dissent-A declaration of what one person intended to do cannot safely be accepted as evidence of what another person probably did.  Assumes that Frank cooperated.  Problem w/dissent is that it overlooks the fact that her statement showed opportunity.
3.
RULE 803(3).  The following are not excluded by the hearsay rule, even though the declarant is available as a witness:  (3) Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.*  

a)
* Only declarant has personal knowledge of all of them.   Declarant controls will and must be the one to execute the will.  However, state courts handle will matters, so seems like a waste to include this provision where federal courts have no jurisdiction.

4.
Changes from CL.

a)
Codifies CL.  Recognizes Hillmon in that it allows a proponent to use declarant’s state of mind to prove declarant’s past and future conduct.

(1)
Legislative history distorts Hillmon with regard to act by 3rd party.  However, this part of the decision was dicta.

b)
U.S. v. Pheaster. (9th Cir. 1976).  Facts involve victim saying he was meeting someone to get a free pound of marijuana in the parking lot of a restaurant. He disappears after making this statement to his girlfriend & friend. Court allowed statements of state of mind (re: intent) to be used as circumstantial evidence of conduct of a third party with whom declarant intended to act.

(1)
2d Cir. imposed corroboration of conduct of the third party requirement.  D. Mass. rejected corroboration requirement.  Rice: If you don’t have a corroboration requirement, how would you get a conviction?  Where is the rest of the case?
c)
Under Conditions of Apparent Sincerity.

(1)
Sincerity not explicitly required by rule.  But courts may not be willing to abandon it b/c CL courts used it.  

(2)
Can’t use state of mind exception to prove what caused the state of mind

5.
Relationship to Other Rules.

a)
Rule 104(a).  Prelim Questions.  Judge decides whether state of mind is relevant to case, prior to acceptance of the evidence.  Jury will decided what state of mind was.
b)
Rule 403.  Exclusions of Evidence on Grounds of Prejudice, Confusion or Waste of Time.

(1)
U.S. v. Annunziato (2d Cir. 1961).  “I’m going up to Bridgeport to pay a bribe.”  Allowed to use statement to prove that bribe offer was made b/c if he actually went up to Bridgeport, it must have been likely that he actually paid the briber (the reason for going there).  R:  The admissible part carries with it the part that is normally inadmissible.  Weinstein criticizes decision.
(2)
U.S. v. Mandel.  Contrast with Annunziato.  Maryland governor bribe case.  If he’s going to keep a secret, then it must also be a secret in the past.  If it’s not a secret now, then was not a secret in the past.  But if it is a secret, then will be so in future.  Annunziato could not be used to justify this decision.  
c)
Rule 803(1).  Present Sense Impression v. State of Mind.  By its terms, 803(1) renders 803(3) superfluous because all statements of one’s “then existing state of mind, emotion, or sensation” would also constitute descriptions or explanations of same conditions.  Basically consumes all exceptions based on res gestae concept.  Destroys hearsay rule: by using present sense impression of my present state of mind.  How would you give each rule separate meaning: 803(1) is objective (focus on observed events) whereas 803(3) is subjective.  PSI is really just present state of mind, but do not use the two interchangeably, because 803(3) prohibits use of present state of mind to recall or remember to prove the truth of the matter remembered or believed.  Rice thinks that 803(1) should be rewritten to include a corroboration requirement. 

6.
Problems

a)
Admissible, relevant

b)
Statement admissible b/c it has independent relevance and shows fear which is necessary to proving extortion.

c)
People v. Alcalde - victim creating opportunity for the D (2d Circ).  Some courts would require corroboration (Ma.).
d)
Son’s action can be admissible as an admission or as non-assertive conduct; mother’s statement to the witness is admissible as a present sense impression; witness then makes statement to the court (testifies - not hearsay b/c witness in court under oath)

e)
(a) statement is not admissible b/c it is a present statement from which something must be inferred (an act) from a past state of mind about a past action; (2) would be admissible b/c the statement ….  the rule is the PRESENT state of mind -- THAT'S WHY THE STATEMENT HAS TO BE MADE IN THE PRESENT -- and why a statement made specifically about the past is not okay.
D.
Present Physical Conditions

1.
The Common Law.

a)
Def: an individual’s statement describing a physical condition that he was then experiencing; Present physical condition recognized as an exception to the hearsay rule at CL.  Rationale - spontaneous nature and contemporaneity make these statements reliable.  Also based on patient’s desire to get well - will tell truth to doctor.

(1)
Elements: proponent has to (1) describe a present physical condition; and (2) statement was a natural and spontaneous expression of condition.  Exception is applicable regardless of the person to whom the declarant made the statement.
(2)
Used to fall under the doctrine of “res gestae”, meaning “the thing describes itself.”  Now, however, this does not necessarily entail a statement made to a doctor, since it does not matter to whom the statement is made (not limited to statements made to doctors).  The rationale is similar to that of an excited utterance, i.e., the statement’s spontaneity/contemporaneity solves hearsay problems associated with memory.

b)
Statement to a Physician for the Purpose of Obtaining Treatment.

(1)
Trustworthiness is not dependent on spontaneity here b/c person does not have to be experiencing symptoms at that moment to explain them to the Doctor.  Often these statements are answers to questions from the doctor about symptoms, etc.  Desire to get well insures reliability and sincerity.

(a)
Under the CL: Physician’s statement must either be about a present condition or a past condition for which person is presently receiving treatment; patient cannot tell physician about medical history and then have physician testify as to that history (accuracy issues b/c of memory problems) for the truth of what the patient said.  BUT, they would let the doctor testify as to what the patient said about medical history & causation, but it cannot be brought in for the truth of the medical history, instead it is brought in so that the jury can understand the doctor’s diagnosis and treatment (explanatory purposes only)  Rice says this doesn’t make sense. 

(2)
Treatment must be the primary purpose.

(a)
Ritter v. Coca-Cola. (Wis. 1964).  Drank Coke with a mouse in it.  Can use statement of shrink (to whom she had gone after seeing lawyer).  So long as the consultation occurs with a bona fide purpose of treatment, desire to use the physician as a W at the later trial relating to the injury does not prevent doctor’s statement of patient’s present physical condition at the time of examination.

(b)
Opposing counsel can use CE to test the doctor’s testimony re: issue of whether patient’s visit was for the bona fide purpose of treatment.

(c)
More progressive courts feel that if the patient’s primary purpose for consulting the physician was to obtain treatment, then there is adequate assurance of trustworthiness.

(3)
Statements of Medical History and Causation.

(a)
CL does not allow.  Causation not essential to treatment.  Statements given by patient to doctor came in to explain diagnosis if it were crucial to that diagnosis.  Could not accept patient’s statement for its truth.  Only to assess weight given to doctor’s conclusion.  Jury can accept doctor’s opinion but cannot accept basis of that opinion.

(b)
Logical fallacy behind this rule is that accepting the doctor’s conclusions for truth is impliedly accepting his basis as well, in addition to that of the patient.  If you accept the diagnosis, you accept the info that diagnosis is based on.  Rice says this is stupid.

(4)
Statements to Physicians for the Purpose of Litigation.

(a)
Doctor could testify only to those symptoms that can be independently verified through clinical observation.  Suspicious of conversations seeking litigation assistance.

2.
RULES 803(3) and 803(4).

The following are not excluded by the hearsay rule, even though the declarant is available as a witness: 

(3) Then existing mental, emotional, or physical condition.  A statement of the declarant’s then existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive, design, mental feeling, pain, and bodily health), but not including a statement of memory or belief to prove the fact remembered or believed unless it relates to the execution, revocation, identification, or terms of declarant’s will.

(4) Statements for purposes of medical diagnosis or treatment.  Statements made for purposes of medical diagnosis or treatment and describing medical history, or past or present symptoms, pain or sensations, or the inception or general character of the cause or external source thereof insofar as reasonably pertinent to diagnosis or treatment.

a)
Changes from the CL. (loses the substance of CL rule. Now you can go to psychiatrist & create testimony &  it seems that all of that is coming right on in.)

(1)
Rule 803(3).  Statement of then existing mental, emotional, or physical physical condition.  Codified without change.

(2)
Rule 803(4). - big change -  Statement for purpose of medical diagnosis or treatment.

(a)
Does not distinguish between physicians consulted for treatment v. consulted SOLELY for diagnosis to develop testimony for litigation.  Medical history admissible for truth if reasonably pertinent to doctor’s diagnosis or treatment.  This standard is less stringent; just has to be relevant.

(b)
Places no limitations on the relationship that must exist between declarant & patient.  Not only statements to family, but also to coaches, trainers & friends are admissible.  Expands CL rule.  Ex: Statement of child told by mom to EMT to ER doctor who creates record is admissible. 

(c)
Also doesn’t limit WHO makes the statements - if the statement is made by a second person (not the injured party) personal knowledge is required.  Ex:  mom relates child’s description of symptoms.  Doesn’t state that declaration must be made to doctor (can be made to nurses, relatives as long as for treatment)
(d)
This information is also admissible for the truth of the matter - also different from CL where information was admissible to explain the basis of the doctor’s diagnosis.  Also lets in causation if “reasonably pertinent” to diagnosis or treatment.  CL did not allow causation unless crucial.

(e)
What FRE 803(4) does NOT say: Who makes the statement; Who hears it; Under what circumstances; Diagnosis “or” treatment.  Doctors are trained to ask certain patterns of questions to get the answers they seek.

(f)
Probably the most significant change from the CL of any hearsay exception.

b)
Reasonably Pertinence Requirement.

(1)
Neither the rule nor the AC Notes indicates from WHOSE perspective the statement must seem “reasonably pertinent.”  Under the FRE rationale, it is clear that the declarant himself must believe that his medical treatment depends on his truthfulness; otherwise, there would be no assurance of trustworthiness.  Not from perspective of doctor.
(2)
U.S. v. Narciso. (D. Mich. 1977).  Dr. asked patient who had given him medication. Test: whether a doctor would rely on the facts solely for treatment of patient.  Court used the wrong legal standard-should have been reasonably pertinent.  Look at patient’s motivation for making statement is the basic underlying assumption of the rule (whether patient makes statement w/”reasonably pertinent belief that it will be used for medical treatment”.

(a)
Surrounding circumstances showed that doctor had a strong motive to pin responsibility for this injection on someone, i.e. rumors of staff misconduct.  Therefore, patient’s response was not solely motivated by desire to assist diagnosis/treatment.

(b)
Weinstein: “even in the case of a statement made for treatment, the test is not only whether the declarant thought it was relevant (thereby establishing reliability), but also whether a doctor would reasonably have relied upon such a statement in deciding upon a course of treatment.”

c)
Causation.

(1)
Different from fault.  Statements of fault are not admissible.  Statements of causation ARE admissible.

(a)
Patient was beaten (admissible) vs. Patient was beaten by X (inadmissible).  The test is whether a doctor would rely on the facts contained within the statement solely for treatment of patient’s specific condition.  Weinstein supports this view.

(2)
Exception to this rule occurs where “the who IS the how”.  In child sexual abuse cases, where assailant identification is reasonably pertinent to treatment (i.e. no further abuse) - allowed in.  Reasons given by the court for this include prevention of psychological problems in the child, & public policy to end abuse.

d)
Statements to Medical Personnel by a Declarant Who Himself is not the Injured Party.

(1)
No limitations on who may relate information to physician that the physician can later offer in court for the truth of the matter asserted.  

e)
Psychiatric Diagnosis or Treatment.

(1)
No limitations on kinds of diagnosis or treatment that a patient must seek for his declarations of past or present symptoms or conditions to be admissible.  Courts have generally accepted that psychiatric counseling is included within the rule.

(2)
Problems created by the admission of statements of past or present psychiatric conditions:

(a)
Sources of information that a person may relate to a psychiatrist or psychologist concerning the person being treated are exceptionally vast (rendering the pertinency standard meaningless); AND

(b)
In criminal cases ONLY: b/c the government cannot call the D as a W, this rule allows the D to consult a psychiatrist, supply the psychiatrist with information that the D wishes to offer into evidence at trial, and then call the psychiatrist to recount those facts for truth, thereby depriving the government of the opportunity to CE the D, who is the source of the information.  
(3)
Rule 806. Attacking and supporting credibility of declarant. If proponent brings in statements of patient through psychiatrist, may attack credibility of declarant, i.e. can still impeach D through other means.
f)
Medical History.

(1)
Rule 803(4) permits a court to admit patient’s statements of medical history for the truth of the matter asserted.




*Makes no difference if the dr was consulted solely for litigation.

(2)
O’Gee v. Dobbs Houses Inc. (2d Cir. 1978). Flight Attendant gets injured by a rolling cart on the plane. 2nd (very credible) Dr retained for purposes of litigation, testifies as to what patient told him other drs had told her as basis of his conclusions.  Presents a multiple hearsay problem.  Ultimately, the evidence was admissible because dr had reports of 2 previous doctors, plus a report from a laminectomy hospital.  Rice thinks 2nd doctor’s testimony would not have been permissible if patient’s medical history had not been documented.  Basically, the reports of the absent doctors were present.

(a)
Key factor is that D should have anticipated the testimony so that he could counter in CE.  Would have gotten the same medical records underlying the opinion during discovery.

(b)
RULE:  By definition, medical history is always what you (patient) have been told.  R803(4) allows you to give your medical history w/o providing the dr  the files.  However, it is stated as fact rather than the medical opinion on which it is based, so it is admissible.

(c)
Medical history is multiple levels of hearsay.

3.
Relationship to other Rules.

a)
Rule 601.  General Rule of Competency.  Rule 603. Oath or Affirmation.  The fact that the child is too young to testify (competency issue) will not prevent use of pretrial hearsay statements made under guaranteed conditions of reliability.

b)
Rule 602.  Lack of Personal Knowledge.  Rule 602 and 803(4) together create a double hearsay problem (see diagram above) if person testifying is not the patient or is someone else who related the information to the doctor.  In this case, each level must be independently satisfied.  This is generally accomplished by using excited utterances or statements of then existing medical condition for the first level and 803(4) for the second.

c)
Rule 703.  Basis of Expert Opinion.  Rule 703 allows experts to base their opinions on otherwise inadmissible facts or data, so long as those facts or data are of the type reasonably relied upon by experts in the particular field.  In order to avoid issue of D refusing to testify but going to psychiatrist and giving specific information which will later be admitted for truth, courts have restricted scope of psychiatrist’s testimony only to that which was necessary to the diagnosis (as opposed to what was merely pertinent to reaching the diagnosis).  Court’s reasoning was that only those statements were of the type reasonably relied upon by psychiatrists in diagnosing patients.
d)
Rule 803(6).  Records of Regularly Conducted Activity.  If attending physician is absent and a party wants to use his records, this is a double hearsay problem.  Use 803(6) to establish that the words were uttered and then 803(4) for the truth of the words uttered.

E.
Past Recollection Recorded.

1.
The Common Law.

a)
Has to have personal knowledge.  Person who made writing has to be the one who testifies as to its authenticity.  But has to say I know it is accurate but I cannot remember facts contained within.

b)
Available to proponent who is unable to revive a witness’ recollection of facts recorded in writing by the witness in the past.  Proponent may elect to use the writing instead of the W’s oral testimony.  Hearsay problem stems from the fact that the witness is available/under oath, but opponent cannot test problems of perception, memory, sincerity or ambiguity.

c)
Common law elements (according to Prof. Blakely):

(1)
Recollection must be reduced to writing.

(2)
Maker of record must have firsthand knowledge of the facts recorded.

(3)
Record must be made contemporaneously with the event’s occurrence, or while fresh in the maker’s memory.

(4)
W must verify at trial that the record accurately reflected his knowledge at the time it was made, 

(5)
Original writing must be produced in court (Best Evidence Rule) & offered to opponent for inspection & CE.

(6)
Additionally, proponent must show that witness’ present memory fails him.  Needed total loss of memory.
2.
RULE 803(5).  Recorded Recollection

The following are not excluded by the hearsay rule, even though the declarant is available as a witness: 

(5) Recorded recollection.  A memorandum or record concerning a matter about which a witness once had knowledge, but now has insufficient recollection to enable the witness to testify fully and accurately, shown to have been made or adopted by the witness when the matter was fresh in the witness’ memory and to reflect that knowledge correctly.  If admitted, the memorandum may be read into evidence but may not itself be received as an exhibit unless offered by an adverse party.

a)
Changes from the CL.  Rice: 803(5) is essentially 803(1) for statements that are not really contemporaneous & in writing.
(1)
Need to show that W has “insufficient recollection to enable the W to testify fully and accurately.”  Complete memory loss not required.  
(2)  Writing may only be read into evidence.  Rationale: Jury would give it too much weight to have the writing come in as evidence.  Rice: Use any other exception if possible b/c the jury doesn’t get to take this to the jury room.
(3)  Writing need only be made at or about the time of recorded event (when event was “fresh”).  CL required simultaneously or immediately thereafter.

(4)
Freshness of Memory:  U.S. v. Williams. (6th Cir. 1978). Ridiculous.  Six months after event (clearly stonewalling).  “True and accurate at time I gave it”; “Accurate in general.”  Expansion of contemporaneity requirement.  Court lost sight of requirements/rationale of rule.  Six months is no longer “fresh in your mind”

(a)
Advisory Committee Note-the method of establishing the declarant’s  initial knowledge & accuracy of material sought to be introduced must be determined based on the facts of each case.

b)
Insufficient Recollection to Permit the Witness to Testify Fully and Accurately.

(1)
Expansion does not permit the introduction of the evidence merely because the witness cannot duplicate every word of the report in his testimony.  So long as the witness can basically remember what was in the recorded statement, even if he has to refresh his memory from time to time by looking at the recorded statement, a proponent may not supplement the witness’ testimony with the written statement.

c)
Memorandum Excluded as Exhibit.

(1)
Congress wanted writing treated as oral testimony.  If writing is an exhibit, jury will give writing more weight.  Rice is not so sure this assumption is correct (based on superstition and bugaboo).  Rice believes this rule will probably end up withering on the vine.

d)
“When the Matter Was Fresh in His Memory.”

(1)
Factors: the time when the memorandum was made, the quality of the memory embodied in the memo, whether it was made before the litigation commenced, whether it was made spontaneously or in answer to a request by an interested party and other pertinent circumstances.

(2)
This exception is basically the written form of Present Sense Impressions.

e)
Both the Availability and Unavailability of Declarant are Immaterial.

(1)
B/c the rule requires that the declarant verify that the writing was accurate when made & have insufficient recollection to testify fully & accurately, it makes both the availability & unavailability of the declarant material.

3.
Relationship to Other Rules.

a)
Rule 602.  Lack of Personal Knowledge.  Memo incorporating a past recollection recorded concerns matters “about which a witness once had knowledge”-courts have interpreted this language as requiring that the witness have had firsthand knowledge of the facts contained in the memo.  803(5) implicitly requires personal knowledge.

b)
RULE 612.  Writing Used to Refresh Memory.
(1)
Common Law

(a)
This is different b/c it involves the proponent’s use of the writing to refresh a witness’ exhausted memory.  Under this concept, it is the W testifying to present memory, rather than using the writing to establish past memory.  Can use anything within the bounds of propriety to refresh W’s memory (smells, music, etc.).

(b)
Baker v. State (MD 1977).  Trial judge had refused D the opportunity to refresh present recollection of a police witness by showing him a report written by a fellow officer.  D sought through CE to elicit from officer the fact that crime victim stated that D was not the attacker.  D’s counsel attempted to show police report to stimulate officers’ present memory.  Irrelevant whether whose report looking at, as long as refreshing memory as opposed to creating memory.

(c)
Past recollection revived vs. Past recollection recorded.  (Evidence vs. non-evidence.)

(i)
Past recollection elements: (1) Record was made by/adopted by W at a time when would have a recollection of the event, and (2) that W can presently vouch for the fact that when the record was made/adopted by him, he knew that it was accurate.

(ii)
Clear reasons for rigorous standards of admissibility-since the paper itself basically speaks to the jury, the paper itself must pass muster in terms of evidentiary competence.

(iii)
Present recollection revived: No such testimonial competence is demanded of a mere stimulus to present recollection, for the stimulus itself is never evidence.

(iv)
McCormick: Even when the stimulus is a writing, when W “speaks from a memory thus revived, his testimony is what he says, not the writing.”

(v)
When writing is utilized simply to awaken slumbering recollection of an event in the mind of W, the writing may be a memorandum made by W himself, (1) even though it was not made immediately after the event, (2) even if not made from firsthand knowledge, and (3) even if W cannot now vouch for the fact that it was accurate when made.

(2)
Federal Rule of Evidence: Rule 612

Except as otherwise provided in criminal proceedings by section 3500 of title 18, United States Code, if a witness uses a writing to refresh memory for the purpose of testifying, either-

(1) while testifying, or 

(2) before testifying, if the court in its discretion determines it is necessary in the interests of justice, 

an adverse party is entitled to have the writing produced at the hearing, to inspect it, to cross examine the witness thereon, and to introduce in evidence those portions which relate to the testimony of the witness.  If it claimed that the writing contains matters not related to the subject matter of the testimony, the court shall examine the writing in camera, excise any portions not so related, and order delivery of the remainder to the party entitled thereto.  Any portion withheld over objections shall be preserved and made available to the appellate court in the event of an appeal.  If a writing is not produced or delivered pursuant to order under this rule, the court shall make any order justice requires, except that in criminal cases when the prosecution elects not to comply, the order shall be one striking the testimony, or, if the court in its discretion determines that the interest of justice so requires, declaring a mistrial.

(3)
Changes from the CL.  (Significant, the rule was not well written)

(a)
Trial court has discretion to order production of any document that a W uses to refresh his recollection prior to testifying as well as while testifying.  (Only allowed while testifying.)  Otherwise this rule is a codification of the CL.

(b)
Can introduce something that has not been authenticated.  Open door policy to use in any way one wants.

(4)
Applicability of FRE 612 to Proceedings Other than Hearings.

(a)
Rule 30(c) FRCP makes 612 applicable to depositions as well.

(5)
For What Purpose May the Cross-Examiner Introduce the Writing?

(a)
Cross examiner may introduce portions of a writing used to refresh recollection for the limited purpose of comparing the writing to the W’s testimony so as to impeach or test credibility.  Can’t be offered for truth.

(6)
Problem of Privilege

(a)
Under CL, if document were privileged prior to being used to refresh recollection, its use during the examination was considered a waiver of privilege where W reviewed document prior to taking the stand.  Document was not part of actual trial testimony because no W explicitly referred to it during questioning.  Some courts now say it doesn’t waiver, but some say it can waive privilege.
Rice: Favors orgs that constantly review files as part of their routine/business but hurts those who have to review files in order to testify.
(b)
Under 612, judge has discretion to compel production of documents reviewed prior to testifying.  This gives rise to question whether expanded disclosure will construe waiver of privilege.

(c)
Wheeling-Pittsburgh Corp. v. Underwriters Laboratories, Inc. (N.D. Ill. 1978).  Before deposition, & prior to leaving P’s employ, Flanders borrowed 3 company files, one contained communications/notes of company & counsel.  In deposition, Flanders refused to answer questions directed toward contents of those documents based on attorney-client privilege.

(i)
Holding: Flanders’ use of documents to refresh recollection immediately prior to deposition served as an effective waiver of privilege.  D’s access limited only to those writings which may fairly be said in fact to have an impact upon Flanders’ test.

(d)
If the attorney elicits the testimony out of you from the document without actually showing you the document, they get the individual to recall w/o ever showing the individual the privileged document.

(7)
Before Testifying Versus While Testifying.

(a)
Courts split on what to turn over and when.   Derderian: Ct didn’t order the turnover of docs that W reviewed while on break from being deposed.  Rice: This was really reviewing while testifying even though not physically.
(8)
Authentication.

(a)
Since not an exhibit, no need for authentication.

(9)
Rule of Completeness.

(10)
Work Product Immunity.

(a)
Compilation by attorney need not be disclosed.  Immunity may be temporary.

c)
Rule 803(1).  Present Sense Impression.  Should not be in writing.  If allowed, 803(5) will wither on the vine.

d)
Rule 901.  Requirements of Authentication or Identification.  Authentication of a document containing a past recollection recorded must either be through the testimony of the person who authored that document or the person who adopted it after prepared by another.

e)
Rule 1002.  Requirement of Original.  If opponent offers writing into evidence, then proponent still required to produce the original.

F.
Business Records.

1.
The Common Law.

a)
Elements: (1) made in the regular course of business; (2) pursuant to business duty; (3) by someone with personal knowledge of the facts OR recorded by someone with equivalent knowledge of the record keeping practices in question; and (4) at or near the time of the recorded transaction.


(1)
DIAGRAMMING:  “trick” to this exception is finding the coalescence of business duty and personal knowledge; complicated b/c w/business records there are multiple levels of hearsay that arise in a business accounting practice.  When you find that first person w/PK & duty, that’s where the exception applies.
(2)
Johnson v. Lutz (NY 1930).  W made statement to cop who put it in police report which was offered in court.  Report not admissible as a business record.  First, the report was not made in the regular course of business.  Second, policeman was not present at the time of accident.  Third, report was made from hearsay statements of a third person present at the time of the accident when officer arrived.  Need to find spot where personal knowledge and business duty meet.  Cop had the duty to take the statement, but not personal knowledge of the content of the statement.  Rule not intended to permit receipt into evidence of entries based upon voluntary hearsay statements made by parties not engaged in business or under any duty in relation thereto.  The broken link is the witness, who saw the event, but had no business duty to report on it.

(a)
Person making report must have both personal knowledge and duty to report or must be given the information by another person with personal knowledge and the duty to report.

(b)
People in companies work on the preceding person’s documentation.  As long as the first person has both person knowledge and a business duty, legitimacy flows throughout the life of the document.






level 1

                       ∆event  (  ○ person (PK but no duty)




         ↓                                           level 2 



          □statement   (  ○official  (duty but no PK)






               ↓





         □record






               ↓





         □court
2 Levels of HS but 803(6) only applies to level 2 in this case b/c W had no duty to report
=  Not admissible for truth, only that it was uttered, unless you can get it in under another exception for that level.
SEE DIAGRAM 5-10 ALSO FOR MULTIPLE LEVELS
b)
Standard of Trustworthiness.



(1)
If records are prepared under conditions that would indicate a lack of trustworthiness, a court must exclude them.  Documents prepared with an eye toward litigation are not sufficiently trustworthy and are inadmissible under the business records exception.


(2)
Palmer v. Hoffman (1943).  Crazy /wrong opinion by Douglas, who was ironically an expert in accounting.  Train accident.  Engineer made statement at interview, where he was interviewed, which the RR usually did after an accident.  No question that accident report was filed with an eye toward litigation, but company did this as part of “business as a business.”  

(a)
H:  Engineer’s statement/accident report is not made in the regular course of business within the meaning of the rule, because it was not a record made for the systematic conduct of the business as a business.  Accident report may affect the business in that it affords info on which management may act.  It is not, however, typical of entries made systematically or as a matter of routine to record events/occurrences.  Rice:  Conclusion that indicia of untrustworthiness caused the reports to be excluded is correct, but wrong to suggest that this report is not a business record.  What ct is really saying is that this wasn’t a trustworthy business record.
(b)
Narrowly defines what relates to a business-the fact that the company makes a business out of recording employees’ versions of their accidents does not put those statements in the class of records made “in the regular course of business.”  Makes it harder to determine what is business record.
(c)
R:  Business records made for litigation are suspect.  Ct is going to eliminate untrustworthy business records.
(d)
Rice:  Routineness is only a red flag, not dispositive that it is or isn’t a business record.  This is where the court was wrong.  

(f)  If it’s not routine or potentially suspicious, look for factors why it’s still trustworthy: Yates v. Bair (below)
(3)
Yates v. Bair Transport (S.D.N.Y. 1965).  PI suit for workers comp claim.  In accordance with company’s regular procedure, reports were prepared by D’s drs for their insurance.  I.e. Reports were made for litigation purposes.  P wishes to introduce reports of various drs rather than calling them as Ws.  All parties agreed on the authenticity of the medical report.

(a)
Holding: Doctor's reports not admissible as business records, because they need an added element of trustworthiness to counterbalance the fact that these reports were prepared in clear anticipation of litigation.  The thrust supports admissibility of doctor’s report made in the regular course of business (when litigation was on the horizon) “when offered by one other than the entrant or one with whom the entrant is working.”   

(b)
Reports’ trustworthiness is enhanced because it is P, not D, who seeks their introduction (i.e., the party whose interest is adverse to that of the party on whose behalf the reports were made).

(c)
Reports’ self-serving nature is not determinative if made in the ordinary course of business without a view toward litigation.

 (d)  Reliability is not a preclusive matter.  It is perhaps a red flag, indicating need for closer look, but should not be a dispositive factor. 

(4)
Hospital records: statement for purpose of treatment plus business record.  Two hearsay problems merged together.  

c)
In some cases, cts have held that entries made in routine of business are not sufficiently trustworthy to come under this exception if they would not have been relied upon in the business’ operation.  Ex:  hospital records involving patients’ descriptions of the incidents giving rise to need for treatment, when descriptions are not pertinent either to diagnosis/ treatment.  Patient, “I fell off streetcar and caught my heel” was an admission by P and therefore admissible if proponent could prove that P actually uttered the statement.  Only evidence of utterance was entry in hospital record made by someone who did not appear as witness.  Created a double HS problem that could not be solved through business records exception b/c statement had nothing to do with treatment, and therefore there were no assurances that recorder had made the entry fairly and accurately (not trustworthy).  
d)
Williams v. Alexander (NY 1955): Statement in hospital record that victim shot by white man not admissible because it bore no medical/surgical relationship to patient’s physical condition and was none of doctor’s professional business.

2.
RULE 803(6).

The following are not excluded by the hearsay rule, even though the declarant is available as a witness: 

(6) Records of regularly conducted activity.  A memorandum, report, record, or data compilation, in any form, of acts, events, conditions, opinions or diagnoses, made at or near the time by, or from information transmitted by, a person with knowledge, if kept in the course of a regularly conducted business activity, and if it was the regular practice of that business activity to make the memorandum, report, record, or data compilation, all as shown by the testimony of the custodian or other qualified witness, unless the source of information or the method or circumstances of preparation indicate lack of trustworthiness.  The term “business” as used in this paragraph includes business, institution, association, profession, occupation, and calling of every kind, whether or not conducted for profit.

(1)
Elements required by the FRE for Business Records Exception:

(a)
Records were regularly maintained and relied upon;

(b)
Records were maintained by individuals with personal knowledge

(c)
The individual entrants with personal knowledge made the entries pursuant to a business duty to the entity keeping the records; AND

(d)
The entries were made at or near the time of the transaction or event recorded

(e)
NOTE: these elements must be established (in court) by someone with personal knowledge of how the records are maintained.

(2)
All of these clauses cause interpretive problems: “In any form”-designed to include computer records but can also include oral records.  “Opinions” opinions are subjective.  Trends toward cts allowing them in w/o qualifying experts’ expertise R701 & 702.  Some cts haven’t allowed w/o qualifying.  “Diagnoses” consist of nothing but opinions in a medical context.  Puts burden on opposing side to show untrustworthiness.
(3)
NOTE: FRE did not abandon Johnson v. Lutz = still requires that person who made the record have personal knowledge & duty to company keeping business records OR that there be a hearsay exception that accounts for such statement.
Don’t have to know who made the record, just that someone w/PK made the record.
b)
Changes from the CL.

(1)
Allows opinions, so long as other elements of rule (timeliness, personal knowledge and duty) are satisfied and opponent makes no showing that source indicates a lack of trustworthiness.

(2)
Judicial interpretation has led to expansion of exception to include entries or records made by individuals with personal knowledge but with a business duty to a business other than the one using and sponsoring the record.

(3)
Record in any form.  CL did not like oral statements to be used as records.   Confusion as to whether person who has knowledge has the duty.  But interpretations still require coalescence of personal knowledge and business duty.

c)
Custodian or other Qualified Witness.

(1)
FRE here codifies the common law; 

(2)
Generally familiar with nature, purpose & manner of preparation of record.  Sponsoring witness must establish that the record or report was based upon firsthand knowledge of recorder or of someone reporting to him who had a business duty to report.  Has to lay foundation.

(3)
Limited as to what custodian has to know: doesn’t have to know who made business record or the specific record at issue; only has to testify as to how records are maintained, how they are used in the company and in what context they are taken (nature, purpose, manner)
(4)
Certification Alternative:  can use R902 (11)/(12) instead of having a sponsoring W
d)
Personal Knowledge and Business Duty: Must the One Possessing the Knowledge Owe the Duty to the Business Maintaining the Record?

(1)
Generally, person with knowledge must also have duty to make the record (Johnson v. Lutz)

(2)
Adoption of another company’s records:  If 2nd company independently verifies info supplied by 1st company, it can use the 1st company’s records (invoices, bill of lading, etc) as its own.

(3)
NLRB v. First Termite (9th Cir. 1981):  BR (freight bill) not admitted because although 2nd company adopted record as its own, it never verified the piece of info the proponent wanted to use the record for (state of origin).  BR does not have to have your company’s name on it, you can adopt but must verify.

f)
Business Records and the Computer.

(1)
Courts generally think that computer documents are OK if relied upon as a daily part of business.  Do not generally require parties to lay very intricate foundations for computer records - usually sufficient that company relies on such records in regular business.  R901(9):  is really meaningless.  Burden is on the opponent to identify problems with this evidence.

g)
“Regularly Conducted Business Activity”

(1)  Nature of business or form of record preclude admission unless something indicates it lacks trustworthiness. 
(2)  Applies to illegal business records too.  EX: Heidi Fleiss’ little black book.
h)  “Unless the Source of Info or Method or Circumstances of Preparation Indicate Lack of Trustworthiness.”

(1)
Palmer v. Hoffman proviso - requires proponent to come forward with proof about manner and circumstances of preparation.  Matter for the judge to decide.  Burden is on the opponent to establish lack of trustworthiness.

(2)  Doesn’t work in reverse.  Can’t let it in under R803(6) if you don’t meet the elements even if it is trustworthy BUT can use R807 (Residual Exception).
3.
Relationship to Other Rules.

a)
FRE 401 & 402.  Relevance.  When the relevance of evidence depends on it having remained unaltered, the proponent must establish chain of custody that will dispel possibilities of alteration and misidentification.

b)
FRE 602.  Lack of Personal Knowledge.  Business record exception requires coalescence of personal knowledge and business duty in one person.
c)
FRE 701 & 702.  Opinion Testimony by Lay Witnesses / Experts.  FRE 803(6) allows opinions.  Creates presumption that R701 & 702 are complied with.  Burden then shifts to the other side to prove that evidence does not comply with FRE 702.

d)
FRE 801(d)(A)-(E).  Admissions by Party Opponent.  If offering a party’s BR against them, don’t use BR exception, use admissions (not HS).  A party’s BR are always admissions by the party.  Still need someone to authenticate the records as having been made by opponent or his authorized agent.

e)
FRE 803(7).  Absence of Entry in Record Kept in Accordance with Provisions of Paragraph (6).  According to the AC, the failure of a record to mention a matter that could ordinarily be mentioned is satisfactory evidence of its nonexistence.

(1)
Rice: R803(6) already creates a negative implication that it didn’t happen, so this rule is redundant and unnecessary.

f)
FRE 803(8). Public Records and Reports.  Prohibits government from using records and reports of law enforcement personnel against a criminal D.  Courts are split as to whether this rule is preclusive, meaning that if the same record satisfies 803(6), it can be admitted as a business record.

g)
FRE 803(11).  Records of Religious Organization.  Does not require personal knowledge.

h)
FRE 803(17).  Market Reports, Commercial publications.  Trend is to allow a limited class of reports and publications containing objective facts that are commonly relied on.  Mostly self-authenticating.  Ex: telephone book, catalogs, etc.
i)
FRE 807.  Residual Exception.  If the custodian fails to appear, that does not mean that you cannot admit, as long as there are guarantees of trustworthiness  might be admissible under 807.
j)
FRE 901.  Authentication.  Business records requires authentication

k)
FRE 1006. Summaries.  Not a usual business record creation (ex: accounting statement).  It’s summaries of very lengthy/many documents for purpose of trial for convenience.  Best Evidence Rule exception. 
(1)
A corporation’s business records are automatically summaries.  They begin where individual employees have personal knowledge of an event and record it in the company’s records.  These come in under FRE 306.

(2) Note: Is not itself an exception.  Must still find an exception to HS rule.  If presented as written summary, creates DBL HS: (1) underlying docs & (2) summary (try to use R803(5) & 803(6))

4.
Problems

a)
Courts will allow this to be an adequate foundation to be laid that if the records were maintained according to the requirements of 803(6) b/c the regulations comply with 803(6); records basically offered under the assumption that they do comply; would have to be challenged under Palmore v. Hoffman clause

b)
Three levels of hearsay: should be dealt with by exceptions of: excited utterance, present sense impression, business record exception; note that present sense impression is more likely than is a dying declaration.  Rice thinks that problem is with Williamson, middle link, who is telling Officer Adkins that Officer Bayor had made a statement - this is clearly hearsay and Rice doesn’t think there is a link to get that hearsay in unless present sense impression (contemporaneity) is very broadly interpreted.

c)
Tape recorder (bottom link) = “dogs & nuns” - mechanical and doesn’t need authentication; top link = excited utterance, present sense impression; this case is analyzed like Johnson v. Lutz; acceptable as a business record (under both common law and FRE)

d)
Event = injury (dotted triangle - b/c it didn’t happen)  circle = customers  complaint (that did not happen)  employee  business record square containing dotted square b/c complaint wasn’t reported b/c it wasn’t made; note that these are all absences;  employee who went through microfilm  statement made by employee to president  president goes into court to testify; president only has personal knowledge that employee made a statement to him (not relevant unless the truth of what the employee said can be proven); could use 803(7) or (more likely according to Rice) 803(1); then 803(6) or (7); don’t have to cover top link …  can say that since no statement was made, there is no hearsay - would allow entire thing in.; but this way there are 3 possible levels of hearsay - including an employee that would have committed such records to files

e)
Trying to prove: identity of person using arsenic; event = person identifying herself to clerk from whom she bought the arsenic (note that had she identified herself using a government issued identification, there would be no hearsay problem - avoids problems that individual identified self as someone else, unless druggist knew person); not remembering transaction is irrelevant

f)
Miscellaneous jottings on desk calendar: being offered against person who made them; not admissible as business record, but possibly admissible as an admission

g)
If statement had been to nurse for matter of treatment, statement would still not be admissible b/c statements of fault are not admissible; business record could be admissible but statement from Cook’s friend to the nurse would not be.

h)
Admissible b/c relied on & based on personal knowledge

G.
Public Records.

1.
The Common Law.

a)
To be admissible, public employees had to have made the entries (1) pursuant to a public duty; and (2) based on personal, firsthand knowledge of recorder or of someone with a public duty who reported to the recorder.

b)
Public equivalent of private business records.  Records are kept pursuant to an official duty.  Don’t need to use originals of public records, just copies.  The fact that a record is a public record serves as its authentication, and is an exception to both the hearsay and best evidence rules.

(1)
Exception to best evidence rule: operates on idea that public records were reliable b/c of their repetitive nature and the routine manner in which they were created.  Under this idea, the publication that these records would often receive - cts believed that errors that might occur would be discovered and corrected.

(2)
Don’t have to be qualified as official custodian (differs here from the CL regarding BRecords)
c)
Not only records made by the agency are admissible under this rule, but also reports made to an agency.


2.
RULE 803(8).  

The following are not excluded by the hearsay rule, even though the declarant is available as a witness: 

(8) Public records and reports.  Records, reports, statements or data compilations, in any form of public offices or agencies, setting forth (A) the activities of the office or agency, or (B) matters observed pursuant to duty imposed by law as to which matters there was a duty to report, excluding, however, in criminal cases matters observed by police officers and other law enforcement personnel, or (C) in civil actions and proceedings and against the Government in criminal cases, factual findings resulting from an investigation made pursuant to authority granted by law, unless the sources of information or other circumstances indicate lack of trustworthiness.

a)
Changes from CL.  

(1)
Incorporates CL but goes a lot further.  Reflects increased role of federal government.

(2)
A&B are codification of CL, except that record that contains matters observed by law enforcement personnel are inadmissible against D in criminal case. [Rice thinks this brings up a Chambers v. Mississippi problem.] Although such a record can be used against Government in criminal cases (it does not say this but that is how it is interpreted).  Rice:  They've given the right of confrontation to the government, and excluded the most reliable statements from this hearsay exception.

(3)
Most litigation is about 803(8)(C).  Factual findings resulting from investigation can be used in civil actions and against the Government in criminal cases (i.e. D can offer law enforcement reports from (B) against Govt.  Ignoring limitation in (B) & saying it can be used against Govt). This clause makes Public Records exception broader than the Business Records exception.

(a)
What is a factual finding? Fact - opinion distinction is difficult problem.  There is no fact after the event; it can only be an opinion.

(b)
Cannot use this exception to allow judicial findings in. This makes no sense when see that government proceedings, full of inadmissible stuff, get in when judicial findings, containing only admissible stuff, do not.

b)
“Public” Offices or Agencies.

(1)
When government privatizes responsibilities, are those records admissible?  Split in authority.

(2)
As with business records, public records exception tends to assume that public officials are qualified.  This is risky, since often those positions are held by political appointees who are not necessarily all that competent.

(3)
“Public offices or agencies” does not include courts (any judicial officers making findings).  Rice: Stupid b/c these are much more trustworthy.  **Felony judgments can come in under R803(22) but not civil or misdemeanor judgments.
c)
Rule 803(8)(B): “Law Enforcement Personnel.”

(1)
Allowed in if doing ministerial task.  Is a housing inspector a “law enforcement personnel”?  Nature of what they are doing (law enforcement function) will determine whether that record gets in. So it can be law enforcement personnel who creates a ministerial record and that will get in.  Court says where it is a ministerial record, it is inherently reliable.  Problem of biased police reporting is avoided in these instances. [Rice thinks that SC would not follow this idea if there were a case on it.]  -- Rice says cts are letting a lot of stuff in that seems like law enforcement personnel.
(2)
This language was injected by Congress, and poorly drafted.  Rep. Holzman argued that this must be in the rule for confrontation purposes, but “excluding . . . “ means that criminals cannot use matters observed by police officers against the govt.  Language of this rule is worded to contradict the explicit language of the 6th A b/c it takes confrontation right away from the defendant in a criminal trial, so now D can’t use this exception against the govt.  This essentially gives the govt a right of confrontation, which is not mentioned in the Constitution.

d)
An Unexplained Inconsistency in the Limitations of Subsections B & C.

(1)
Subsection (B) makes reports based on information that was observed by a public official who was acting pursuant to a duty ADMISSIBLE, but explicitly excludes from criminal cases matters observed by law enforcement personnel.  

(2)
HOWEVER, Subsection (C) which provides for the admissibility of factual findings in situations in which the public official prepared the record as a result of an investigation made pursuant to law, specifically excludes public investigative records in criminal trials only if the prosecution offers them.  [B excludes matters observed by police from criminal cases, but C allows factual findings and only excludes them in criminal trials if P offers them.]

(3)
Courts have generally determined that subsections B & C should be interpreted the same (e.g. United States v. Smith (D.C. Cir. 1975)) - concluded that Congress DID NOT intend to exclude police reports when they are offered by a D in a criminal case.  This is a matter of necessity since the language of the rule was poorly worded by Congress (has been criticized as “judicial legislation”)  Rice likes the DC court’s interpretation.

(a)
Factual findings resulting from an investigation made pursuant to authority granted by law are admissible in all civil cases but only against the government in criminal cases.

e)
The Scope of Rule 803(8)(C). = Rice: results are totally unpredictable
(1)
Rule does not define “factual findings” - resulted in a split of authority, which SC resolved in Beech.
(2)
Beech Aircraft Corp. v. Rainey (1988). Product liability suit.  Defect or pilot error. JAG Report contained findings of fact, opinions and recommendations (normative judgments based upon what they thought the facts were).  Though the JAG opinion stated it was impossible to determine exactly what happened, it set up a detailed reconstruction of a possible set of events based on pilot error.

(a)
Issue: Whether 803(8)(C), which provides hearsay exception for public records containing “factual findings”, extends to conclusions/opinions contained in such reports?

(b)
Posture: Lower court followed “narrow” interpretation of rule that held that “factual findings” did not encompass opinions/conclusions (House view).  

(c)
Held: SC reverses: (1) Statutory construction: Rule’s language (factual finding resulting from an investigation made pursuant to authority granted by law, including reports setting forth factual findings) does not exclude conclusions/opinions in “factual findings,” does not create a distinction between fact and opinion.  Legislative history provides no clear answer.  AC Notes contain no mention of any dichotomy between statements of “fact” and “opinions/conclusions.”  (2) Since certain of the JAG Report’s conclusions were trustworthy, trial judge rightly allowed them into evidence.

(i)
No clear distinction between facts and opinion.  Everything one says about what one thinks one perceives (about what happened) is opinion.  Also, rule states that “reports containing” are admissible - language of rule does not create a distinction between the fact & opinion contained in those reports.  Leaves open question of whether underlying data in report (not the findings but what findings are based on [very biased]) should come in for their truth.
(a)
R:  Whole report comes in, even if a 400 pg report w/ only 1 pg of factual findings.  Could lead to reams of otherwise inadmissible evidence being let in.

(b)
Maybe not admitted for truth: Logic is same as doctors listing medical history to determine medical causation.  History allowed in to explain dr’s decision.
(d)  Problem if admitted for truth:  Govt agencies are biased, leaving out data that undermine their conclusions.  Unfair to the party against whom it is used, and undermines the role of jury as sole finder of fact.
f)
Standard of Trustworthiness.  (as suggested by Palmer v. Hoffman)
(1)
Advisory Committee 4 factors which might be helpful: (1) timeliness of the investigation; (2) special skill or experience of the official; (3) whether a hearing was held and the level at which conducted; and (4) possible motivation problems 

(2)
Zenith Radio Corp. v. Matsushita Electrical Industrial Co. (E.D. Pa. 1980).  Provides add’l trustworthiness factors, to those above: (1) Finality of agency findings (whether they were subject to review, and likelihood of modification/reversal); (2) Extent to which the agency findings are the product of proceedings pervaded by evidence that would not be admissible, and the extent to which such material was supplied by persons with an interest in the outcome; (3) Extent to which appropriate safeguards were used, and extent to which investigation complied with agency regulations; (4) Extent to which there is an ascertainable record; (5) Extent to which findings are function of executive, administrative, or legislative policy judgment or represent an implementation of policy; (6) Extent to which findings are based on findings of another investigative body that is itself vulnerable in a trustworthiness evaluation; and (7) Where public report purports to offer expert opinion, extent to which data/facts upon which opinion is based are reasonably relied on by experts within a particular field.  H: Underlying data not admissible unless independently admissible.  RICE: BEECHER PROBABLY SUPERSEDED THIS DECISION.
(a)
Rice: Where court determines that the evidence passes trustworthiness threshold, the party against whom the evidence is offered may counter by introducing evidence of the untrustworthiness of the public record or report.  Since a report will only include the facts that support the conclusions, the opponent is forced to do research to find the facts that indicate that the conclusions are untrustworthy.

(b)
Trustworthiness question is something which must be resolved prior to trial, to prevent lengthy trial delays.  Motion in limine or pretrial hearing are the appropriate vehicles.

(c)
Normally, this will be a matter of weight.  Will have to have a hell of a case to get stuff declared inadmissible due to lack of trustworthiness.

g)
Admissibility of Underlying Facts and Data.

(1)
Zenith Radio Corp. v. Matsushita Electrical Industrial Co. (E.D. Pa. 1980).  Issue: Whether all materials within evaluative reports of public agencies-even those that do not come within the definition of findings, including hearsay materials that are not otherwise admissible-can come in under the business records exception?  So long as trustworthiness criteria are met, where a staff report contains factual averments that are not mere recitations of evidence, but reflect conclusions made by staff on the basis of evidence before it, may be admitted.  However, (RULE) cannot piggyback exhibits in.  Have to find independent exceptions to get underlying exhibits in.  This is analogous to doctors trying to testify to the opinions underlying their diagnoses.  Probably would have to redact the inadmissible parts, and leave revealed the conclusory findings.  How do you assess weight when the expert relied in the evidence for truth, and yet the jury cannot?

h)
Business Records under 803(6) versus Public Records under 803(8)(C): Is the Public Records Exception Preclusive?

(1)
Not preclusive.  Courts have generally refused to say if it looks like a business record, you can’t use a government record, or vice versa.  I.e. Every exception exists if you meet the elements, there are sufficient indicia of reliability to let the information in.
3.
Relationship to Other Rules.

a)
Rule 104.  Prelim Questions.  Judge has to decide which designated portions of a public record constitute “factual findings,” and if trustworthiness is challenged, will determine whether reliable.

b)
Rule 403. Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or Waste of Time.  Even if portions of official reports comply with 803(8), court often will still have to assess probative value against delay, prejudice, etc. (balancing test).  Don’t try arguing that jurors can’t understanding what the findings prove b/c cts don’t want to approach that line.
c)
Rules 702 & 703. Opinion Testimony by Experts.  Rule 803(8) assumes that factual findings resulting from investigations authorized by law are trustworthy & proponent does not need to establish expertise of those rendering opinions or the bases of opinions.  Burden on opponent to impugn both the qualifications and bases.

d)
Rule 803(5).  Past Recollection Recorded.  Official trial transcript is within the scope of 803(8)(B).  If proper foundation is laid through testimony of court reporter, the transcript will also be admissible as past recollection recorded.  Transcript might also fall within business records exception.

e)
RULE 803(9).  Records of Vital Statistics.  The following are not excluded by the hearsay rule, even though the declarant is available as a witness . . . (9) Records of vital statistics.  Records or data compilations, in any form, of births, fetal deaths, deaths, or marriages, if the report thereof was made to a public office pursuant to requirements of law.

(1)
Although 803(9) may appear to be unnecessary, it encompasses a source of information not covered by 803(8)(B)-(C), i.e. information reported to public officials by individuals who are not public officials.  

f)
RULE 803(10).  Absence of Public Record or Entry.

The following are not excluded by the hearsay rule, even though the declarant is available as a witness . . . 

(10) Absence of public record or entry.  To prove the absence of a record, report, statement, or data compilation, in any form, or the nonoccurrence or nonexistence of a matter of which a record, report, statement, or data compilation, in any form, was regularly made and preserved by a public office or agency, evidence in the form of a certification in accordance with rule 902, or testimony, that diligent search failed to disclose the record, report, statement, or data compilation, or entry.

(1)
Essentially a superfluous rule.  If it can go in under 803(10), it can go in under 803(8).  The fact of a failure to take the public record is itself hearsay.

(2)
Can use certification to prove that there is an absence.

g)
RULE 803(22).  Judgment of Previous Conviction.

The following are not excluded by the hearsay rule, even though the declarant is available as a witness . . . 

(22) Judgment of previous conviction.  Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused.  The pendency of an appeal may be shown but does not affect admissibility.  

(1)
“one year” = felonies

(2) “To prove any fact essential to sustain the judgment” - If you can’t figure out which facts were used to sustain the previous judgment, then you can’t use the exception. 
(2)
 Judgment of acquittal-not admissible to prove innocence.  All this proves is that the govt failed to prove guilt beyond a reasonable doubt (not a very high burden).  Has no evidentiary value in the future.

(a)
Civil judgments and misdemeanor criminal judgments are not admissible.  Absurd logic.  Example: AT&T case (see residual exception section below).  Past civil judgments were inadmissible, and yet reports of local and state phone companies pointing the same way were.

h)
Rule 902.  Self-Authentication.  If documents offered under 803(8) are public records or reports that are on file in a public office, they are self-authenticating under 902(4) if proven by certified copy.

i)
Rule 1002.  Requirement of an Original; Rule 1005.  Public Records.  Do not need to produce original - Best Evidence Rule does not apply to public records..

4.
Problems:
a)
Admissible if they can prove diligent search, bringing in via testimony

b)
803(8)(b) or 803(9) makes this admissible.  Might be matters observed as part of position or might be vital statistics.
c)
Could be admissible generally in civil trial as factual findings.  But Beecher leaves open whether extra underlying data brought into the report (outside of scream, W statement) could come in for the truth of the matter asserted.

H.
Ancient Documents.

1.
The Common Law.

a)
This stupid exception is premised on necessity, has nothing to do with reliability.  Simply put, this is a method by which a proponent could authenticate a document.  Age supposedly ensures sincerity, since the document predates the particular controversy.  If you believe this, you are gullible.

b)
CL requirements: (1) 30 years old; (2) unsuspicious in appearance; AND (3) produced from a place or proper custody by a person who naturally would have custody.

c)
Content is not dispositive.  What if the document was faked? What’s in file doesn’t necessarily make it old. You can go to certain lengths to back up the document (typewriter “fingerprint”, type of ink, etc.), but you can only go so far.
2.
RULE 803(16).  Ancient Documents.

The following are not excluded by the hearsay rule, even though the declarant is available as a witness . . . 

(16) Statements which are ancient documents.  Statements in a document in existence twenty years or more the authenticity of which is established.

a)
20 yrs old (changed from the CL).  
b)
Difficulties Inherent in the Ancient Documents Exception.

(1)
Markiewicz v. Salt River Valley Water Users’ Assoc. (Ariz. 1978).  Documents are not automatically admissible simply because they are old.  They must be relevant and material to the issue.  Here, judge did not abuse discretion by excluding the evidence, because several factors justified doing so.  Uncertainty as to whether it met the requirements of ancient document exception-nobody knew when, by whom and/or how the document was prepared.

I.
Learned Treatise Exception.

1.
The Common Law.

a)
Not recognized, so used for impeachment only, and then only when expert relied upon the treatise in arriving at the opinion offered.  Cross examiner could bring a passage from treatise to expert’s attention for the limited purpose of testing his knowledge and credibility.  By relying on the treatise, it is supposedly as if the expert adopts the views in the treatise as his own.  “Inconsistent statement by that guy who did not write the treatise.”

b)
Very broad wording in the rule, not very clear what it really entails.

2.
RULE 803(18).  Learned Treatises.

The following are not excluded by the hearsay rule, even though the declarant is available as a witness . . . 

(18) Learned treatises.  To the extent called to the attention of an expert witness upon CE or relied upon by the expert in DE, statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine, or other science or art, established as a reliable authority by the testimony or admission of the witness or by other expert testimony or by judicial notice.  If admitted, the statements may be read into evidence but may not be received as exhibits.

a)
Changes from the CL.

(1)
Tart v. McGann (2d Cir. 1982).  P’s employer required stress test, immediately after which P had a heart attack.  To bolster claim that doctor should have stopped the test when P complained of heavy fatigue, P tried to introduce an article written by the doctor who devised the stress test protocol.  Admissible, can be used for substantive truth as well as impeachment, so long as the expert is on the stand to explain/assist in application of the treatise.  Illustration of how courts can misunderstand the new rule as changed from CL.  It's not just a tool for CE under the rule, the only requirement is that it be authoritative.   W can quote from treatise.
b)
Limitations on the New Exception.

(1)
Expert must recognize treatise as authoritative and have relied upon it (on DE).  If expert does not recognize it as authoritative, proponent must otherwise establish it as authoritative through another expert witness or through judicial notice.  Only mention of the concept of judicial notice in FRE.

(2)
Can only be read into the record, cannot be offered as exhibit (to keep jurors from rifling through the treatise).  Rice thinks that there is no point to this limitation, especially where the treatise contains a chart, or where the jury is allowed to take notes.  See similar limitations of past recollection recorded.  Doesn’t go to jury room.
c)
Treatise as Reliable Authority.

(1)
Either the work or its author must have obtained an authoritative stature in the profession.  Mere publication does not establish either the work or the author as authoritative.

d)
Medical Malpractice and the Problem of the Unwilling Expert.

(1)
The learned treatise exception to the hearsay rule purported to provide relief from the problem created in medical malpractice cases by the overall unwillingness of doctors to testify against fellow doctors.  Only usable through W, so does not really solve problem of “brotherhood of silence.” (“conspiracy of silence”)

e)
Charts as Learned Treatises.

(1)
A real problem: how do you read a chart to a jury?  Can use as a pedagogical device; can look at it.  Doesn’t go to jury room during deliberations.  

(2)
Note that the Second Circuit actually admitted a chart into evidence, despite FRE 803(18) that says that learned treatises cannot be admitted as exhibits but can only be read into evidence - Court found that it was not possible to read the pertinent parts of a chart into evidence.

3.
Problems

2)
Tagatz question - evidence not admissible b/c it was not introduced into evidence by an expert - cannot simply bring up a learned treatise during the closing statements.
J.
Residual Exceptions.  

1.
The Common Law.

a)
Courts have recognized that statements that do not fall within the traditional exceptions may still be as reliable as statements that do.  

b)
After codification under FRE, courts have used this exception increasingly.  As a result, they have become lazy about judging issues at the margins of established hearsay exceptions, and just tag them with the residual exception moniker.  “The near miss.”

(1)
Rice has a problem with this b/c it almost allows courts to create a new exception - it is so broad.

c)
Based on necessity.

2.
Rule 807.  Consolidated from the former RULES 803(24) and 804(b)(5).

Residual Exceptions.  A statement not specifically covered by rule 803 or 804 but having equivalent circumstantial guarantees of trustworthiness, is not excluded by the hearsay rule, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of these rules and the interests of justice will best be served by admission of the statement into evidence.  However, a statement may not be admitted under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of trial or hearing to provide the adverse party with a fair opportunity to prepare to meet it, the proponent’s intention to offer the statement and the particulars of it, including the name and address of the declarant.

a)
Creates five requirements - (1) equivalent circumstantial guarantees of trustworthiness; (2) offered as evidence of a material fact; (3) more probative than any other that can be procured through reasonable efforts; (4) the general purposes of the rules and the interests of justice will be best served by admission; AND (5) proponent of evidence gives sufficient notice of plan to use evidence.

(1)
The facts dictate the law rather than vice versa.  Defies the principles of evidence law.  Gives judges the ability to apply the rules of evidence as they see fit, and inconsistent verdicts.  Rice says that this rule accordingly does not mean anything.

b)
Declarant’s unavailability immaterial: Rule 803 seem to require unavailability, but 804 says that declarant’s unavailability is immaterial. So we ignore that and as a result, availability is irrelevant.  Courts have imposed own standards of guarantees of trustworthiness.

(1)
RICE: b/c the residual exception requires that the statement be more probative on the point for which it is offered than any other reasonably obtainable evidence, ti stands to reason that declarant’s unavailability should be a prerequisite to admission of evidence under this exception.  Otherwise, if the declarant is available, her testimony, and not the hearsay statement, would be the most probative evidence on the point.

c)
Equivalent Circumstantial Guarantees of Trustworthiness. (First element)

(1)
Rice thinks that this first element is the “sum and substance” of this rule- only requirement that isn’t basically meaningless 
(2)
Courts are interpreting the provision as requiring substantial guarantees of trustworthiness.  Courts frequently make this determination by considering factors that traditionally demonstrate trustworthiness, incl.: declarant’s motivation in making the statement, inferential or actual corroboration of the statement, declarant’s availability for CE, or circumstances in which the statement was made. 

(3)
U.S. v. Medico. (2d Cir. 1977).  Bank robbery.  W1 (customer) told W2 (guy at window) a license #.  [803(1) or (2)] customer → (803(1)) bank employee → notes on deposit slip (803(5)).  Rice: don't need the residual exception to let this in for this triple HS problem that the court calls a double hearsay problem.  Court is unnecessarily evaluating this case under the residual exception.  Court erroneously believes that PSI requires a startling event to be used.  
d)
Evidence of a Material Fact and Generally Serving the Purposes of the Rules and Interests of Justice.

(1)
Superfluous in light of 401, 402 (logical relevance requirements) and 102 (construe rules to secure fairness).  Courts have not considered these requirements to be significant limitations on the application of the residual exceptions.

e)
More Probative than Other Reasonably Procurable Evidence.



Rice: Wouldn’t putting the declarant on the stand always be better evidence than 



submitting HS?  Why isn’t that required?  This is a blow off element.

(1)
Seems to have two requirements:  (1) declarant’s unavailability creates a necessity for the evidence; AND (2) a demonstration that other sources of the same evidence are also unavailable (creating a necessity for the evidence)

(a)
Demars v. Equitable Life Assurance Soc’y. (1st Cir. 1979).  P wanted to read a letter from a deceased physician that included his opinion as to P’s cause of death.  Since Dr’s opinion was based solely on examination of P’s medical/hospital records, P was not allowed to use the letter.  Another dr could have been obtained to render an opinion on short notice, but P made no attempt to get another dr.  If he had been the treating physician perhaps might be able to use.  Also would have been different if the records were no longer in existence (blood, etc wasn’t avail.).  The point is that 804(b) carries with it an unavailability requirement.

(2)
Use of residual exception requires that evidence be more probative than any other evidence proponent can procure through reasonable efforts.  Reasonability depends on such factors as importance of the evidence, the means at the command of proponent and the amount in controversy.  Must rely on the judge’s good sense.

(a)
Polls and surveys are generally accepted under the 803(7) as long as their trustworthiness is established by a demonstration that they were conducted according to accepted scientific principles.

f)
Pretrial Notice

(1)
Courts often relax or excuse this requirement if the parties could not have reasonably anticipated the use of the HS before the trial or hearing.  Court’s solution is to grant courts can offer a continuance to the opposing party if no advance notice was given; if other side does know about intention to present such evidence, to allow opposing party to look into the statement.

g)
Scope of Residual Exceptions.

(1)
Legislative history indicates that Congress intended the scope of the residual exception to be very narrow

(2)
U.S. v. AT&T (D.D.C. 1981). LARGEST CASE IN W. JURISPRUDENCE.  Third party documents authored by employees & agents of companies competing with AT&T, for government’s antitrust case.  The statements in the docs attested to injury by AT&T & would have been 801(d)(2) admissions except the companies were not parties to present litigation.  ISSUE: whether documents should be admitted into evidence even though the companies that authored the docs were not parties to the litigation? Each document would have to have foundation for trustworthiness laid.  Why should AT&T have to go through laborious foundation laying process to prove trustworthiness of documents that the govt was relying on?  Therefore, trial judge reversed burdens & let all docs in under R803(6).  So govt had to prove that documents were untrustworthy.  Significantly reduced trial time (Rice likes this).  

(3)
U.S. v. American Cyanamid Co. (S.D.N.Y 1977). Party offered exhibits as tending to establish the industry-wide definition of the term “production capacity.”  A company is actually made up of the people within the company.  Therefore, the industry standard is merely what the people who run the industry think, and consists of the states of mind of the people who form the entities.  The industry has no state of mind of its own.  The statements in the letters could rightly have been the present state of mind of those who wrote letters.  Court didn’t need to address residual exceptions, but the court lazily interpreted the residual exception finding that documents met 807 requirements of trustworthiness & relevance.  Didn’t need to use 807.
h)
Near Miss Theory: 2 different interpretations that courts apply

(1)
Just miss one of the other exception - the court allows in under the residual exception.  Rice does not like this one; Senate version 

(2)
If just miss another exception, the evidence is not admitted and the rules are doing their job.  Rice likes this version - if you can’t get it in under the numerous exceptions in FRE 803 or 804, you just shouldn’t be able to get it in.  House Version.

i)
State Adoption of the Residual Exceptions.

(1)
Two states that have adopted the FRE have refused to accept residual exception (except ME and MT).

j)
The Residual Exception and the Right to Confrontation.

(1)
Idaho v. Wright (1990).    In order for the SC to hear this case (based on the ID Rules of Evidence) - there has to be a Constitutional violation - Constitution must override ID’s right to interpret its own rules.  Constitutional violation here is 6th A CC.  Child sexual abuse case, in which child made statements to examining physician.  Court determined that child was incapable of giving testimony (and thus unavailable).  Presents a confrontation issue.

(a)
ISSUE: is the residual exception to the HS rule a “firmly rooted exception” for the purposes of a confrontation analysis?  NO.  Therefore any statement introduced under this exception must bear “particularized guarantees of trustworthiness” in order to be admitted against a criminal defendant.

(b)
Holding: Ohio v. Roberts analysis.  If W is shown to be unavailable, the statement is admissible only where it bears adequate indicia of reliability (“circumstantial guarantees of trustworthiness”).  HS statements admitted under residual exception by definition do not share the same tradition of reliability of statements under a firmly rooted exception. SC said that CC bars the admission of child’s statement. R: Indicia of reliability must be on it face, i.e. only the making of the statement (as opposed to the entire set of circumstances corroborating the reliability, e.g. the other sister was being abused too) and that render the declarant particularly worthy of belief.

(i)
SC not saying that it produced an unreliable result; that the Constitution requires a more narrow assessment for Confrontation, even if it keeps out reliable information.  Contrary to its usual stand which is to keep out the unfair evidence.  
(c)
Rice thinks that this case should not have been granted cert.  The result produced by ID was fair b/c it was reliable.  Stands constitution on its head in relation to the rules of evidence.  H: Constitution excludes reliable evidence just b/c it doesn’t possess sufficient indicia of reliability in the way the Constitution wants it to.


     **RICE THINK THIS HAS BEEN OVERRULED (Crawford) ( Was this a testimonial 

    
 statement?  If so, the D has the absolute right to confront the W against him & evidence is out.**
K.
Other Exceptions.

1.
RULE 803.  The following are NOT excluded from the hearsay rule, even though the declarant is AVAILABLE as a witness: 

(12)  Marriage, baptismal, and similar certificates.  Statements of fact contained in a certificate that the maker performed a marriage or other ceremony or administered a sacrament, made by a clergyman, public official, or other person authorized by the rules or practices of a religious organization or by law to perform the act certified, and purporting to have been issued at the time of the act or within a reasonable time thereafter.

(13)  Family Records.  Statements of fact concerning personal or family history contained in family Bibles, genealogies, charts, engravings on rings, inscriptions on family portraits, engravings on urns, crypts, or tombstones, or the like.

(14) Records of documents affecting an interest in property.  The record of a document purporting to establish or affect an interest in property, as proof of the content of the original recorded document and its execution and delivery by each person by whom it purports to have been executed, if the record is a record of a public office and an applicable statute authorizes the recording of documents of that kind in that office.

(1)
Interesting since there are no land records in federal system. Same for 15.

(15) Statements in documents affecting an interest in property.  A statement contained in a document purporting to establish or affect an interest in property if the matter stated was relevant to the purpose of the document, unless dealings with the property since the document was made have been inconsistent with the truth of the statement or the purport of the document.  

(19) Reputation concerning personal or family history.  Reputation among members of a person’s family by blood, adoption, or marriage, or among his associates, or in the community, concerning a person’s birth, adoption, marriage, divorce, death, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history.

(20) Reputation concerning boundaries or general history.  Reputation in a community, arising before the controversy, as to boundaries of or customs affecting lands in the community, and reputation as to events of general history important to the community or state or nation in which located.

(2)
Based on necessity.

(23) Judgment as to personal, family, or general history, or boundaries.  Judgments as proof of matters of personal family or general history, or boundaries, essential to the judgment, if the same would be provable by evidence of reputation.

2.
RULE 804.

(4) Statement of personal or family history.  (A) A statement concerning the declarant’s own birth, adoption, marriage, divorce, legitimacy, relationship by blood, adoption, or marriage, ancestry, or other similar fact of personal or family history, even though declarant had no means of acquiring personal knowledge of the matter stated; or (B) a statement concerning the foregoing matters, and death also, of another person, if the declarant was related to the other by blood, adoption, or marriage or was so intimately associated with the other’s family as to be likely to have accurate information concerning the matter declared.

3.
Problems

a)
803(11) - Records of religious organizations - doesn’t fit here; 803(6) - business record: doesn’t meet requirements and unlikely to be able to meet foundations of business record  not admissible 
b)
seeking to introduce judgment of acquittal - judgments of acquittal have no probative value and prove nothing ( not admissible

c)
803(17) - market reports; universally used service that everyone relies on ( admissible
d)
admissible under 803(19) or 804(b)(4)(b) - statements of personal or family history

CHAPTER SIX:
CROSS EXAMINATION AND IMPEACHMENT.  

XVIII.
 Cross Examination.

A.
How it differs from DE:

1.
Difficult or impossible to rehearse.  Your opponent’s W’s will sometimes refuse to engage in the type of practice you do with your W.

2.
CE follows DE, so W will have told his story before you can ask questions.

3.
Occurs in the middle of opponent’s case, so may separate the issues from related testimony in your case-in-chief by a large time gap.

4.
Jurors expect CE to be antagonistic.  Often W’s do too.  If CE is more destructive than necessary - perhaps unfair to W - can turn jurors against attorney during the CE

B.
Since your opponent usually will conduct a thorough DE, you can limit the scope of CE to a few favorable points.  Need not worry about cluttering up examination with inconsequential details to fill in background.  CE must be planned to carefully control the examination and limit the W’s opportunity to repeat testimony damaging to your client.  If you don’t know the answer ahead of time, don’t ask the question.

C.
Selecting a Purpose-Types of Questioning.

1.
Constructive CE.  Primary purpose of CE is to advance your theory of the case, not necessarily attack the W.  Other side’s evidence may be favorable to your case, & the jury might give it even more credence coming from the other side.

2.
Destructive CE-usually gets more attention.

a)
Attacking the W personally.

b)
Attacking the W’s testimony.

c)
Establishing inconsistencies with other W.

XIX.
Impeachment: Character Evidence.

A.
The Common Law.

1.
Generally.

a)
Parties cannot generally use character evidence (in the form of reputation, opinion, or prior act testimony) to establish an individual’s propensity from which conduct can be inferred.

b)
Impeaching W’s credibility with character evidence is an exception to the general prohibition on use of character evidence.  Parties can attack or support the W’s credibility-their propensity to tell the truth-through the introduction of reputation evidence addressed to W’s character trait for truth & veracity (b/c this is the relevant character trait).

(1)
Rationale for exception: When a person is on the stand, his character is immediately at issue & you have the right to test it for veracity.  Not disproving or proving character trait that W testified about - instead attacking that witness’ present credibility. 

2.
Reputation testimony.

a)
Limitations on timing and presentation of evidence.  

(1)
Before the proponent may call character W’s to bolseter a particular W’s credibility, the opponent must first initiate an attack on that W’s credibility.  

(2)
Courts limit the testimony of character W’s to reputation evidence.  

(3)
The reputation testimony must be limited to preceding W’s character trait for truth and veracity.

b)
Cross examining the Reputation Witness.

(1)
An individual’s reputation represents the community’s collective opinion or judgment of that individual.  So if a person is a qualified and credible reputation W, the W will not only know the people who know the individual in question, but she will also be familiar with what those people are saying about the individual - SO - 

(2)
Can test knowledge of reputation W, i.e., “Have you heard . . . ?” of certain things that the individual has done or is reputed to have done.  This is to test credibility of reputation witness.  If the W has not heard of these things, her credibility as a reputation W is diminished.

(3)
Two limitations on this method: 

(a)
Must have a good faith basis for believing that the conduct about which attorney asks has a basis in fact.  

(b)
Also, conduct about which cross-examiner inquires must be relevant to the character trait to which the reputation witness has testified.

(4)
Two assumptions underlie this line of questioning: (1) that the community is aware of the conduct in which the CE’er alleges that the preceding W has engaged; AND (2) that the community will have been talking about this conduct.

3.
Specific instances of conduct.

a)
Admissibility of Prior Specific Instances of Conduct for Impeachment Purposes.

(1)
May ask a reputation W about specific instances of the W’s prior conduct that reflect on the W’s character trait for truth & veracity to demonstrate that W’s present propensity to lie.  Reason for this limitation: do not want jury to use information for the wrong reason.  Also trying to avoid wholesale character assassination.

b)
Inquiries During the Witness’ Cross Examination

(1)
Though you can ask a reputation W about specific instances of conduct that call the W’s truth and veracity into question, if W denies that specific instance of conduct, the attorney must “take the witness’ answer” & cannot introduce extrinsic evidence to contradict the W’s answer (e.g. another W to testify to conduct).  This does not mean that the attorney cannot continue asking questions about the specific instance of conduct.

(2)
This is true even if the lawyer has evidence of the event the W is denying, and if you could come forward with it, that evidence could attack credibility and show that W is lying under oath.  However, courts don’t allow this “to avoid confusion of issues.”  

(3)
Rice finds this to be a stupid rule (“perverse”) b/c it does not allow the attorney to disprove potential perjury.  Completely illogical.  

c)
Evidence of Conviction of a Crime.  

(1)
Cross examiner could ask W about convictions for felonies or misdemeanor offenses involving moral turpitude.  Cross-examiner can ask about prior convictions regardless of whether the acts giving rise to the felony convictions had any relevance to the W’s character trait for truth & veracity.  If W denied the convictions, cross examiner could then prove prior convictions through extrinsic evidence (different from specific prior act).  

B.
RULE 608.  Evidence of Character and Conduct of Witness.

(a) Opinion and reputation evidence of character.  The credibility of a witness may be attacked or supported by evidence in the form of opinion or reputation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

(b) Specific instances of conduct.  Specific instances of the conduct of a witness, for the purpose of attacking or supporting the witness’ credibility, other than conviction of crime as provided in rule 609, may not be proved by extrinsic evidence.  They may, however, in the discretion of the court, if probative of truthfulness or untruthfulness, be inquired into on cross examination of the witness (1) concerning the witness’ character for truthfulness or untruthfulness, or (2) concerning the character for truthfulness or untruthfulness of another witness as to which character the witness being cross examined has testified. 

The giving of testimony, whether by an accused or by another witness, does not operate as a waiver of the accused’s or the witness’ privilege against self-incrimination when examined with respect to matters which relate only to credibility.

1.
Generally.

a)
Cannot give evidence of truthful character until it has been attacked “by opinion or reputation evidence or otherwise.”  Why put those words?  Doesn’t it mean everything?

b)
Rule 608(b).  First clause refers to the regular witness.  Second clause refers to the character witness for (supporting or attacking) that regular witness.

c)
Simply testifying does not waive a person’s right preventing against self-incrimination

2.
Changes from the CL.

a)
FRE allows both reputation and opinion testimony to come in.

3.
Reputation or Opinion Character Evidence.

a)
Cross examiner may ask reputation witness whether he “has heard” of specific instances of the preceding W’s past conduct that are inconsistent with the direct testimony that present W has given about the previous W’s character.  

(1)
Cross examiner may ask opinion witness whether “he knows” about the same prior acts.

(a)
“Have you heard” in CE of a reputation W is somewhat unfair, b/c it presumes that anyone in the community knows a certain aspect of a person’s reputation.  In fact, nobody may know certain things about a person.

b)
However, the limitation on the CE of either a reputation or an opinion character W is that (1) the cross examiner must have a good faith factual basis for inquiring about the incident; AND (2) each incident must be relevant to the character trait to which the character W testified - truth & veracity.

4.
Bolstering Credibility After Attack.

a)
Can bolster a W’s credibility through testimony of character W’s only after the opponent has attacked the W’s character trait for truthfulness.

b)
Disagreement about what constitutes an “attack”

(1)
AC Notes: evidence of bias or interest does not constitute an attack; however, opinion or reputation that the W is untruthful specifically qualifies as an attack under the rule & evidence of misconduct, including conviction of crime & of corruption also constitutes attack.  Note, however, that AC Notes are not binding & some courts don’t agree with this interpretation.

(2)
Some courts have said that a vigorous CE constitutes an attack.

c)
U.S. v. Medical Therapy Sciences Inc.  (2d Cir. 1978).  Medicare fraud, D convicted of filing false Medicare claims.  On DE, government character W testified, & was asked questions about prior convictions.  Her credibility had not yet been attacked on CE, so character evidence should not have been used.  Rule does not contain limitation that prevents a party from offering character evidence under circumstances where it anticipates impeachment.  Bias does not = untrustworthiness.  But here there is bias that almost rises to the level of corruption.  Therefore, should be able to reinforce character.  Court rejected the AC notes (which state that proving bias or interest does not constitute an attack), which was the right thing for them to do.  Should read the statute.

(1)
Note that if Government had not brought up evidence of its W’s prior crimes, the D likely would have & that would have opened the door to allowing the D to introduce extrinsic evidence - however, the opinion notes that a party is not prevented from pointing out problems with its own W (bolster) - can’t impeach own W.

d)
Whether reputation is involved in the attack is irrelevant.  Sole question should be whether the opposing party has accused the W’s credibility to the point that the court should allow the proponent to rehabilitate (bolster) the W, if possible, with character evidence.

e)
Means of Bolstering Credibility/Cooperation Agreements.  Credibility may be supported by other types of evidence.

5.
Rule 608(b).  Inquiries into Specific Instances of a Witness’ Conduct for the Purpose of Attacking Credibility.

a)
Conduct inquired about must be probative of the witness’ character for truthfulness and its probative value must be substantially outweighed by the danger of unfair prejudice.

b)
Remember: this inquiry must be on CROSS-EXAMINATION

6.
Taking the Answer: A Codification of Collateral Evidence Rule.

a)
Use of Extrinsic Evidence Restricted

(1)
Carter v. Hewitt. (3d Cir. 1980).  Prisoner’s claims of police brutality.  D introduces letter written by P from another place that encourages brutality complaints. Prior specific act that is inconsistent with present credibility.  Court construes Rule 608(b), “extrinsic evidence” as meaning that attorney can’t call other witnesses and thus not allowed to bring in others & create mini-trials. But here D  admitted that the letter is his.  Avoids the delay problem.  This is really 404(b) (common scheme or design) other act evidence to prove motive, intent, MO, common scheme.

(a)
Just b/c 608(b) prevents it, there might be another way to bring it in like Rule 404(b) which is used to show motive, intent, common scheme, design.

(b)
Court here construed term “extrinsic evidence” to mean evidence that requires the calling of an additional W

b)
Inapplicability of Rule 608(b) When Evidence of Prior Conduct is Admissible for Other Purposes

(1)
Rule 608(b) does not prevent an attorney from proving an issue, if s/he has an independent basis to prove it - e.g. just because the W denies prior specific act evidence, doesn’t mean that the situation has to be totally dropped - extrinsic evidence is not permitted, but Carter shows that you can play with the definition of “extrinsic”

(2)
Collateral Rule - Doctrine that governs this is that courts considered prior bad acts not resulting in the W’s conviction “collateral” because they have relevance only b/c of their impeachment value, making them not the proper subject of proof beyond CE.  However, Rice does not think this is collateral.  

c)
Inapplicability of Rule 608(b) to Volunteered Testimony on Direct or Cross-Examination

(1)
If you ask something and the W volunteers an answer that is more broad than the question asked for, that opens the door to allow the attorney to disprove the information volunteered.  Also, if W makes sweeping claim or denial, judge has discretion to admit extrinsic evidence tending to contradict specific statement, even if such statement concerns a collateral matter in the case (can’t admit sweeping claim into record w/o lawyer getting a chance to challenge it).

C.
Relationship to Other Rules.

1.
Rule 105.  Limited Admissibility.  Court should instruct jury that neither the questions nor the answers should be construed as evidence of the party’s propensity to commit acts like the act with which he has been charged.

2.
Rule 402.  Relevant Evidence: A Witness’ Bias.  The limitation on extrinsic evidence in 608(b) to impeach (must take the answer) does not apply if the W’s prior act in addition to being probative of the W’s general credibility, is also probative of the W’s specific bias for or against a party.  Bias is never collateral & parties may prove a W’s bias by extrinsic evidence after the W has denied it.

a)
Advisory Committee said that bias is not a basis for attack.  Courts made distinction between “little” bias and “big” bias.  Rice believes that bias should be a basis for attacking credibility, especially where the bias is unconscious.  You have biases for yourself, as opposed to against others.  

3.
Rule 404(a).  Character Evidence Generally.  Under 404(a) use of character evidence is limited to criminal cases and D must initiate use of evidence.  608(a) will govern the offer of character evidence when any W testifies in any litigation.

4.
Rule 404(b).  Other Crimes, Wrongs, Acts.  Evidence not admissible under 608(b) may still be admissible under 404(b) for other purposes, such as proving intent.

5.
Rule 609.  Impeachment by Evidence of Conviction of a Crime.  The restriction on taking the answer is inapplicable if the prior act was a crime for which the W was convicted.

6.
RULE 610.  Religious Beliefs or Opinions.

a)
Evidence of the beliefs or opinions of a W on matters of religion is not admissible for the purpose of showing that by reason of their nature the W’s credibility is impaired or enhanced.

b)
Can use for challenging bias.  If a person is biased because they are a member of a church, or the church is a part of the cause of action, you can bring this out.

7.
Rule 611(b).  Scope of Cross Examination.  Under 611(b), courts generally limit the scope of CE to the scope of DE.  This rule does not apply to the issue of a W’s credibility.  Anything brought up on DE, either explicitly or by inference.

8.
Rule 701.  Opinion Testimony by Lay Witness.  608(a) must be read in conjunction with 701.  608(a) imposes no prerequisite that the W be long acquainted or that the W be aware of recent information about the other witness.  For lay opinions to be admissible under 701, the opinion must be rationally based on the perception of the witness and helpful to a clear understanding of the evidence or the determination of a fact in issue.

9.
Rule 702.  Testimony by Experts.  Standard for admissibility: whether knowledge will assist the trier of fact to understand the evidence.  Because expert testifying re: credibility will probably be more persuasive than probative, courts do not like to admit.

D.
Problems

1.
Courts go both ways on this - tends to get in b/c doesn’t bother the courts (despite Advisory Committee notes) - remember that important question is not bias, but whether attack is sufficient to allow reinforcing evidence on truth and veracity.

2.
Defamation Action - issue is whether character witness introduced during case-in-rejoinder is admissible.  Under Common Law, this testimony would not be allowed if it was seen as opinion testimony.  Under the FRE, testimony would be admissible in general b/c rules were expanded to include both opinion and reputation testimony; excluded from admissible evidence is the BASIS for that witness having his opinion.  

XX.
Impeachment: Convictions of Crime.

A.
The Common Law.

1.
Prior Conviction as Impeaching Credibility

a)
Courts will admit the fact of conviction to impeach the credibility of those who testify.  Most jurisdictions limit admissibility to convictions for all felonies or other crimes (misdemeanors) involving moral turpitude

(1)
Moral turpitude = crimes including “conduct contrary to justice, honesty, modesty, or good morals” or “an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellow man or to society in general”

b)
Doesn’t matter whether the crime reflects on credibility; Can ask about it, but cannot use to impeach with specific act evidence, unless person was convicted.  This is absurd, b/c penalties don’t usually reflect on a person’s credibility
c)
If you ask a witness about a prior conviction and the person denies conviction, you can introduce extrinsic evidence to prove that it happened

2.
Felony/Misdemeanor Distinction.  

a)
For jurisdictions that will permit parties to impeach witnesses with felony convictions or with convictions of crimes involving moral turpitude, jurisdictions base the felony/misdemeanor distinction on the potential penalties these jurisdictions provide for the particular crime involved.  

b)
Turns on what the penalty is, has only to do with the length of sentence.  Because various jurisdictions have different attitudes toward misdemeanors involving moral turpitude, the same conviction could be allowed to impeach in one jurisdiction and prohibited in another..

3.
Dilemma on Criminal Defendants

a)
A criminal D controls the general admissibility of character evidence for the purpose of proving her past conduct, b/c the criminal D must initiate the use of such evidence before the government can offer it against her - this is under FRE 404, which says that before government can introduce evidence of D’s past crimes, the D must put his/her character at issue.

(1)
So, D has control over whether evidence is used to prove past propensity.

(2)
Note that the D has no control over the admissibility of character evidence for impeachment purposes (to prove present credibility), other than by refusing to testify
b)
If you take the stand, you may be impeached with prior convictions.  May weigh heavily in jury’s minds, and they may convict you even if there was not enough evidence to do so.  However, the other option is for criminal defendant not to testify on his own behalf - which may lead the jury to believe that person has something to hide.  

c)
Gordon v. U.S. (D.C. Cir. 1967). General balancing test: a rule of thumb should be that convictions that rest on dishonest conduct relate to credibility whereas those of violent or assault crimes generally do not.  Burden is on D to show prejudice substantially outweighs probative value to credibility (big burden).
(1)
Court struck a balance here - whether something admissible should be stricken - thus court considers the burden on the person seeking to suppress prior conviction: whether the prejudice on the D “substantially outweighs” the potential probative value of the evidence (Rule 403)

(2)
Luck factors - (Judge Burger)- determining whether a prior crime shows a witness’ credibility or lack of credibility (truth and veracity).  Rice thinks these are BS & that bottom line is that judge does whatever s/he wants. 

(a)
The impeachment value of the prior crime

(b)
The point in time of the conviction and the witness’ subsequent history

(c)
Age and circumstances of defendant

(d)
The similarity between the past crime and the charged crime

(e)
The importance of the defendant’s testimony

(f)
The centrality of the credibility issue

(3)
Where multiple convictions of various kinds can be shown, strong reasons arise for excluding those which are for the same crime b/c of the inevitable pressure on lay jurors to believe that “if he did it before he probably did so this time” - court says that as a general guide, those convictions which are for the same crime should be admitted sparingly. 

B.
RULE 609.  Impeachment by Evidence of Conviction of Crime.

(a) General Rule.  For the purpose of attacking the credibility of a witness, 

(1) evidence that a witness other than the accused has been convicted of a crime shall be admitted, 
subject to Rule 403, if the crime was punishable by death or imprisonment in excess of one year 
under the law under which the witness was convicted, and evidence that an accused has been 
convicted of such a crime shall be admitted if the court determines that the probative value of 
admitting this evidence outweighs its prejudicial effect to the accused; 

(2) evidence that any witness has been convicted of a crime shall be admitted  if it involved 
dishonesty or false statement, regardless of the punishment.

(b) Time Limit.  Evidence of a conviction under this rule is not admissible if a period of more than ten years has elapsed since the date of conviction or of the release of the witness from the confinement imposed for that conviction, whichever is the later date, unless the court determines, in the interests of justice, that the probative values of the conviction supported by specific facts and circumstances substantially outweighs its prejudicial effect.  However, evidence of a conviction more than ten years old as calculated herein, is not admissible unless the proponent gives the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.

(c) Effect of Pardon, Annulment, or Certificate of Rehabilitation.  Evidence of a conviction is not admissible under this rule if (1) the conviction has been the subject of a pardon, annulment, certificate of rehabilitation, or other equivalent procedure based on a finding of the rehabilitation of the person convicted, and that person has not been convicted of a subsequent crime which was punishable by death or imprisonment in excess of one year, or (2) the conviction has been the subject of a pardon, annulment, or other equivalent procedure based on a finding of innocence.

(d) Juvenile Adjudications.  Evidence of juvenile adjudications is generally not admissible under this rule.  The court may, however, in a criminal case allow evidence of a juvenile adjudication of a witness other than the accused if conviction of the offense would be admissible to attack the credibility of an adult & the court is satisfied that the admission in evidence is necessary for a fair determination of the issue of guilt or innocence.

(e) Pendency of Appeal.  The pendency of an appeal therefrom does not render evidence of a conviction inadmissible.  Evidence of the pendency of an appeal is admissible.

1.
Rice Commentary.

a)
609(a)(1) "Witness other than the accused".  Refers to all W’s, pertaining both to government & to D.  Applies only in criminal case.  "Law under which the witness was convicted"-totally based on WHERE a person was convicted; what about where different jurisdictions have different laws based on different standards?  

(1)
Note that the phrase “if the court determines that the probative value of admitting this evidence outweighs its prejudicial effect to the accused” - creates major change for criminal defendants - creates a balancing test that is specific to this rule & shifts the burden to the government in a criminal case which must show that value outweighs prejudice for this specific group of W’s (as opposed to the “substantially outweighs” test for all other witnesses).  Overrides Rule 403 (opposite).  This is a codification of the Luck/Gordon factors.

(2)
Second portion:  “admitted if it involved dishonesty or false statement, regardless of the punishment” also overrides Rule 403.  Always allows such statements in.  Both of these change the CL.

b)
609(a)(2) "dishonesty or false statement" refers not to the elements of the prior crime, but to HOW the crime was committed (surrounding circumstances).  This is a fact-specific inquiry.  Rice: For once, the AC does not take the easy way out in drafting a rule.  Why do we have this modifying clause if dishonesty tends to be the most probative aspect?  What about misdemeanors involving dishonesty?  

(1)
Section (2) supersedes section (1), and denotes that a Rule 403 balancing test will NOT be used where prior criminal case involved dishonesty, no matter the length of sentence.  This is b/c of the enhanced probative value of any crimes that involve “dishonesty or false statements.”

c)
609(b) "circumstances substantially outweigh".  Inconsistent standard from 609(a)(1) "outweigh."  Also, evidence of a conviction more than ten years old is not admissible unless the proponent gives to the adverse party sufficient advance written notice of intent to use such evidence to provide the adverse party with a fair opportunity to contest the use of such evidence.

(1)
Rule 609(b) balancing applies to ALL CONVICTIONS - even those within Rule 609(a)(2) involving dishonesty or false statement. 

d)
609(c) "pardon, annulment, certificate of rehabilitation".  Rice: Legal fiction, legacy of the 1960s.  We really do not try to rehabilitate prisoners, because it costs too much money.  Therefore, we don't issue certificates of rehabilitation.  Rice assumes that prisoner can rehabilitate himself--get a degree while in prison, etc.  Almost a meaningless provision.

e)
609(d).  Juvenile adjudications.  Generally not admissible.  May allow for W other than the accused in criminal cases only.  Often, juveniles are simply held to be "not innocent" for a crime, rather than guilty.  Euphemisms make it hard to determine what the juvenile has actually done.  Similar to when D previously copped a plea that doesn't necessarily entail what D actually did.  E.g., welfare fraud case that gets plead down to disturbance of the peace to prevent D from losing the right to obtain welfare.

f)
609(e). Pendency of appeal.  Appeals are a matter of course in most cases, and basically occur automatically, no matter who wins at trial.  Provision says nothing about the relative probative value of the evidence.

2.
Changes from the CL.

a)
Rule 609(a)(2) contains a per se rule for all crimes involving dishonesty or false statement (“shall be admitted”) - elimination of discretion.

b)
Shift of burden to government that probative value of felony convictions outweighs its prejudicial effect to D (this balancing test is the reverse of Rule 403 where the D has to show that the prejudice substantially outweighs the probative value of the evidence).

c)
Rule 609(b) - CL used to say that age of conviction was a factor that went to the weight given to the conviction.  However, FRE 609(b) establishes a presumption against the use of convictions that are over 10 years old.  Rule also establishes conditions for admissibility of convictions over ten years old that did not exist under the CL (even under the Luck/Gordon balancing test): 

(1)
proponent of the evidence must give adverse party sufficient advance written notice of intent; 

(2)
proponent must demonstrate that the conviction’s probative value substantially outweighs the prejudicial effect (different than 609(a)(1) requirement that the probative value outweighs the prejudicial effect of the evidence); AND 

(3)
court must make a finding on the record that the proponent has met the standard for admissibility in which the court must cite specific facts & circumstances supporting the court’s finding.

d)
Rule 609(c) - at CL, a pardon did not prevent the use of a conviction for impeachment, although the fact of pardon could be brought out to counter the conviction’s impeachment value.  Rule changes this by making use of all convictions, regardless of nature, if they were set aside by annulment, pardon or comparable procedure based either on a finding of rehabilitation or a finding of innocence.

(1)
CL courts allowed evidence of a conviction in even if it had been pardoned (etc) EVEN if there had been a finding of innocence  however, under FRE 609(c)(12), a finding of innocence totally prevents the use of the conviction for impeachment.

e)
At CL juvenile adjudications were not admissible for ANY purposes.  However, FRE 609(d) makes juvenile adjudications admissible in criminal cases if: (1) offered against a W other than the accused; (2) the juvenile adjudication was for an offense that would have constituted an admissible conviction if the youth had been an adult (goes back o FRE 609(a)(1)); AND (3) the court is satisfied that admission is necessary for a fair determination of guilt or innocence.

f)
FRE 609(e) codifies the CL.

3.
Discretionary Balancing Under 609(a)(1): the Five Factors of Luck/Gordon.  Rice: there is no way of assessing this - the factors conflict too much.  What do you balance?  These factors are only used when D (accused) takes the stand.

a)
Impeachment value of the prior crime.

(1)
Relates to probative value: the higher a crime ranks on the scale of veracity-related crimes, the more probative value it has on the issue of D’s credibility as a W.  Low value for credibility = physical violence.  High value = wrongful taking of the property of others.  Somewhere in the middle are narcotics-related offenses.

(2)
Rice--WHAT determines impeachment value, or what shows lack of credibility?  Context of crime is important.  For example, misappropriating a company legal pad for personal is just as larcenous as misusing company funds for personal use, but does a person doing the former carry the same weight in this analysis as his doing the latter?  Jury doesn’t get to hear the underlying facts, just the type of conviction = allows too much jury speculation.
b)
Point in time of the conviction and the witness’ subsequent history.

(1)
Probative value of the prior conviction decreases as the conviction becomes more remote in time or as rehabilitation is demonstrated.  Hence, so does the prejudicial effect of that conviction.  Rice--wouldn't a jury inherently understand this?  If they know how to weigh it, why exclude it?

c)
Similarity between the past crime and the charged crime.

(1)
Rationale: prejudicial effect & danger that jury will misuse limiting instructions and regard the impeaching evidence as being probative of the D’s guilt of the charged crime, (when the prior crime and the charged crime are similar in nature, the danger obviously increases).  

(2)
Not only used in situations where crimes are exactly the same, has also been applied when 2 crimes are of the same general type (narcotics offenses).
(3)
Rice:  Afraid of past crime used as character evidence as propensity in the current crime.  But doesn't it say something about you if you appear to be a recidivist?  You might get a greater sentence for 2nd offense, so D has greater motivation to lie, out of fear of being given a greater punishment.

d)
Importance of the D’s testimony.

(1)
Applies only where the special circumstances of a particular case give rise to a more-than-average need for D to tell his story to the jury.  Situations where defense will be prejudice severely if D is deterred from testifying from fear that he will be convicted on the basis of the prior crime.

(2)
Rice:  cuts against letting the conviction be admitted.  But, see below.

e)
Centrality of the Credibility Issue.

(1)
Applies only where there is predominant need by government to be able to impeach the credibility of D by use of prior conviction evidence.

(2)
Rice:  Cuts in favor of letting the evidence in.  Requires that testimony be admitted in some cases where (d) would keep it out.  We have no guidance on how to balance out these inherently inconsistent requirements.  Therefore, the Luck/ Gordon rule is mere window dressing without any underlying science, and leaves judges to make the call.

4.
Rule 609(a)(2): Crimes involving dishonesty or false statements.

a)
U.S. v. Smith (D.C. Cir. 1976).  D didn’t take stand b/c trial ct said his prior convictions would be admissible.  D appealed b/c he couldn’t testify in his own defense.  Gives Rule 609 explanation.  Tells what kinds of crimes we are looking at with regard to honesty, etc.  Armed robbery does not concern honesty.  Prostitution may be the most honest type of crime in existence, but if the prostitute steals her john's money, is considered dishonest.  Appeal wouldn’t have been allowed after Luce b/c Ct said in Luce that D has to testify & can then appeal the admitted evidence.
b)
Standard what constitutes “dishonesty & false statements”: offense, the commission of which involves some element of deceit, untruthfulness or falsification bearing on the accused’s propensity to testify untruthfully.”

c)
List of what different courts think are admissible: armed robbery & breaking & entering, bank robbery, bribery, counterfeiting, filing a false police report, forgery, mail fraud, sale of narcotics, tax fraud, uttering a bad check, willful failure to file a tax return

d)
List of prior convictions that courts have found to be inadmissible: assault, bank robbery, burglary & grand theft, failure to file federal income tax return, narcotics smuggling, petty larceny, possession of a weapon, prostitution, purse snatching.

(1)
Narcotics offenses are in both categories.  Rice says it depends on HOW the D went about committing the narcotics crime.

(2)
If the label does not have much probative value, what value do the facts have?  The more you use, the closer it looks to character evidence under 404(b).  Good trick for P attorney: What to do about this is to set up under 608 what could not come in under 404, get the D to lie on the stand, then use the specific act evidence to impeach him.

5.
Crimes involving dishonesty or false statements: is this a factual standard or one that turns solely on the elements of the offense?

a)
Courts differ as to what determines admissibility -- whether court should look at (1) manner in which crime was committed (most courts prefer this standard) or (2) see whether dishonesty is an element of the crime.  This determination made after a hearing outside the presence of the jury.

6.
On the Record Findings.

a)
Encouraged by appeals courts in 609(a)(1).  Required by 609(b) for admission of convictions that are more than 10 years old.  The thinking is that if you require that record be kept of this aspect on trial, then on appeal the court can tell more easily if the trial judge exercised proper discretion and weighed probative value against prejudicial effect.

7.
If Convictions are Establishing for Impeachment purposes, what Information may one elicit about them?

a)
Name, time, place, punishment, level of offense, title of offense.  Parties may not inquire into the details of the crimes underlying the conviction.  However, D could bring out the prior conviction himself, as a tactic to steal P's thunder by exposing own warts.  This is a good way for D to blunt the possible effect of the prior convictions as an impeachment device.  
D can make statement about conviction being unfair w/o Govt bringing in extrinsic evidence.  

*Warn clients not to stonewall (“what assault?”) b/c then the proponent can bring out the details (“The one where you held the knife to the child’s throat.”).
8.
Impeachment with Convictions on Direct Examination

a)
A party who, under FRE 607, may impeach her own W, may establish the existence of a prior conviction during that W’s direct examination
b)
Different from impeaching with prior inconsistent statements-that’s trying to get in evidence slyly.  Here it's an attempt to steal government’s thunder. 

9.
Balancing under Rule 609(b): probative value must substantially outweigh potential prejudice only when 10-year old conviction is used to attack credibility.

a)
BUT, if the conviction is introduced to contradict specific statements made by a W on DE rather than to attack the W’s credibility by proof that she has done bad things and is therefore not presently credible, it has been held that Rule 609(b) is inapplicable - don’t’ have to do the balancing test if evidence is introduced to rebut testimony

C.
Relationship to Other Rules.

1.
Rule 103(a)(2).  Offer of proof.

a)
Exclusion will constitute reversible error ONLY if the substance of the excluded evidence was made known to the court by an offer of proof or was apparent from the context within which the excluded question was asked.

b)
Luce v. U.S. (1984).  

(1)
Holding: SC said that a D who did not testify at trial b/c the trial court had determined that the D’s prior convictions were admissible for impeachment purposes was not entitled to appellate review of the trial court’s determination admitting the conviction, even if the defense made an offer of proof concerning the D’s testimony.  Thus, in order to raise and preserve for review the claim of improper impeachment with a prior conviction, the defendant must testify.

(2)
Rationale: When D does not testify, the reviewing court also has no way knowing whether the government would have sought to impeach with the prior conviction.  Any harm is wholly speculative. Have no idea whether D would have testified or if so, what he would have testified to; defense atty could raise bogus ground of error.  Must create error at trial in order to allow appeal.

(3)
Rice: SCt had to decide this way, and is very fair to D.  Isn't there always going to be speculation, even if there is a written record?  Just because the government won, does not mean they're going to use it.  Prosecutor will take the most conservative approach with this, rather than risk reversal on appeal (b/c 609 balancing test is so random - it’s an easily appealable and overturnable issue), so might not ask so long as they have other strong evidence.  

(a)
Assumes that D's answers will be the same.  Also, what are the possibilities that criminal D will even take the stand?  He may never intend to take the stand at all, and this would just allow the D to set up a “strawman.”  If you don't require a record to be made of this type of procedure, then D can set up a strawman just to knock down on appeal.

(b)
Has to be a reality.  SC was right.  There is no other method of assurance available that it is or was a real problem at the time of trial.


       c) Ohler v. U.S. - If D steals Govt thunder & brings out conviction himself, he waives rt to appeal 


on that.  D gains advantage at a cost.
2.
Rule 104. Preliminary Questions.  The determination of the nature of prior offenses (whether the crimes in question involved dishonesty or false statement) & the balancing of probative value against prejudicial effect are preliminary questions that presiding judge will decide by a preponderance of the evidence.

3.
Rule 105. Limited Admissibility.  It is appropriate for the court, upon request or sua sponye, to instruct the jury that it is not to use the convictions as substantive evidence of D’s guilt in the present proceeding.

4.
Rule 404.  Character Evidence Not Admissible to Prove Conduct & Rule 405.  Methods of Proving Character.  Rule 609(a) is an exception to both 404(a) and 405(b).  609 is an exception to 404(a)’s prohibition on the use of character evidence to prove propensity because prior convictions evidence is admissible to impeach all witnesses in all kinds of litigation-both civil and criminal.  609 is an exception to 405 because it constitutes evidence of prior specific act.

5.
Rule 404(b).  Other Crimes, Wrongs or Acts.  Regardless of whether a prior conviction is admissible for impeachment purposes under 609, it may be admissible as evidence or prior conduct that gave rise to convictions through which something like intent or knowledge can be inferred.

6.
Rule 410.  Inadmissibility of pleas.  Rule 410 prevents the use of plea of nolo contendere against D who entered it.  But 410 has no effect on use of convictions entered on the plea if offered for impeachment purposes pursuant to 609 (can use conviction to impeach).

7.
Rule 607.  Who May Impeach.

a)
Anyone can impeach - prosecution can impeach own witness in order to take away “sting” of having that evidence introduced during DE instead of during CE

(1)
But, Prosecution may not introduce evidence under the guise of impeachment for the primary purpose of placing before the jury substantive evidence that is not otherwise admissible.

b)
Can impeach your own witness, but cannot just set up a strawman whose credibility you wish to impeach.

8.
Rule 608.  Evidence of Character and Conduct of Witness.  No limitation on asking about prior specific conduct (no 10 yr rule like in R609).  However, under 608, have to accept answer and cannot challenge D’s answer.  But with 609, can bring out prior conviction even if he denies it (aren’t limited to convictions of the acts admissible under R608).  Rice: Why should you allow them to admit evidence of convictions for acts that wouldn’t have anything to do w/credibility?
9.
Rule 902(4).  Certified Copies of Public Records.  You can use several rules to introduce the certified copies of public records to show conviction.

D.
Problems

1.
1975 conviction for grand larceny = NOT be admissible under 609(b) b/c of the 10 year time limit-unless judge determines that the probative value of the conviction supported by specific facts and circumstances substantially outweigh the prejudicial effect of the testimony - so it looks like court might be too old.  No advance notice. 

7 year old arrest for forgery and possession of stolen goods - would be admissible under 609(a)(2) IF it was a CONVICTION - BUT the arrest does not have probative value; however, could ask about whether he possessed stolen property, committed forgery (arrest is conclusion drawn by cops - should be asking about specific act by the W).  Could be admissible under 608(b) as a specific instance of conduct to attack the witness’ credibility; however, if the attorney Murphy about the arrest under 608(b) and Murphy denies it, the attorney cannot prove the specific act with extrinsic evidence; possibly only way to rebut is to put on an opinion witness who may have been involved in that event

2.
1st not allowed b/c not a felony.  Evidence of 2nd prostitution conviction would be admissible (felony) under 609(a)(1) subject to a 403 balancing test: prejudicial effect outweighs probative value.  D is offering evidence in criminal case against Govt W (felon), so will certainly be admitted.  Rule says a felony SHALL come in (despite relevance to credibility) just b/c it’s a felony.
3.
If offered to impeach the defendant, 609(a)(1) - subject to balancing test BUT 803(22) - judgment from a previous conviction - comes into play to determine admissibility of material fact.
XXI.
Impeachment: Prior Inconsistent Statements.  

A.
The Common Law.

1.
Used to be that if you wanted to bring out a prior conviction to impeach, it had to be in writing in order to lay foundation.  Had to show other side ahead of time.  If deny then could independently prove it.  

a)
Queen's Rule-stole away your thunder, had to reveal before by establishing who, when, where, and what.  Have to get all the details of it, and then only if witness denies, do you get to present the inconsistent statements independently.  This was to guarantee need for the evidence.  Excused from laying foundation if you don't know about it

b)
Have to use foundation requirement in a tactical way, so as to make W think that you have more than you have.

2.
Modern rule is that before proof of the statement or introduction of the writing the statement must be made known or the writing shown to the declarant so that he will have the opportunity to identify and explain or deny it.

3.
A foundation should be laid, identifying the time, place, occasion, and the person to whom it is claimed the declaration in question was made.  The witness should then be informed of the statement & asked if he made it.  Only if he denies making the statement may those to whom the statement was made be called to present the impeaching testimony.

B.
RULE 613.  Prior Statements of Witnesses. (use only for impeachment, not otherwise admissible under other exceptions for truth) 
(a) Examining witness concerning prior statement.  In examining a witness concerning a prior statement made by the witness, whether written or not, the statement need not be shown nor its contents disclosed to the witness at that same time, but on request the same shall be shown or disclosed to opposing counsel.

(b) Extrinsic evidence or prior inconsistent statement of witness.  Extrinsic evidence of a prior inconsistent statement by a witness is not admissible unless the witness is afforded an opportunity to explain or deny the same [prior inconsistent statement] and the opposing party is afforded an opportunity to interrogate the witness thereon, or the interests of justice otherwise require.  This provision does not apply to admissions of a party-opponent as defined in 801(d)(2).

1.
Changes from the CL.

a)
“need not be shown nor disclosed…at that time” - Overruled The Queen’s Case.  No longer has foundation requirement but you will usually work your way to it; permits a little more ambush; but eventually will have to confront W with it.   If you’re not going to expose the inconsistent statement at that time, you can’t excuse the W b/c they haven’t had time to explain/deny.  Clue for surprise attack: after finished with CE, ask judge not to excuse the W, since we might need her later.  Usually, the lawyer who does not excuse the W indicates to the other side that he has some other, unrevealed damning evidence against the W.  This gives the other side time to research what that evidence may be.  Also provides tactical advantage in that W might think you know of an inconsistency, when you actually might not.  NOTE:  If you don’t lay foundation & W later becomes unavailable, testimony will be stricken from record.  Sometimes you don’t want to lay foundation if you think they are going to simply explain it away.  Sometimes you can’t lay foundation b/c you don’t know about inconsistency at time of CE.
(1)
Rule leaves open not laying a foundation if you think you're going to get too good of an answer.  Not clear why the rule lets you do this.  Why eliminate the foundation requirement when it avoids unnecessary witnesses being called in the future & thus serves a necessary purpose?

b)
Extrinsic evidence inadmissible unless witness is allowed to explain or deny.

c)
U.S. v. Barrett (1st Cir. 1976).  D appealed b/c trial ct did not allow him to impeach Govt’s prime W who testified that D had admitted crime.  D had 2 Ws who had heard D say otherwise.  H:  Good practice calls for laying a foundation, but no longer required.  This case illustrates point of the inconsistency, and reasons for requiring prosecution to lay a proper foundation.  You should not allow a failure to lay foundation if you can avoid it, because failure allows other side the use of more devices in the future.

(1)
Rice:  There's no reason why a foundation should not be required when you're using it to impeach a witness.  

2.
What Constitutes Inconsistency?

a)
If two statements assert that different facts are true, they are inconsistent.

b)
Weinstein - best view of what constitutes “inconsistent” - allows the prior statement whenever a reasonable man could infer on comparing the whole effect of the two statements that they had been produced by inconsistent beliefs.  Keystone is relevancy - would the prior statement of the W help the trier of fact evaluate the credibility of the W?  The question is not whether the statement is helpful in evaluating credibility, but whether it is helpful in resolving a material, consequential fact in issue.


      c) Question for court whether they want to take feigned lack of knowledge as to what 


    

that previously said.  Deliberate evasion = implied denial.
3.
Using Illegally Obtained Statements in Criminal Cases for Impeachment Purposes.

a)
If the government obtained the prior inconsistent statement as a result of a violation of the D’s 4th Am. protection against unreasonable searches and seizures or of his 5th A privilege against self-incrimination, the exclusionary rule prohibits the Government from using the statement in establishing the defendant’s guilt.

(1)
R:  Can’t use for case-in-chief, just for impeachment purposes.  Theory is that government cannot benefit from violating people’s rights.
b)
Exception to R:   If the statement is reliable, b/c it was not the product of coercion, the SC has held that the government may use a defendant’s prior inconsistent statement to impeach, and the impeachment may be by way of contradicting testimony that the D has given on either DE or CE, so long as the CE is within the scope of the subject matter that the D voluntarily opened up in her Direct testimony (THIS IS THE KEY - D OPENED THE DOOR).
(1)
SC has said that this decision does not encourage what the exclusionary rule is designed to discourage (police abuse).

(2)
U.S. v. Havens (1980).  If a statement taken by police is violative of Miranda (and thus inadmissible because of 5th Am.), but is used by the government for impeachment purposes only (and not to prove D’s guilt), are the constitutional rights of the accused violated?  SC says no--If the statement is reliable, and no evidence exists that the confession was the product of coercion, the government may use D’s prior inconsistent statement to impeach.

c)
Rice commentary-Miranda is illogical anyway.  If cops presumptively lie and coerce, then why would they not just lie about having given an accused person his Miranda warnings?

d)
SC has not shown the same enthusiasm about ignoring the exclusionary rule when a confession given without Miranda warnings is used for impeachment purposes.

4.
Conduct as a Prior Inconsistent Statement.

a)
Rule 613 Expressly excludes conduct, but Rice is not so sure how much this is followed.

5.
Provision Does Not apply to Admissions

C.
Relationship to Other Rules.

1.
Rule 104(a).  Preliminary Questions.  Whether something is inconsistent is a preliminary matter to be decided by the trial judge by a preponderance of the evidence.

2.
Rule 104(b).  Conditional Relevance.  Rule 901.  Requirement of Authentication or Identification.  If prior inconsistent statement is in written form, its relevance is conditioned upon its authentication.  The question of a statement’s authenticity is a factual question of conditional relevance that the jury will resolve.

3.
Rule 105.  Limited Admissibility.  Use of prior inconsistent statement for impeachment purposes does not give rise to hearsay problem because it is not being offered to prove truth of what W previously said.  It is being offered to prove that the witness made the prior statement.  Judge must give limiting instruction.

4.
Rule 106.  Remainder of Related Writings or Recorded Statements.  The impeaching party’s use of any portion of the writing will permit the opponent to present whatever remaining portions are necessary to place the statement in context.

5.
Rule 407.  Subsequent Remedial Measures.  Can be used for impeachment, even though subsequent remedial measure evidence is inadmissible under Rule 407 to prove negligence/guilt.  However, can only do so if the other side volunteers the information You can't set up a strawman just to knock down through impeachment.  Many courts say that this must not be used as ploy to prove negligence or culpability of the D.  Ex: Did you think that thing was safe?  Yes.  Then, offer prior remedial measure as impeachment = NOT admissible.
6.
Rule 607. Who may impeach?

a)
Anyone can impeach - can impeach own witness, unlike under the old CL “voucher rules”, which were once in place in nearly every jurisdiction (see Chambers v. Mississippi).  This still brings up a problem of people calling witnesses for the sole purpose of impeaching them.  There is no longer a requirement that the side must be “surprised and damaged” BUT courts don’t allow subterfuge (trying to get in a prior inconsistent statement hoping the jury will use it for improper purpose).
b)
U.S. v. Webster (7th Cir. 1984).  Rejected CL requirement of surprise and damage.  Aiding and abetting robbery. Receiving stolen bank funds.  Being surprised and disappointed was not sufficient.  Here, court says that even though it is not written into the rule, counsel must have a good faith basis that he did not put the W on the stand for the singular purpose of impeachment, knowing that the witness would give no useful evidence.  Surprised/damaged standard is too harsh, because the government would be forced to decide between forgoing impeachment & not calling a W from whom it expects to elicit genuinely helpful evidence.  Good faith requirement strikes a better balance, & is always open to D to argue against allowing the evidence in, on Rule 403 grounds.  Not adopted by the SC yet, but most circuits have agreed with this standard. 

(1)
Most courts have followed Webster as a practical way of dealing with the overturning of the Queen’s Rule.  Good faith goal is the same as the surprise/damage rule.
7.
Rule 702.  Testimony by Experts.

a)
Experts who give inconsistent opinions, or who assert inconsistent facts from one case to another, may be impeached with those previous statements.  

(1)
Be careful, what appears inconsistent may not be in expert realm b/c small changes in facts create technical differences.  Technical nature of expert testimony makes it more difficult for the trial court to determine whether the expert’s testimony is in fact inconsistent.  

b)
If the expert relies on the opinions of other experts in arriving at his conclusions, then cross examiner may read those reports to the W for purpose of impeachment.  Having relied on the reports, W is considered to have adopted them as his own.  Prior testimony can be brought in as truth under 801(d)(1)(A).  Lesson:  Need to ask them what they relied on.
8.
Rule 801(d)(1)(A).  Prior Inconsistent Statement Made Under Oath.  If prior inconsistent statement is offered into evidence to impeach and to prove the truth of previous statement, the prior statement constitutes hearsay unless it was made under oath in another proceeding.  Under 801(d)(1)(A), Congress has excluded these statements from the definition of hearsay.

9.
Rule 801(d)(1)(C).  Prior Identification.  A prior identification that is inconsistent with the testimony of a witness can be offered into evidence for truth under a number of different rules.

10.
Rule 1002.  Requirement of an Original.  If prior inconsistent statement is in written form, and proponent is impeaching witness through the content of that writing, proponent must use the original unless he explains the unavailability, or the failure to use the original is otherwise excused.

D.
Problems

1.
inadmissible 

2.
CL - did not lay the foundation first, so it would not be admissible under CL; under FRE, would be admissible under 613 as long as the witness is at some time given a chance to confront, admit or deny the statement

3.
There is no inconsistency here, b/c it is two different people’s statements (cops and people who called in) so this is not inconsistent, just different statements - has no relevance unless you believe the truth of it so it is only pertinent for the truth, but there is no indication of personal knowledge and no exception to the hearsay rule to let this in.  It is definitely not an inconsistent statement.

XXII.
Impeachment: Bias.

A.
Generally.

1.
There is no FRE governing bias, which is one of the preeminent inherent problems with having a code-based set of evidence rules.  Governed by logical relevance (401 & 402) & fear of prejudice (403)

B.
Demonstrating Bias.  NOTE: There is no actual bias rule in FRE.
1.
One may be biased for or against a party; bias works both ways.   Bias can be deliberate (intentional), conscious or unconscious (unintentional).  Can demonstrate bias through: statements made by you; statements made to you; conduct you have engaged in; conduct others have engaged in: circumstances; relationships; interests (personal, financial).  Infinite sources of bias.  If fits in here, can get around other restrictions of other rules.  Any time you can demonstrate there may be motivation for bias, you can show much bias there actually is.  Disproportionately broad span of what can be bias, considering the fact that the concept is so underdeveloped in the FRE.  BIAS IS NEVER COLLATERAL, CAN ALWAYS BE BROUGHT OUT.
a)
Usual method of exposing witness bias in the courtroom should be subtle.  Don’t hammer too hard, let the jury make note of the bias, then maybe bring it back out during closing arguments, when opponent cannot object or rebut.

2.
U.S. v. Gambler (D.C. Cir. 1981).  D owned interior decorating business. Victims paid in advance for furniture.  D took the money & used it for other purposes.  Prosecution for wire fraud/larceny.  Govt W: Pottinger, had sued D for 6x the amount due for compensatory damages but jury did not award Pottinger much of it and he was never able to collect anything.  Trial ct kept out the amnt of damages sought b/c he said it was confusing.
a)
D objects to the district court’s refusal to allow him to cross Pottinger re: 2 civil suits instituted by Pottinger against D.  D cites Villaroman which evolved into a general rule that the trial court should allow CE and the airing of evidence with respect to a W’s pending or contemplated suit against the D, b/c it allows the D to probe into possible pecuniary bias.

(1)
This case was distinguishable - Pottinger’s pecuniary interests no longer concerned here b/c the 2 civil suits had already been settled 

b)
RULE: where the D seeks to establish the hostility, and therefore possible bias, of a W for the prosecution, the D must be allowed, either through CE or admission of extrinsic evidence, to set out for the jury the basic facts from which the jury may infer a hostility on the part of the W.

(1)
Must still perform balancing test to determine if the D’s right of CE is outweighed by the factors of delay and confusion (Rule 403).  I.e. trial judge has discretion to limit how much proof of bias can come in.  Based on premise that bringing out evidence of bias would confuse the issues before the court by focusing on the W rather than on the criminal D.  Fear of relitigation

c)
HOLDING: The level of damages that were justified is irrelevant to the issue.  Harmless error, so not reversed.

(1)
Rice:  Either way you go, Pottinger would have been biased - if damages were reasonable 
or not.  If the judge was concerned about time, he could have cut the amnt of evidence 
showing the level of bias.
d)
Dissent: Doesn’t agree that error was harmless.  Said Pottinger’s testimony opened the door b/c he painted himself on the stand as sympathetic to D, and just wanted to help him.  Rice: Dissent was right. 

C.
Foundation Requirement.

1.
Courts disagree whether a foundation has to be laid in CE before a W can be impeached by extrinsic evidence of utterances or conduct indicating bias.  Sometimes distinguish between statements (confusing it w/R613) and conduct.  All disagreement still remains.  
b)
Rule 613(b), which requires that a W be afforded an opportunity to explain or deny when extrinsic evidence of a prior inconsistent statement is introduced, does not refer to impeachment (neither in the rule nor in the AC Notes).  However, before the FRE were adopted, federal courts tended to require a foundation for utterances of bias.  Therefore, it makes sense to continue the foundation requirement for statements of bias to the extent required by FRE 603 - giving the W an opportunity to explain or deny

(1)
Rice thinks that requiring this foundation under FRE 613 doesn’t make sense (“perverse”).

2.
Rationale for the foundation requirement: fairness (gives W chance to explain/deny) and judicial efficiency

3.
Court has discretion to waive the foundation requirement.
4.
U.S. v. Harvey (2d Cir. 1976).  Bank robber D in cross-dressing disguise.  Bank teller unable to identify.  Other W, Ms. Martin, in a moving bus sees D and recognizes D.  W denies having previous problems w/D but does testify of having a long relationship.  D wants to put on mother who would say that bus W accused D of fathering her child.  Trial ct did not allow mother to testify of W’s bias.
a)
Issue: Whether extrinsic evidence to prove bias requires that the W be given an opportunity to explain or deny circumstances that suggest prejudice (FRE 613(b))?

b)
Holding:  Evidence of bias is never collateral.  Must give W an opportunity to explain or deny circumstances suggesting prejudice under R613.  Scope of D’s right to introduce evidence of bias is not limitless & may be restricted.

c)
Rice:  The question is not whether a foundation was laid, but whether it was sufficient.  Didn’t really confront W w/specific detail.  Should have sent it back to lay better foundation.  Must remember that it could be a total fabrication, foundation lets the W explain it away before the other W ever takes the stand (eliminates fraud).
5.
If FRE does not codify a CL principle in any form, how does a court interpret?  We don’t know with any assurance what the judge will do.  All that controls are fundamental principles of logical relevance.  If judge imposes a foundation requirement, he can say that doing so falls under the “Controls Mode and Order” rule (611).

6.
Some courts that require foundation interpret this to require that the W be afforded the opportunity to explain or deny during cross examination.  Others say the explanation or denial can be done at any time.

D.
Demonstrating Bias: A Right of Confrontation.  BIAS is really 404(b) issue.
1.
6th A guarantees the right of confrontation to D’s in criminal prosecutions to confront a W to demonstrate bias; showing bias is a necessary part of CE, which is a constitutional right

2.
Davis v. Alaska (1974): D has the right to confront W with background information re: bias.  Courts have interpreted Davis as severely limiting the right of trial courts to prohibit the exploration of matters that arguably affect W’s partiality.  The exposure of a W’s motivation in testifying is so significant that in a criminal case, curtailment of this right may amount to a denial of confrontation.

3.
Chipman v. Mercer (9th Cir. 1980).  Chipman convicted of burglary.  Main Govt W recognized D because of his noisy platform shoes & saw him running from scene w/stolen guitar.  D wanted to show W lived across the street from D’s aunt, & the W & aunt did not get along b/c aunt ran group home which W didn’t like.  Underlying premise is that the W knows that the familial relationship exists - but W didn’t know, so there is no relevance. However, the fact that D lived there is relevant b/c she stood to gain from his conviction in that it would provide her an arg to get rid of home.  Trial court did not allow that line of questioning on CE.
a)
Bias of general or pervasive sort is not less dangerous to objectivity than hostility to one individual.  Examination for bias and prejudice must be permitted if it is reasonable to assume that animosity to a group might prejudice the W, either consciously or unconsciously, against a D who shares the characteristics of the group

(1)
The CE for bias was especially important because testimony was very significant to case.  So the CE regarding the bias should have been allowed & the denial of this CE violated the CE.

(2)
Bias is a matter of degree and person against whom testimony is offered must be allowed to explore.  Test for 6th A is whether jury had enough information to determine the W’s biases and motivation.

b)
Evidence of racial bias existed in that at the preliminary hearing, when asked to identify D, the W said “That black boy.”  

c)
Mistake:  Judge failed to excuse W, even though her testimony was central to the issue.  This gave the W an opportunity to form a practiced response.  It is not automatic that the W would be excused, & often as a lawyer it might be to your tactical advantage to make the W leave the room in this situation.

4.
NOTE: Although evidence used to establish a W’s bias may otherwise be inadmissible under an evidentiary rule (e.g. juvenile records), if that evidence is also probative of the W’s bias, the bias issue will take precedence b/c of its paramount importance to the trial’s fairness and the general exclusion will be overridden.  BIAS TAKES PRECEDENCE OVER OTHER EXCLUSIONS (juvenile records, psychiatrist-patient privilege).
E.
Relationship to Other Rules.

1.
Rule 402.  Relevant Evidence Generally Admissible; Irrelevant Evidence Inadmissible.  Rule 402 says that relevant evidence is admissible unless it is excluded by “the Constitution, by Act of Congress, by these rules, or by other rules prescribed by the Supreme Court.”  The rule does not provide for the exclusion of evidence under decisional rules developed by the courts under their inherent supervisory power.  There is no bias rule; courts formulated it.  
2.
Rule 403.  Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or Waste of Time.  Abel - Aryan Brothers - if you join, those beliefs can be brought out against you, since you “adopt” the principles of that group.  Membership in an organization is pertinent to a showing of bias BUT, court still needs to conduct a 403 prejudice analysis.  Here, court gave limiting instruction that avoided undue prejudice.

3.
Rule 411.  Liability Insurance.  Renders evidence of liability insurance coverage inadmissible on the issue of whether a person acted negligently.  However, it explicitly provides that this evidence is admissible if probative of a W’s prejudice or bias (i.e. If you don’t have insurance, you have to blame the accident on someone else to get your car fixed.  Employee’s continued employment in insurance co. turns on their favorable testimony)
4.
Rule 608(b).  Evidence of Specific Instances of Conduct of an Individual Offered for Impeachment Purposes.  If W denies the prior conduct, the cross examiner may not prove that the W actually participated in the prior conduct through extrinsic evidence.  This provision does not prevent the cross examiner from proving this prior conduct through extrinsic evidence if the conduct is independently probative of credibility because it demonstrates the W’s bias.

5.
Rule 610.  Religious Beliefs.  W’s affiliation with a particular church may be admissible as evidence of bias if, for example, that church were a party to the litigation.

XXIII.
Impeachment: Psychiatric Condition.

A.
Theoretical Relevance.

1.
Must establish how the condition is relevant to the credibility of an individual or how it affects their ability to accurately perceive the events they are recounting.  How is there a diminished ability to recount or recall what was perceived or remembered?  You can't just say, "the guy had a nervous breakdown", unless you can show a relationship to that condition and to his ability to accurately recount or recall or perceive events.

2.
Mental condition must affect the quality of a person’s perception, memory or ability to relate observations. General fact that a person is insane is not relevant; it is the fact that the insanity affects his ability to perceive, remember and relate.  Have to demonstrate how the disorder impacts.  The W can be bonkers then or now.  What you have to do is define how the witness is bonkers.  Drug dependence affects credibility, either way.  The person is ON drugs, or he NEEDS drugs.  

Psychiatric condition could be disease, alcohol, drugs.
3.
U.S. v. Lindstrom (11th Cir. 1982) (like Fatal Attraction).  D wanted to CE on Govt’s main W’s psychological disorder & present her medical records: W had tried to hire someone to kill bf, had been committed, had admitted to trying to commit suicide to manipulate bf.  Court didn't allow, D unable to bring in evidence to show W was vindictive & had vendetta.  W had instigated the investigation into the D’s company.  H: Error, trial court should have allowed introduction: disputed medical records suggested history of psychiatric disorders, manifesting themselves in violent threats & manipulative & destructive conduct have specific relevance to the facts at issue.  This totally affected her credibility.  Clear abuse of discretion in right of confrontation & right to examine the psychiatric history of adverse W’s.

a)
Must demonstrate that the condition that you are pursuing has some relevance to the cause of action - in Lindstrom, this evidence would have demonstrated the severity of the symptoms that W had; e.g. suicide attempt was a means of manipulating her boyfriend & therefore relevant to her possible attempts to manipulate the defendants here

B.
Relationship to Other Rules.

1.
Rule 103(a)(2).  Rulings on Evidence; Offers of Proof.  An appellate court will not consider a trial court’s ruling excluding psychiatric evidence erroneous unless the proponent of the excluded evidence has made the relevance of the alleged condition apparent to the judge.

2.
Rule 401.  Relevant Evidence.  The party who wishes to explore a W’s psychiatric condition on CE must first show that the condition, if proved, would affect the W’s communicative faculties (e.g. that it is relevant).

3.
Rule 501.  General Rules of Privilege.

a)
Physician-patient or psychotherapist-patient privilege may restrict a party’s access to existing medical psychiatric evaluations in medical reports; generally for the psychotherapist-patient privilege to apply, the patient must have sought the psychologist’s or psychiatrist’s diagnosis for the purpose of obtaining medical or psychiatric treatment.  Going simply b/c the patient was ordered to submit to an examination by the court in order to obtain expert evidence - does not trigger privilege.

b)
More compelling need for psychotherapist-patient privilege: encourage people to talk to doctors & get treatment.  

c)
Have no idea where Davis v Alaska and rights of confrontation fit in with these types of testimony privileges.  Usually have a privilege w/regard to juvenile record, but Davis said that the CC allows them to be exposed.

4.
Rule 601.  General Rules of Competency.  Not an issue anymore - federal courts have eliminated mental capacity as a ground for rendering a person incompetent as a W.  Everyone can testify unless you're a vegetable, they'll take what they can get from you.

5.
Rule 702.  Testimony by Experts.  Rule 704.  Opinion on Ultimate Issue.

a)
Experts testifying as to credibility of witness.

b)
As long as the psychiatric expert possesses knowledge, training or experience that is different from that possessed by the jurors and that can assist them in performing their function in evaluating credibility, courts should not reject the psychiatrist’s testimony

c)
Testimony in form of opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by trier of fact.  No expert testifying re mental state of D in criminal case may state an opinion or inference as to whether D did or did not have the mental state constituting an element of crime charged or a defense thereto.  Such ultimate issues are matters for trier of fact.  Hinckley Amendment.  Expert cannot say he was insane when he did it.  (Does not mean that expert cannot paint picture re disease.)  

d)
704 is a worthless rule-Congress was engaging in crisis management.  Laughable rule.  

e)
Rule 704 now prevents the use of psychiatric experts only with regard to a criminal D’s mental state, & then only if the testimony is offered on the issue of whether D had the requisite mental state to commit the crime charged

C.
Problem: 

1.
possible - whether it comes in depends on how much they know about the D; if they know the D was at a certain stage at some point in past, then he’s at least no better - not easy question
CHAPTER 7: WRITINGS

XXIV.
The Best Evidence or Original Writing Rule.  
A.
The Common Law.

1.
Preference for Original Writing.  

a)
Must use the original of a writing to prove the writing’s contents if the writing is material to the litigation (to prove content only).
(1)
REQ: writing & material

(2)   Rationale:  to guard against fraud

(3)
Best Evidence Rule only relates to writings.  

b)
Secondary evidence (evidence other than the original) is admissible only after the proponent has demonstrated that the original is unavailable due to no serious fault on the proponent’s part.  OK if documents destroyed by regular process; just cannot be destroyed with animus. 

2.
What is a Writing?    

a)
Courts can construe this broadly: badges, stenciling on truck; chiseling on tombstone; painting on windows; license plate - any chattel (tangible thing) containing an inscription that a party is attempting to prove at trial that is material to the litigation.

b)
Wigmore: factors that determine the definition: need for precision, complexity of the content, and convenience.
c)
U.S. v. Duffy (5th Cir. 1972).  Find shirt in stolen car w/laundry marking (“DUF”).  Prosecution did not produce the shirt at trial, & only evidence of the marking came in through W testimony about the shirt.  ISSUE: does failure to produce shirt in court constitute a violation of the Best Evidence Rule?

(1)
Holding: Best Evidence Rule is not applicable, because the shirt is both a chattel and a writing.  In such case, the judge has discretion to treat the evidence as a chattel OR a writing.

(2)
Analysis: Shirt was only a collateral piece of evidence in a strong case against D.  Use of Best Evidence Rule depends on the circumstances, and the cruciality of the evidence. If evidence does not meet the standard, then it is completely out.  Not complex & easy to bring into court, so it's not writing & original should be brought into court.  A lot of other evidence implicated Duffy.



(3) Rice:  This is not necessarily HS b/c it’s admission (asserting ownership) - adopted by the 


person working in the laundry (i.e. D consented to use of symbol designating it’s him which was 


then adopted by laundry).  Court ignored that.
d)
photographs, motion pictures, X-rays - printed images of things - Under the CL, courts generally applied the best evidence rule & required the proponent to produce the original record unless she could establish that the original was unavailable through no serious fault of her own.
3.
Proving the Terms of a Writing.

a)
The Practical Aspect.

(1)
Proving the content of a writing, if that writing is the source of the information being proven.  Using the writing for truth of the matter asserted.

(2)
Meyers v. United States (U.S. App. D.C. 1948).  D prosecuted for perjury.  Co-D made statement to Senate Committee.  Prosecution called Committee counsel as W, & asked him to testify about what he heard Co-D say in his testimony before the Committee.

(a)
Holding: Statement let in, despite D’s claim that use of the testimony violated the best evidence rule because a transcript of the testimony was available.  Transcript was evidence, but not the only admissible evidence.  CoD can testify b/c he had personal knowledge (best evidence).  W did not read transcript but personally heard D testify.
(b)
Herzig v. Swift Co. (2d Cir. 1945): Testifying as to earnings of a partnership.  Courts have generally adopted the rationale limiting the best evidence rule to cases where the contents of the writing are to be proved. 
(c)
Rice Commentary: Herzig is a WRONG.  Impossible for W to know profits off top of his head.  For example, could you remember what your annual earnings are for any given year?  The only way you know is by the writing on your paystub.  That is a best evidence problem.  In Herzig, no business of any size knows what their profits are unless by looking, books were not just recorded for convenience.  It is a stupid statement that this is not a best evidence problem, of course it is.

(d)
Dissent: best evidence rule should be a better evidence rule.  Putting writing in a transcript doesn't give it more significance, the best evidence rule still wants the original writing.

(3)
Rule comes into play only to prove the CONTENTS of a writing.  Example-it is not a best evidence problem when a doctor takes notes on a patient, and then refers to these notes to refresh his memory when testifying.  He has personal knowledge, he's not testifying to the contents of documents.  Also the documents must be central to the litigation.

b)
The Legal Aspect.

(1)
Parole Evidence Rule & Statute of Frauds - When writing of agreement is signed, the writing has become the contract & takes precedence (activates Parole Evidence Rule).  Under these two rules, the written instrument takes precedence over the prior oral understanding.  You can only use oral testimony to enhance the writing - can't take the place of the writing itself.  

(2)
Even though a W is testifying from personal knowledge acquired independent of a writing, a best evidence problem can still arise if the matter the W observed were subsequently reduced to a writing & the law gives that writing special significance.

4.
What is the original?

a)
Situation in which the writing was created in multiple form.  Ex:  a contract where multiple parties receive identical signed versions.  There is no single original, but they are all duplicate originals (CL term) because the parties intended each copy to be an original.  

(1) They are equally admissible under best evidence rule.  They need not even be identical in 
form-all that matters is that the parties intended each copy to be an original.  One’s not signed are 
just as original as the signed one, but unsigned ones cause proof problems (the signed one will 
look much more convincing).
(2)
Under best evidence rule, with duplicate originals you have to show the unavailability of all of them before you can resort to secondary evidence.

b)
Situation in which the writing exists in a number of different stages or forms & each stage is implicated differently in the cause of action.  What constitutes the original will depend on what element of the COA the proponent is attempting to prove.

c)
Multiple levels of best evidence in the offering of a writing - where a telegram is sent in-hand, you write out the text, they type it into the machine, hand you a copy, keep a copy for themselves.  The receiving office prints out a copy, copies it for themselves, gives one for the recipient & then a copy is sent via mail from the original telegraph office to the recipient.  Whether this is a best evidence problem depends on what element of the cause of action the proponent is trying to prove.

5.
Terms of the Writing Must Be Material to the Litigation.

a)
Materiality requirement: Determined by such factors as centrality of the writing to the principal issues of the litigation; the complexity of the relevant features of the writing; and the existence of genuine dispute as to the contents of the writing.  Involves a good degree of judgment

b)
BER inapplicable to documents that are collateral to the litigation.  

c)
To be material, a writing need not form the basis of the COA, it need only possess substantial evidentiary significance.

6.
Exception to the Rule

a)
Original Unavailable Due to No Serious Fault of Proponent.

(1)
BER prevents use of secondary evidence, copies, or testimony unless the proponent demonstrates that the original is unavailable due to no serious fault of the proponent.  Guards against intentional destruction.

b)
Original in Possession of Third Party

(1)
If original is in possession of a third party within the court’s jurisdiction, the court will not consider original to be unavailable until proponent has unsuccessfully employed the court’s processes to compel the document’s production.

c)
Original in Opponent’s Possession.

(1)
If original is in opponent’s possession & control, the proponent of the secondary evidence need not make any effort to obtain the original through discovery.  Need only give fair notice of use at trial.  If the COA centers around the document, then need not even give notice.

d)
Intentional Destruction of Original.

(1)
Depends on the reason for the destruction & whether the act was free from suspicion of intent to defraud & consistent with an honest purpose.

(2)
Schroedl v. McTague (Iowa 1964).  General rule is that a party to a trial is not prevented from introducing secondary evidence of the contents of a destroyed instrument although he himself destroyed the instrument deliberately & voluntarily, if, at the time he did so, he acted under an erroneous impression as to the effect of his act or under other circumstances which render his act free from all suspicion of intentional fraud.  

(a)
Secondary evidence of the writings’ contents may be given if the circumstances accompanying the act are free from suspicion of intent to defraud and consistent with an honest purpose.  Here, no good reason existed to believe that P’s destruction of the letters was tainted by fraud.

(b)
Fact that destruction is intentional is not dispositive.

(c)
In an action at law, the former existence, execution, delivery, loss & contents of a lost instrument must be shown by a preponderance standard (Rule 104).

e)
Original on Public Record.

(1)
Courts have always excused parties from producing original public records at trial.  You can use a certified copy.

7.
Secondary Evidence: If the Original Is Unavailable, Do Courts Prefer the Most Accurate Secondary Evidence of Content Available?

a)
Can show that document is unavailable if it has been destroyed or if you can show that you have made a diligent search and have not located it.

b)
The “American Rule” recognizes degrees of secondary evidence.  View is justified on the ground that there is some absurdity in pursuing the policy of obtaining the terms of the writings with fullest accuracy, by structuring a highly technical rule to that end, only to abandon it upon the unavailability of the original.

c)
The "English Rule" - no degrees of secondary evidence for admissibility purposes.  Rice: this is funny, b/c if you are so concerned about fraud, wouldn't you use degrees?

B.
Federal Rules 1001-1008.

RULE 1001.  Definitions.  For purposes of this article the following definitions are applicable: 

(1) Writings and recordings.  “Writings” and “recordings” consist of letters, words or numbers, or their equivalent, set down by handwriting, typewriting, printing, photostating, photographing, magnetic impulse, mechanical or electronic recording, or other form of data compilation.  

(2)  Photographs.  “Photographs” include still photographs, X-ray films, vide tapes, and motion pictures.  

(3) Original.  An “original” of a writing or recording is the writing or recording itself or any counterpart intended to have the same effect by a person executing or issuing it.  An “original” of a photograph includes the negative or any print therefrom.  If data are stored in a computer or similar device, any printout or other output readable by sight, shown to reflect the data accurately, is an “original.” 

 (4)  Duplicate.  A “duplicate” is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.

a)
1001(1) & (2) expand the scope of the concept of writings.  However, this expansion does not extend the applicability of the best evidence principle.  The W introducing the content of the recording or photograph must have obtained this information from the recording or photograph.

b)
1001(3) clarifies the status of photographic prints as originals, as well as all readable computer printouts that have been shown to reflect the data stored within the system accurately.  This is expanding the definition of “original” so much that it seems that almost anything can be considered an original.

c)
1001(4) recognizes a new classification of copy-a duplicate-which is given special treatment under 1003.  “Duplicate” is interpreted very broadly - refers to all things mechanical.  A matrix refers to a Xerox copy.

2.
RULE 1002.  Requirement of an Original.  To prove the content of a writing, recording, or photograph, the original writing, recording, or photograph is required, except as otherwise provided in these rules or by Act of Congress.

a)
Codification of CL “Best Evidence Rule.”

3.
RULE 1004.  Admissibility of Other Evidence of Contents.  The original is not required, and other evidence of the contents of a writing, recording, or photograph is admissible if: 
(1)  Originals lost or destroyed.  All originals are lost or have been destroyed, unless the proponent lost or destroyed them in bad faith; or 

(2)  Originals not obtainable.  No original can be obtained by any available judicial process or procedure; or 

(3) Originals in possession of opponent.  At a time when an original was under the control of the party against whom offered, that party was put on notice, by the pleadings or otherwise, that the contents could be a subject of proof at the hearing, and that party does not produce the original at the hearing; or 

(4) Collateral Matters.  The writing, recording, or photograph is not closely related to a controlling issue.

a)
1004 codifies the excuses for non-production of original virtually without change.  But has adopted the “English Rule” with regard to use of secondary evidence.  So, once the court has excused a party from producing an original, the party may prove the content of that writing through any form of secondary evidence: oral testimony as to the contents of the original is as admissible as written copies

4.
RULE 1005.  Public Records.  The contents of an official record, or of a document authorized to be recorded or filed and actually recorded or filed, including data compilations in any form, if otherwise admissible, may be proved by copy, certified as correct in accordance with Rule 902 or testified to be correct by a witness who has compared it with the original.  If a copy which complies with the foregoing cannot be obtained by the exercise of reasonable diligence, then other evidence of the contents may be given.

a)
Changes from the CL: 1005 establishes a preference for secondary evidence if a party is proving the content of a document on public record.  Before using secondary evidence, a proponent must demonstrate that neither a certified copy from the public record’s custodian is available, nor a copy compared with the original & sponsored by the W who compared them.

b)
What is a public record under Rule 1005?

(1)
Amoco Production Co. v. U.S. (10th Cir. 1980).  Conveyance of land between government (grantor) & the Newtons (grantee).  Government claims that it retained the mineral rights, & grantee thought he had all the mineral rights.  Original deed is lost, so the original for purposes of the best evidence rule was the copy kept among public records.  Copy on record for notice purposes becomes the original.  The trial court excluded secondary evidence of the content of a document that had been recorded by copy on public record.  The grantee retained the original copy of the deed but now cannot locate it.  The content of the deed is at issue, the original was never actually put on public record, so the original is not on public record.  The original deed needs to be produced because it's not recorded on the public record in its original form.

(a)
What if P had been a third party to whom the last grantee sold the property?  Third party would have to go to the land records, & there that party would not see the mineral right supposedly retained by the grantor.  For best evidence purposes, the public record would be the original.  This is a different situation that that between the original grantor & grantee seeking to quiet title.  For bona fide third party purchases, however, the official public record controls.

5.
RULE 1001(4).  Definition of Duplicate. (4)  Duplicate.  A “duplicate” is a counterpart produced by the same impression as the original, or from the same matrix, or by means of photography, including enlargements and miniatures, or by mechanical or electronic re-recording, or by chemical reproduction, or by other equivalent techniques which accurately reproduces the original.

6.
RULE 1003.  Admissibility of Duplicates.  A duplicate is admissible to the same extent as an original unless (1) a genuine question is raised as to the authenticity of the original or (2) in the circumstances it would be unfair to admit the duplicate in lieu of the original.

a)
Changes from the CL.

(1)
1001(4) defines a new concept that includes virtually all forms of reproduction that are not manual, & that insure accurate reproduction of the original.

b)
Duplicates & Degrees of Secondary Evidence

(1)
Duplicates are generally treated as originals for best evidence purposes.

(a)
Although there generally are no degrees of secondary evidence, are duplicates an exception?

(b)
Only originals have to be unavailable pursuant to 1004, not the duplicates.

c)
Conditions under which duplicates will not be treated as originals.

(1)
“Genuine Questions” as to Authenticity.

(a)
Only where the original’s authenticity is questionable will the proponent of the duplicate be required to produce the original or account for its absence.  Must be a genuine question-opponent has to do more than simply contest authenticity.

(i)
Authenticity of the duplicate is simply a factual matter that the jury must resolve pursuant to 104(b) and 1008.

(ii)
The opponent must produce some evidence to bring into question whether what the duplicate reflects actually reflects the original writing

(2)
Unfairness.

(a)
Opponent has to establish that a real & substantial possibility of unfairness will result before the court will use its discretionary power to exclude a duplicate on this ground.

7.
Summaries of Voluminous Writings.  

RULE 1006.  Summaries.  The contents of voluminous writings, recordings, or photographs which cannot conveniently be examined in court may be presented in the form or a chart, summary, or calculation.  The originals, or duplicates, shall be made available for examination or copying, or both, by other parties at reasonable time and place.  The court may order that they be produced in court.

a)
Requirements for Admission of Summaries

(1)
Four conditions for admissibility: (1) underlying writings must be too voluminous to conveniently examine  in court; (2) underlying documents are admissible because they are being offered into evidence through summary; (3) underlying materials must be made available for examination by other parties at reasonable time and place; (4) summaries accurately reflect the content of the underlying materials.

(a)
Once party has established foundation, proponent can offer summaries in oral or written form.

(2)
Rice: terrific rule, but the problem is that the judges don't understand it.  The summary is an exception to the original writing rule, which should mean that the summary is used in lieu of the original so you don't have to bring the original in.  It's not used this way, you have to explain that the originals are too voluminous to be conveniently used in the courtroom.  

(a)
Don’t forget that there is a huge hearsay problem b/c you are offering the summary for the truth of the matter asserted (content of the voluminous documents) - you have to have a hearsay exception for the summary.

(i)
If it's made by a machine, it gets in without there being a hearsay problem, that's why there's no hearsay problem b/c the summaries are made by a machine.  DOGS AND NUNS RULE!  

(ii)
However, if the summary is made by hand, you should use Rule 807 - Residual Exception

(3)
Rice thinks it’s important to give opposing party both notice of the use of summaries & the summaries themselves  this is b/c courts are ignoring the underlying hearsay problem to introducing summaries that collect information about the voluminous documents - Rice thinks that summaries don’t always reflect the documents, they only address the summaries.  Problem with the existing hearsay issue here is that it is not resolved by FRE 1006 - the best way to resolve this hearsay problem would be via the Residual Exception (FRE 807) which requires that notice have been given sufficiently in advance of the trial.

(4)
Needham v. White Laboratories, Inc. (7th Cir. 1981).  Summaries can be admitted if the proponent establishes:  the summarized materials are admissible (lay a proper foundation), and the summaries must accurately reflect the content of those materials.

(a)
Re: “too voluminous” standard is one of convenience & not necessity - this makes it highly discretionary for the trial court.

b)
Evidentiary Status of Summaries.

(1)
Some courts do not think that summaries are evidence; instead, they are pedagogical devices (thus use of summaries restricted to assisting the jury in understanding & using the underlying facts & data that are already in the records).  However, this flies in the face of this whole rule.  

(2)
Problem of evidentiary status of the summary - Rice says that if it’s admissible as the summary then it should be seen as the summary - thus admissible as evidence and not only as pedagogical tool for the jury

(3)
U.S. v. Smyth (5th Cir. 1977).  D charged with conspiring to defraud the government by overbilling the Army on contracts D had with Army.  At trial, two sets of computer printouts prepared by the FBI were introduced into evidence by government.  Over each column was a heading, & the inside cover of the exhibit contained a key which explained the meaning of each heading.  D objected to the use of the two sets of printouts on the ground that that the column headings & explanatory key constituted improper conclusions which invaded the province of the jury.

(a)
Liberal school did not require any underlying documents to be received in evidence as a foundation for the summaries.  All that was required was that the underlying documents be made available to opposing counsel for CE purposes.  The summaries were therefore given independent evidentiary significance & could be introduced on the strength of the preparer’s foundation testimony, thereby avoiding the need to receive voluminous documentary evidence at trial.  Under the most restrictive view, summaries were never accorded the position of evidence, but were treated as jury aids designed to clarify voluminous documentary evidence already in the record & to provide a manageable perspective for the jury in its deliberations.  Juries were not permitted to see the summaries unless every fact reflected was established by evidence in the record.

(b)
Held: Rule 1006 obviates uncertainties regarding the status of summaries.  Court construes the rule as treating summaries as evidence under circumstances where in the court’s discretionary examination of the underlying documents in a trial setting cannot be done conveniently (liberal view).  This is compelled by the rule’s history and by the fact that the rule requires only the availability of the underlying documents.  

(c)
Weinstein: Courts need to distinguish use of summaries or charts as evidence, pursuant to 1006 & the use of summaries, charts or other aids as pedagogical devices to summarize or organize testimony or documents which have themselves been admitted into evidence.

(4)
Most courts will not admit summary as an exhibit after it has been used by a W  of those courts that do admit the summary as an exhibit, most will not allow it to go to the jury with the other exhibits during the jury’s deliberation b/c of the fear that juries will give too much emphasis to the testimony and other evidence that the exhibit summarizes

(a)
Jury can only take the evidence into the deliberation room

c)
Summaries as Hearsay.  Frequently, courts ignore the hearsay implications of summaries. 

d)
Party Admissions about Contents of Writings

(1)
At CL, the BER prevented the use of oral testimony to prove a writing’s content unless the proponent had shown that the writing was unavailable & the jurisdiction had not established degrees of secondary evidence  courts disliked use of oral testimony to prove contents of a writing.

(2)
Many courts, based on the authority of the English case of Slatterie v. Pooley permitted testimony as to an opponent’s oral admissions on the theory that the party would not have acknowledged a proposition favorable to the opponent unless the proposition were true.

(a)
But, a more restrictive approach was to prevent the use of testimony as to oral admissions of a writing’s content if the proponent did not first adequately explain the original’s absence (but note that this restriction was not applicable to written admissions or admissions that the opponent had given under oath in testimony or at a deposition b/c both the authenticity & accuracy of those was assured).  FRE 1007 adopted the restrictive approach to oral admissions.

(3)
RULE 1007.  Testimony or Written Admission of Party.  Contents of the writings, recordings, or photographs may be proved by the testimony or deposition of the party against whom offered or by that party’s written admission, without accounting for the nonproduction of the original.

8.
Who Resolves the Preliminary Questions of Fact in Applying the Best Evidence Rule?

a)
Fauci v. Mulready (Mass. 1958).  At preliminary hearing to determine whether secondary evidence of bond might be introduced, there was evidence that might have warranted findings that the bond had once existed, & that it had been signed & delivered to P, & that a search had been made for the original.  It is for the judge to decide all questions on the admissibility of evidence & any preliminary questions of fact the solution of which may be necessary to determine the question of admissibility.

(1)
Analysis:  BER is preferential, rather than exclusionary.  In order to permit proof by secondary evidence of contents of the allegedly lost bond, trial judge must make preliminary findings that the original has become unavailable, otherwise than through serious fault of the proponent, & that reasonable search has been made for it.  

(a)
No MA case decides whether the BER includes within the preliminary question for the judge the very existence of the original document about which secondary evidence is offered.  Majority believes that court should follow rule requiring that since there was evidence on which it could be found that the original document once existed, the trial judge should have assumed that fact & then determined whether reasonable search had been made for it.  

(2)
Holding: b/c he excluded secondary evidence of the alleged bond on the express ground that no original ever existed, the exception for his directed verdict for D must be sustained. 

(3)
Rule: If there is ANY evidence that the writing existed at all (prima facie standard), judge must pass matter on to the jury.

(4)
Rice: the judge should resolve by a preponderance of the evidence all questions arising out of the BER that are NOT listed in FRE 1008.  These questions include: whether the copy is a duplicate; whether the opponent has raised a genuine issue as to the original’s authenticity; and whether it would be unfair to allow the proponent to use the duplicate instead of the original.  

b)
FRE 104 codifies the principle set forth in Fauci - admissibility issue in which the evidence’s relevance depends on a condition of fact is referred to as an issue of conditional relevance - FRE 104(b) delegates matters of conditional relevance to the jury

9.
RULE 1008.  Functions of Court and Jury.  When the admissibility of other evidence of contents of writings, recordings, or photographs under these rules depends upon the fulfillment of a condition of fact, the question whether the condition has been fulfilled is ordinarily for the court to determine in accordance with the provisions of rule 104.  However, when an issue is raised (a) whether the asserted writing ever existed, or (b) whether another writing, recording, or photograph produced at the trial is the original, or (c) whether other evidence of contents correctly reflects the contents, the issue is up for the trier of fact to determine as in the case of other issues of fact.

a)
Seiler v. Lucasfilm, Ltd. (9th Cir. 1986).  P sues Lucasfilm based on copyright infringement of Garthian Strider characters he says Lucas copied in The Empire Strikes Back.  P wants to offer reconstructions of the Striders, rather than the originals.  Have to show that the originals are unavailable, but they're not.  P loses because he destroyed the originals in bad faith.  So there was never a factual issue for the jury to decide, all factual issues for the judge to decide because the issue came out before opening statements were given.

(1)
This was inadmissible evidence. Can’t use inadmissible evidence in opening that you couldn’t get in at another point in the trial.


(2)
The judge should resolve by a preponderance of the evidence all questions arising under the best evidence rule that are not listed in 1008.

(3)
Lucasfilm thought that no original existed, but if they had contested existence, it would have become a matter for the jury to decide.  So, to keep the case out of trial, Lucasfilm conceded the issue of existence.  Lucasfilm instead challenged in the pleadings that P could not prove that he lost it at no fault of his own.

(4)
Note that court decides that drawings constituted “writings” here for the purpose of the best evidence rule.

C.
Relationship to Other Rules.

1.
Rule 103.  Rulings on Evidence.  FRE 103(a)(1) provides that error may not be based on a ruling that admits or excludes evidence unless the ruling affects a party’s substantial rights, and the opponent made a timely objection or motion to strike, specifically stating the ground of objection.  Because a ruling on a best evidence issue will usually not affect substantial rights, a party’s failure to object on specific best evidence grounds will likely waive that objection.

2.
Rule 104.  Preliminary Questions.  FRE 1008 sets forth three questions that the judge must answer under the prima facie standard after which the jury should resolve the issue.  Those three questions are: (1) whether the asserted writing ever existed, or (2) whether another writing, recording, or photograph produced at the trial is the original, or (3) whether other evidence of contents correctly reflects the contents.  The judge resolves all other issues arising under the BER.

3.
Rule 611.  Mode & Order of Interrogation & Presentation.  Sp[lit of authority has developed over whether Rule 1006 is even applicable when summaries are used at trial to summarize other evidence, as opposed to being offered as an exhibit in lieu of documents not introduced into evidence.  Rule appears to be that the proponent’s limited use, and the presiding judge’s admonitions to the jury regarding that limited use, determines which rule controls admissibility.

4.
Rule 613.  Statements of Witnesses; Rule 1002.  Requirement of Original.  If inconsistent statement is in writing, best evidence rule applies.  Because the proponent of the prior inconsistent statement is proving the content of the writing containing the statement, 1002 requires the proponent to use the original or explain its unavailability.

5.
Rule 703.  Bases of Opinion Testimony by Experts.  FRE 703 supercedes 1002, & allows an expert W’s to testify to the content of documents w/o producing the documents themselves.  For example, if a doctor testifies to a diagnosis that is based on an X-ray, must proponent produce the X-ray, which is considered a photograph under 1001(2), & therefore a writing under 1001(1), in its original form because she is proving the X-ray's contents?  The answer appears to be no, b/c of the impossibility of authenticating without producing various W’s & expenditure of substantial time.

6.
Rule 801(c).  Definition of Hearsay.  Rule 802.  Hearsay.  Whenever hearsay is in written form & it is perceived as being material to the litigation, the BER must be satisfied.  A proponent can offer a document for truth of the matter asserted only after the proponent has first proven that the written assertion was made.

7.
Rule 803(6).  Business Records Exception to the Hearsay.  Nothing in the FRE or AC Notes indicates that financial statement summaries are exempt from BER requirements.

a)
Ford Motor Co. v.  Auto Supply Co. (8th Cir. 1981).  Exhibit in question is a PLPA (Product Line Profitability Analysis) that was summarized; summary was introduced into evidence to help the judge determine the damage award.  Problem is that PLPA is already a summary & so this creates a summary of a summary.  Business record summaries are part of the business records exception, so exhibit (sales/costs statements for five parts involved in the litigation over several years) comes in under Rule 803(6).

b)
U.S. v. Draiman (7th Cir. 1986).  Summaries prepared in the regular course of business are admissible independent of the BER & the summaries exception to it.  Rule 1006 contemplates the admission of a summary, prepared for trial, as secondary evidence of voluminous writings that could not conveniently be introduced at trial.  The entries on a business record, however, are considered the original entries, &therefore the business record is admissible without regard to the availability of the underlying documents.

8.
Rule 803(7).  Absence of Entry in Business Record.  Rule 803(10) Absence of Public Record Entry.  Proponent of secondary evidence may prove an original’s unavailability through negative evidence demonstrating the proponent’s inability to find the original despite a diligent search of a collection of documents where the original would have been found.

9.
Rule 901.  Requirement of Authentication or Identifications.  Rule 902  Self-Authentication.  Rule 401  Definition of Relevant Evidence.  Rule 402.  Relevant Evidence Admissible.  If proponent offers copies or duplicates of a writing instead of the original, the proponent must authenticate both the original & the copy that he is using in the original’s stead.  Pursuant to Rule 901, he will usually do this through a sponsoring witness who has personal knowledge of the original & copies.  Some documents will be self-authenticating. 

a)
***Note: a document’s self-authenticating nature only establishes a prima facie case of authenticity, enough to get it past the judge’s screening & into evidence.  The jury pursuant to 104(b) will be the final arbiter of whether the original & the copy or duplicate are authentic.

D.
Problems

1.
Should not be admissible b/c courts don’t usually accept negative evidence (absence of something) to prove the content of what is present. 

2.
Depends what you’re trying to prove here.

XXV.
Authentication.

A.
The Common Law.

1.
Generally.

a)
Everything needs to be authenticated.  This is an issue of both admissibility & weight.  How authenticated it is goes to its weight.

b)
Requires sponsoring W who identifies a piece of evidence & relates it to the cause of action.

2.
Direct Methods of Authentication.

a)
Witness with personal knowledge: Calling the individual who has knowledge of the document’s authenticity as a result of having witnessed the document’s execution.

b)
Handwriting Identification: Calling an individual who, due to familiarity with another’s signature or handwriting style, can establish that an individual executed the document.  

(1)   CL & FRE will not let lay W’s compare documents w/an example (exemplar).  Need to 
identify independently.  No special training is required, only familiarity.

(2)
An expert can identify a handwriting by comparing the contested document with a handwriting sample or exemplar - however the proponent must establish that the exemplar is genuine before it can be used as a basis for determining the authenticity of another writing.

3.
Circumstantial Methods of Authentication.

a)
**No limits on how you can authenticate.  Content plus circumstances.  Use everything you have.

b)
The Reply Doctrine:  Works in conjunction with presumptions (e.g. presumption that the initial communication requesting a response was actually received); really only specifying contents & circumstances in a particular setting.  If you can show you wrote a letter, and in the due course of time (w/o undue delay), you receive a reply from the person you sent it to, it authenticates the reply.  (or receive back from an agent on the part of the person).  Other side can rebut saying they didn’t receive it.  NOTE: Does NOT authenticate the original/initial communication.
(1)
Courts usually impose two conditions for the reply doctrine to be applicable: (1) the reply in question must refer to the prior communication & claim to be in response to it; and (2) the reply must be received without undue delay (measured from the date the original communication was sent).

(2)  Don’t use the doctrine by itself.  You use them in combination.  

(3)  Reply by Agent:  If someone responds on someone else’s behalf, the response establishes authority to speak for someone.

(4)
Telephone:  Authentication of call will turn on credibility of person saying he made call.  Not material where he got phone number.  Methods: Recognized voice, content of conversation (cumulatively).  Sound of the voice, the way the caller speaks = important factors.  Turns on the credibility of the witness through whom you bring in the call.

(5)
U.S. v. Espinoza (4th Cir. 1981).  Man charged with selling kiddie porn.  D claimed he was not involved in business at time of crime, but his fingerprints were on the invoice.  Storeowner W placed order via phone to D’s business & says he talked to a guy named Joe, but he never met Joe.  There was cumulative evidence to show that Espinoza was really Joe. They had the building under surveillance & saw Espinoza repeatedly going in & out of the business, documented his time there, and saw his nameplate on the door.  Facts standing alone perhaps would not be sufficiently probative of D’s identity, but all together it works.  

(a)
R:  familiarity with another’s voice may be acquired either before or after the particular speaking which is the subject of the identification
(b)
Codified at FRE 901(b)(5) - voice ID
c)
Ancient Document Rule (another method of circumstantial authentication).

(1)
Necessity (not reliability).  CL requirement is that if documents are 30 years old or more & unsuspicious in appearance, & produced by one who should properly have custody of the document, a court will admit as authentic.  "If it's old, it must be good."

(2)
“free from suspicion” is a standard of authentication designed only to ensure that the ancient document is what it purports to be, however incomplete or inaccurate.  Questions as to the ancient document’s content & completeness go to the weight to be accorded the evidence & do not affect the threshold.

d)
Official Custody (method of circumstantial authentication).

(1)
Exception to the BER & method of authentication.  Based on the premise is that things filed on public record are authentic b/c public officials assure authenticity before allowing a document to be filed.

(2)
The fact that it is on the record authenticates the document.  

(a)
Problem with logic: not always verified by custodian though rule is premised on idea that document on file is verified by a custodian.  Usually, the document is simply received by a clerk & stamped.  Theory for reliability: it's a crime to file a fraudulent document, so if it's on public record, it must be authentic.  How to authenticate copy from public record: get certified from custodian or have a W who reviewed original testify to comparison.  How to authenticate certification (there is a hearsay problem): courts ignore the problem, just accept the certification.

e)
Attested Documents.

(1)
Signed by attesting W’s (wills, property docs, etc.). CL requiring testimony of attesting Ws.  Inconvenient, so feds no longer require testimony of Ws for attesting documents.  If state courts have an attesting witness rule, the FRE will give credit to that.  

f)
Self-Authentication.

(1)
Certain documents authenticate themselves.  Genuineness is so obvious, that authentication is obvious. 

(a)
Examples of documents generally held to be self-authenticating: those executed or acknowledged before a notary public, documents bearing an official public seal, copies of public records that the official custodian has certified as accurate, and official publications that are printed by public authority.

(b)
This category DOES NOT include photographs, since people often resemble other people.

(2)
Certification itself creates another HS problem.  However, we ignore the HS issue when there's a seal.  

B.
The Federal Rules.

1.
RULE 901.  Requirement of Authentication or Identification.  (a) General Provision.  The requirement of authentication or identification as a condition precedent to admissibility is satisfied by evidence sufficient to support a finding tat the matter is what the proponent claims.  (b) Illustrations.  By way of illustration only, and not by way of limitation, the following are examples of authentication or identification conforming with the requirements of this rule:

(1) Testimony of witness with knowledge.  Testimony that a matter is what it claimed to be.

(2) Non-expert opinion on handwriting.  Non-expert opinion as to the genuineness of handwriting, based upon familiarity not acquired for purposes of the litigation.

(3) Comparison by trier or expert witness.  Comparison by the trier of fact or by expert witnesses with specimens which have been authenticated.

(4) Distinctive characteristics and the like.  Appearance, contents, substance, internal patterns, or other distinctive characteristics, taken in conjunction with circumstances.

(5) Voice identification.  Identification of a voice, whether heard firsthand or through mechanical or electronic transmission or recording, by opinion based upon hearing the voice at any time under circumstances connecting it with the alleged speaker.

(6) Telephone conversations.  Telephone conversations, by evidence that a call was made to the number assigned at the time by the telephone company to a particular person or business, if (A) in the case of a person, circumstances, including self-identification, show the person answering to be the one called, or (B) in the case of a business, the call was made to a place of business and the conversation related to business reasonably transacted over the telephone.

(7) Public records or reports.  Evidence that a writing authorized by law to be recorded or filed and in fact recorded and filed in a public office, or a purported public record, report, statement, or data compilation, in any form, is from the public office where items of this nature are kept.

(8) Ancient documents or data compilation.  Evidence that a document or data compilation, in any form, (A) is in such condition as to create no suspicion concerning its authenticity, (B) was in a place where it, if authentic, would likely be, and (C) has been in existence 20 years or more at the time it is offered.

(9) Process or system.  Evidence describing a process or system used to produce a result and showing that the process or system produces an accurate result [COMPUTERS]. 
(10) Methods provided by statute or rule.  Any method of authentication or identification provided by Act of Congress or by other rules prescribed by the Supreme Court pursuant to statutory authority.

a)
Rule is not intended to be restrictive, you're not bound by the literal words of subsection (b).  Issue of conditional relevance & the list is just illustrative.  Prima facie standard: evidence sufficient to support a finding that the matter in question is what its proponent claims.  Problem-they left out the Reply Doctrine.

2.
Changes from the CL.

a)
Time reduced 20 years for ancient document.  Otherwise, FRE 901 is basically a codification of the CL.

b)
FRE never explicitly adopted the “reply doctrine” but it is adopted in FRE 901(b)(4) (but w/o the conditions required by the CL - those conditions are usually imposed by the court anyways).

c)
U.S. v. Wilson (8th Cir. 1976).  Authentication is easier the more unique the content is - focuses the authentication.  Where the writing deals with a matter sufficiently obscure or particularly within the knowledge of the persons corresponding, so that the contents of the writing are not a matter of common knowledge, the authenticity of the evidence is considered more reliable.  Although the precise identity of declarant is unknown, there was at least a prima facie showing that declarant was a member of the drug conspiracy.  The trial court correctly admitted the notebooks &  their contents, which a government W read to the jury.  Unique info - R901(b)(4).

d)
U.S. v. Clifford (3d Cir. 1983).  Interlocutory appeal - not common in evidentiary issues.  Govt had cursive letters from D & wanted handwriting exemplars to compare the style, grammar, spelling to D’s threatening letter.  No scientific standard for amount of weight person should accord to specific handwriting characteristics.  Just because the expert cannot provide extra information to help jury out, does not mean jury itself cannot compare the samples & decide how much weight to assign.  H:  Court required guy to give exemplar.  Standard for admission = relevance.
(1)
Similarities between the two samples are not necessarily probative b/c handwriting analysis is not a specific science.  However, the jury can make assessments that the expert cannot guarantee.  Rice:  judge should have allowed the jury to see the handwriting samples (handwriting on correspondence v. handwriting on threat letters to prove D wrote the threat letters).

(2)
See People v. Collins for analysis of the weakness of expert testimony regarding statistical probabilities in criminal cases.

(3)
D could not plead the 5th b/c self-incrimination protection only applies to testimony.  Here we have a request for a handwriting sample - analogous to where D has to submit to a blood test or surrender his DNA.

3.
Distinctive Characteristics in Conjunction with Circumstances.

a)
U.S. v. Blackwell (D.C. Cir. 1982).  D on parole, charged with possession of firearm by convicted felon.  Police have 4 photos of him holding a gun that looked similar to the gun charged with possessing in a hotel room that looked similar to the one in which the gun was found.  Need to prove that gun was D’s & that it was made within a certain period.  Police officer compares the searched room & room in the photo BUT could not prove when the pictures were taken.  Govt wanted to present other evidence re: time (Polaroid film not made before 1980; magazine) but trial court didn’t allow.  Time was critical b/c if picture was taken before he was convicted, then it wouldn’t matter.
(1)
Rice: D’s counsel should have moved for a directed verdict b/c P did not establish time frame.  P would lose at this point.  D later hanged himself by getting on the stand & establishing time. 

4.
Ancient Documents: Are Photographs and Recordings within the concept?  Probably.
C.
RULE 902.  Self-Authentication.

Extrinsic evidence of authenticity as a condition precedent to admissibility is not required with respect to 
the following:

(1) Domestic public documents under seal.  A document bearing a seal purporting to be that of the United States, or of any State, district, Commonwealth, territory, or insular possession
 thereof, or of the Panama Canal Zone, or the Trust Territory of the Pacific Islands, or of a political subdivision, department, officer, or agency thereof, and a signature purporting to be an attestation or execution.

(2)  Domestic documents not under seal.  A document purporting to bear the signature in the official capacity of an officer or employee of any entity included in paragraph (1) hereof, having no seal, if a public officer having a seal and having official duties in the district or political subdivision of the officer or employee certifies under seal that the signer has the official capacity and that the signature is genuine.

(3)  Foreign public documents.  A document purporting to be executed or attested in an official capacity by a person authorized by the laws of a foreign country to make the execution or attestation, and accompanied by a final certification as to the genuineness of the signature and official position (A) of the executing or attesting person, or (B) of any foreign official whose certificate of genuineness of signature and official position relates to the execution or attestation or is in a chain of certificates of genuineness of signature and official position relating to the execution or attestation.  A final certification may be made by a secretary of embassy or legation, consul general, consul, vice consul, or consular agent of the United States, or in a diplomatic or consular official of the foreign country assigned or accredited to the United States.  If reasonable opportunity has been given to all parties to investigate the authenticity and accuracy of official documents, the court may, for good cause shown, order that they be treated as presumptively authentic without final certification or permit them to be evidenced by an attested summary with or without final certification.

(4)  Certified copies of public records.  A copy of an official record or report or entry therein, or of a document authorized by law to be recorded or filed and actually recorded or filed in a public office, including data compilations in any form, certified as correct by the custodian or other person authorized to make the certification, by certificate complying with paragraph (1), (2), or (3) of this rule or complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority.

(5)  Official publications.  Books, pamphlets, or other publications purporting to be issued by public 
authority.

(6)  Newspapers and periodicals.  Printed materials purporting to be periodicals.

(7)  Trade inscriptions and the like.  Inscriptions, signs, tags, or labels purporting to have been affixed in the course of business and indicating ownership, control, or origin.

(8)  Acknowledged documents.  Documents accompanied by a certificate of acknowledgement executed in the manner provided by law by a notary public or other officer authorized by law to take acknowledgements.

(9)  Commercial paper and related documents.  Commercial paper, signatures thereon, and documents relating thereto to the extent provided by general commercial law.

(10) Presumptions under Acts of Congress.  Any signature, document, or other matter declared by Act of Congress to be presumptively or prima facie genuine or authentic.

(11) Certified domestic records of regularly conducted activity.  The Original or a duplicate of a domestic record of regularly conducted activity, which would be admissible under Rule 803(6), and which the custodian thereof or another qualified person certifies under oath (A) was at or near the time of the occurrence of the matters set forth, by or from information transmitted by, a person with knowledge of those matters; was kept in the course of the regularly conducted activity; and (C) was made by the regularly conducted activity as a regular practice.  A party intending to offer a record in evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record available for inspection for inspection sufficiently in advice of its offer in evidence to provide an adverse party with a fair opportunity to challenge it.

(12) Certified foreign records of regularly conducted activity.  In a civil case, the original or a duplicate of a foreign record of regularly conducted activity, which would be admissible under Rule 803(6), and which is accompanied by a written declaration by the custodian thereof or another qualified person that the record - (A) was made at or near the time of the occurrence of the matters set forth, by or from information transmitted by, a person with knowledge of those matters; was kept in the course of the regularly conducted activity; and (C) was made by the regularly conducted activity as a regular practice  The declaration must be signed in a manner which, if falsely made, would subject the maker to criminal penalty under the laws of the country where the declaration is signed.  A party intending to offer a record in evidence under this paragraph must provide written notice of that intention to all adverse parties and must make the record available for inspection sufficiently in advice of its offer in evidence to provide an adverse party with a fair opportunity to challenge it.

1.
Changes from the CL.

a)
Expands CL.  Now includes newspapers & periodicals.

(1)
Caveat of AC: “establishing the authenticity of the publication may, of course, leave still open questions of authority & responsibility for items contained therein.”

2.
What is the Effect of Self-Authentication?  It is not clear, we still don't know, no one ever talks about it.  Legislatures have left this open.  Many legislatures have said self-authentication creates a presumption unless opponent raises evidence to the contrary.

3.
Limited Scope of Certification 
a)
The purpose of certification is limited to establishing the original’s existence on public record & the copy’s accuracy.  The certification may not provide substantive evidence about the certified document.  

b)
U.S. v. Stone (5th Cir. 1979).  Certification went beyond purely certifying, put details of the process in. Court says this is clearly inappropriate, but it's harmless error. R:  Cannot give other testimony/substantive testimony b/c it deprives other side opportunity to CE.  Certification is supposed to be skeletal, just what is sufficient to provide certification.  

4.
Effect of Stamped Signatures on Self-Authenticating Documents.  Stamped signature satisfies 902(1) requirement so long as it is clear that an appropriate custodian intended to attest to the accuracy & authenticity of the document through the use of the device.

D.
RULE 903.  Subscribing Witness’ Testimony Unnecessary.

The testimony of a subscribing witness is not necessary to authenticate a writing unless required by the laws of the jurisdiction whose laws govern the validity of the writing.

1.
Change from the CL.  CL required that the attesting witness be produced or accounted for.  Today, that requirement has been generally abolished except with respect to documents, which must be attested to be valid, e.g. wills in some states.

2.
Relationship to other Rules.

a)
Rule 104.  Preliminary Questions.  Question of authenticity is a matter of conditional relevance for the jury.  After judge has determined the proponent has established a prima facie case of the document’s authenticity (sufficient evidence upon which a reasonable jury could find that the document is authentic) the judge must allow the jury to resolve the matter finally.

(1)
Mauldin v. The Upjohn Co. (5th Cir. 1983) - nothing has to be held to a certainty to be admissible.  Nothing.

b)
Rule 403.  Exclusion of Relevant Evidence on the Ground of Prejudice.  

c)
Rule 406.  Habit; Routine Practice.  Can use individual’s habits or organization’s routine practices to authenticate.

d)
Rule 701.  Opinion Testimony by Lay Witnesses.  All W identifications, whether they are of persons, documents, voices, or photographs, are nothing more than W opinions.  Opinions about authorship of documents are admissible if the proponent can demonstrate that W has based his opinion on familiarity with the author’s handwriting style.

e)
Rule 803(6).  Business Records Exception to the Hearsay Rule.  A document’s authentication can be achieved through knowledge of the normal circumstances surrounding the making of the document, business habit, or custom, rather than through knowledge of the document itself.  The process; routine operation.

E.
Problems

1.
est. that there was a radio on the boat, it works, it operates on that station or was tuned to that channel - est. that that boat sent that signal. would try to argue that cannot establish that the calls came from our boat in order to authenticate; would look for radios and channels  boat wasn’t found where the signal was sent from, so need to est. time that the call was made, location mentioned is location found 

2.
admissible - if est’d tape was working properly
3.
Authenticate business records via 803(6)  (computer program of records) ( someone describes what they do & how they rely on it.  Authenticate summary - under FRE 1006 - necessity due to volume, originals/duplicates were made available to the other side, gave notice (other side has chance to look through summaries and underlying originals and if the other side does not object, they cannot raise it at trial) of both summaries and of underlying documents, the program/process of extraction (how you did it & that it’s reliable. HS is NOT a problem - machines don’t produce HS.  If wasn’t computerized, would have HS problem: PSI, recorded recollection, or R807 (residual exception - would have to show you made the summaries available) to get this information in.  
4.
Jury might think that voice identification would be more difficult given the language difficulty.  Not a problem if they can show officer was familiar w/hearing Spanish.
CHAPTER 8: OPINION TESTIMONY AND SCIENTIFIC EVIDENCE.

XXVI.
Lay Opinion.

A.
The Common Law.

1.
English Rule as Interpreted by American Courts

a)
“Primary facts rule”--English CL required that W’s testify from firsthand knowledge.  Over time, English courts developed an opinion rule requiring W’s to reveal the factual basis for their opinions along with the opinion.  This was the “primary facts” rule, and came with no restrictions.

b)
“Exclusionary rule”--Distortion of opinion rule by American courts, which interpreted it as allowing only testimony as to facts & excluding W’s inferences, conclusions & opinions based on such facts.  Courts believed that admitting lay opinion testimony would allow W’s to usurp the jury’s function.

2.
Problems with the Exclusionary Rule: There is no consistent distinction made between fact & opinion-in truth, a witness is giving opinion about a fact.  Important thing is you have PK about that which you drew your conclusion.  How do you describe that something smelled like something?
3.
Courts began to relax the opinion exclusionary rule b/c it was impossible to enforce consistently.
a)
Horn v. State (Wy. 1903):  Facts:  trial court allowed two W’s to testify as to their opinions regarding the D’s demeanor when he was making incriminating statements.  Held: evidence was properly admitted on the ground of necessity.  General Rule:  W’s opinions derived from observation are admissible where, from the nature of the subject, no better evidence can be obtained.

(1)
Convenience and reliability - allows certain kinds of opinions to be given in the name of efficiency.  Primary facts doctrine - lay opinions can come in if based on personal knowledge and can give the primary, underlying facts.

B.
RULE 701.  Opinion Testimony by Lay Witness.

If a witness is not testifying as an expert, the witness’ testimony in the form of opinions or inferences is limited to those opinions or inferences which are (a) rationally based on the perception of the witness [personal knowledge] and (b) helpful to a clear understanding of the witness’ testimony or the determination of a fact in issue and (c) not based on scientific, technical or other specialized knowledge.

1.
Changes from the CL.

a)
Eliminated the distinction between fact and opinion.  Opinion is allowed.

b)
Needs to be helpful to clear understanding.

c)
No explicit mention of primary facts.  Although could read rule as implicitly carrying forward primary facts; not clear.  As a practical matter, must give facts in order to establish reliability.

2.
Does the Primary Facts Doctrine Survive Rule 701?

a)
No indication in the rule if Congress meant to continue this requirement BUT assume that it does b/c it’s to your benefit to present the underlying facts. 
d) (c) creates problems over what is specialized knowledge (ex: if officer says he tasted powder & it tasted like cocaine, is that specialized knowledge? 

3.
Breadth of Rule 701.

a)
Rule 701 is very broad, allowing any opinion that is "helpful."

b)
Lubbock Feed Lots, Inc. v. Iowa Beef Processors Inc. (5th Cir. 1980). W who sat near Heller at work  testified in deposition to knowing about H’s business in general.  W overheard phone conversations making him believe Heller was IBP’s agent, so that IBP is liable through Heller's sales to P.  H: affirmed the judgment against IBP & upheld the admissibility of the deposition, construing 701 very broadly.  Another key factor here was the fact that this opinion testimony was relevant to the central issue of agency.

4.
“Rationally Based on the Perception of the Witness."  Must be a rational connection between the opinion & the observed factual basis from which it derives-as a “normal person” would perceive.

5.
Opinion Must be Helpful, Either to Understand the Witness’ Testimony or to the Determination of a Fact in Issue.  These are generally judgment calls.  Court will usually allow lay opinion testimony.  Only problems come when it merges w/expert knowledge.
6.
Special Topics of Lay Opinion.

a)
ID from Surveillance Photographs.  Many courts have problems with them.  If ID is from parole officer, etc, court may just keep out occupation info but still allow ID.
b)
Another Person’s State of Mind: Admissible if W has rationally based opinions on conduct that W personally observed (racist motivation, sanity, etc)
(1)
Bohannan v.  Pegelow (7th Cir. 1981).  Allowed W to give opinion of PO D’s racial motivation in arresting P.  H:  If Congress had intended to limit the competency of lay opinion testimony, it would have done so in the FRE. Because the W observed the officer’s conduct at the time of arrest in question, her testimony would be helpful to jury’s clear understanding & determination of the facts in issue.

(a)
Willingness to acknowledge things that in the past we weren’t willing to acknowledge about another person’s state of mind.

c)
Lay Opinions on Ultimate Issues
(1)
Whether or not the lay opinion embraces an ultimate issue does not affect its admissibility under - R704(a).  Can still be excluded, however, if it is not helpful to the finder of facts.  Under CL, couldn’t testify on ultimate issue.  
C.
Relationship to Other Rules.  Rule 602.  Lack of Personal Knowledge.  Rule 602 prohibits lay W from offering opinions based on facts unless they have personal knowledge of those facts.  FRE 701 prevents lay W’s from offering opinions based on facts they did not personally perceive.

D.
Problems

1. Racial motivation: probably not admissible at CL but admissible under FRE.  Primary facts need to be there to give credibility.

2. Inadmiss: W had never driven truck so couldn’t testify to the possibilities of what D could have done based on factors of accident.
XXVII.
Expert Opinions.

A.
The Common Law.

1.
Role of Expert Witness 

a)
CL: Role was to advise jury.  Allowed when necessity.  Only if jury could not make determination without substantial guidance.  Had to show that expert knew substantially more than the average juror.

b)
Once proponent establishes topic is proper subject of expert testimony ( voir dire to demonstrate that W has necessary qualifications.  Establishes the relevance of the expert’s testimony.  Opposing side can also challenge expert’s credentials here.  Determination about whether expert can testify is made at this hearing.
c) Issue of his qualification of expert is NOT the same as how much weight you think it should be given based on their credentials.
d) Must ask if expert is familiar w/facts of case, if he’s applied expertise to them, if he’s arrived at conclusion.
e) Can get facts to expert through: HS exception, Hypo, have expert listen to preceding Ws

2.
The Hypothetical Question.

a)
Expert has to testify to facts that were ADMISSIBLE & ADMITTED or WILL BE.  Then attorney can pose a hypothetical to the expert.

(1)
The hypo is a necessity of the system; it permits expert testimony by a W who does not have PK of the underlying facts.  Allows a recap of the arg for the jury.
c)
Ingram v. McCuiston (N.C. 1964).  Car accident, P suing D who allegedly rear-ended her.  Facts are in dispute regarding the accident & the cause of P’s injuries.  Held: Cannot include facts in a hypo that have not been proven or are totally irrelevant. 

(1)
Problems w/ hypos: slanted, broad, assume answer they are trying to reach, may include untrue opinions that are assumed to be true, incl. irrelevant info, incl facts not in evidence, confusing to jury.
(2)  If relying on another expert’s opinion, assume truth of the facts, not that expert gave the opinion.

B.
The Federal Rules.

RULE 702. Testimony by Experts.  If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.
RULE 703.  Bases of Opinion Testimony by Experts.  The facts or data in a particular case upon which an expert bases an opinion or inference may be those perceived by or made to the expert at or before the hearing.  If of a type reasonably relied upon by experts in a particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.

RULE 705.  Disclosure of Facts or Data Underlying Expert Opinion.  The expert may testify in terms of opinion or inference and give reasons therefore without first testifying to the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required to disclose the underlying facts or data on cross examination.

1.
Changes from the CL.  Rule 702.

(1)
Expert’s testimony need only “assist” the finder of facts to be admissible (necessity not needed).  The standard of necessity has been abolished.  Other than that, the rule codifies CL.
(2)
Level of expertise different: more people qualify.

(3)  Opinion or otherwise: means they can offer facts.

2.
“Will Assist the Trier of Fact”: A Relaxed Standard for Expert Opinion Testimony.

a)
In re Japanese Electronic Products Antitrust Litigation (3d Cir. 1983).  Trial court interpreted 702 as requiring that court carefully scrutinize the underlying assumptions, inferences drawn & conclusions reached by the expert before reaching a decision on admissibility.  H:  Judge doesn’t do case by case now.  Also testimony doesn’t need to be "beyond the jury's sphere of knowledge" under FRE.
(1)
Judge should not be scrutinizing & micromanaging like this.  But (Rice says) old practices die hard.  Expert testimony can come in unless it doesn’t add much.  Judges will not screen expert Ws as well as they probably should. 

3.
Subjects of Expert Testimony.  

a)
Those which courts have found inappropriate are quite limited.  

b)
Expert’s Opinion on Inherent Dangers of Eyewitness Identification.

(1)
Four federal circuits allow such expert opinions - 5th, 3rd, 6th
(2)
When the reliability of evidence is challenged or supported through expert testimony on the credibility or truthfulness of a W, as opposed to the accuracy of their perception or memory in the particular circumstances of the case at hand, the more general the testimony, the greater the likelihood of admission.

(3)
Courts have consistently excluded expert testimony re cross-racial identification & potential greater rate of error.  Problem with cross-racial identification is that it depends significantly on what your exposure has been in the past.  So, general observations are not helpful at all.  

c)
Memory Experts:  have been rejected under FRE 702.

d)
Credibility of Particular Witnesses.  Courts have excluded both lay & expert opinions on the credibility of a particular W except in particular cases of child abuse when expert is testifying as to credibility of child.
e)
 “Human Factors” Experts: Admissibility of expert testimony on “human factors”-the probable human reaction to environmental conditions-is normally left to the sound discretion of the judges.

f)
Law Experts:  Expert opinions on the law of the forum are prohibited.  Sometimes happens on very technical issues (e.g. patent law).  But court determines whether such testimony will be accepted.

      g)   Some issues are so technical, experts are absolutely necessary.
4.
“Ultimate Issue” Rule.

a)
CL: prohibited opinions on ultimate issues, whether from lay or expert W.  E.g., in a CL tort action, the court would not permit the W to opine that an instrumentality was "dangerous."  Basis for this restriction was the belief that the W’s expression of his opinion would usurp the jury's province.

b)
Note, Opinion Testimony Invading the Province of the Jury.  There is no merit to the idea that opinion testimony on ultimate facts of the case usurps the jury's role.  All evidence which will illuminate the ultimate fact will aid the jury in performing its functions.  Wigmore characterizes this theory as mere empty rhetoric.  The possibility that opinion testimony as to an ultimate fact may be given too much weight is lessened to a great degree by the opportunity for CE of the W. 

(1)
Rice thinks that the danger from the “ultimate issue” is no greater than anywhere else.  This idea ultimately prevailed.

C.
RULE 704.  Opinion on Ultimate Issue.

(a) Except as otherwise provided in subdivision (b), testimony in the form of an opinion or inference otherwise admissible is not objectionable because it embraces an ultimate issue to be decided by the trier of fact.

(b) No expert witness testifying with respect to the mental state or condition of a defendant in a criminal case may state an opinion or inference as to whether the defendant did or did not have the mental state or condition constituting an element of the crime charged or of a defense thereto.  Such issues are matters for the trier of fact alone.

a)
Rice: (b) = “Hinckley” clause.  Last sentence of (b) guts (a) - arguably means that lay people can’t testify either.  This R is BS b/c experts are paid big bucks to testify, evaluate D and then are not allowed to give conclusive statements re: the “ultimate issue” - can still testify to everything except the conclusion of what they are trying to prove - b/c can’t actually say the substance of what he is testifying to: the diagnosis, how that affects his behavior.  The only thing W can’t say is “I think he had that mental state.”  Congress won’t change it b/c Congress enacted it independently.
2.
Changes from the Common Law.

a)
R704 abolishes the CL restriction on ultimate issue.  Preserves the restriction about the mental state or condition of D in criminal cases.

3.
The Limited Resurrection of the Ultimate Issue Rule.

a)
In 1984, Congress reinstate ultimate issue restriction for expert opinions about the mental state or condition of defendants in criminal cases (Hinckley Amendment).

b)
704(b) does not limit the flow of diagnostic & clinical information from the psychiatric expert to the jury.  Every actual fact concerning the D’s mental condition is still as admissible after the amendment (U.S. v. Edwards).

c)
Restriction applies to both the prosecution and the defense.  Can’t present a hypo to ask the same thing.
d)
Does not abolish the defense of insanity or the right to use experts to establish that defense.  Only prevents expert from offering an opinion on the legal conclusion of insanity.

4.
A Residual Aspect of Ultimate Issue Rule--Opinions Expressed in Terms of Unexplored Legal Criteria are Prohibited. (e.g. T had capacity to make a will. D was guilty.)
a)
Opinions expressed in terms of legal criteria (ultimate issues) may still not be admissible despite R704 b/c such opinions simply are not helpful to the jury.  Rice: answer is just to explore the legal criteria by asking W what he meant when he used that legal term.

5.
Ultimate Issues of Fact (Application of Facts to Controlling Legal Principles) v. Ultimate Questions about Which Legal Principles Controls.

a)
The judge alone must decide what law controls in the action & instruct the jury accordingly.  Courts must be careful to distinguish between testimony addressed to what the controlling legal standards are-testimony that impermissibly attempts to define the legal parameters w/in which the jury must exercise its fact-finding function-& the testimony that is addressed to the facts of the case & that attempts to assist the jury in determining whether the controlling legal standards announced by the judge have been satisfied.  Result (evolving) is that conclusions of law are now being thrown out.

b)
Specht v. Jensen (10th Cir. 1988).  Facts: What constituted a reasonable search is a matter of law.  On the basis of hypos tailored to reflect P's view of the evidence, expert attorney W concluded there had been no consent given & that illegal searches occurred.

(1)
Issue: Whether 702 permits an attorney, called as an expert W, to state his views of the law which governs the verdict & opine whether D's conduct violated that law?

(2)
Held: It is assumed that there is one legal answer to every cognizable dispute, & requires only one spokesman of the law--the judge.  Rule 704 AC Note says that, although W can give their opinions on ultimate issues, under 701 and 702 those opinions must be helpful to the trier of fact, & 403 provides for exclusion of evidence that wastes time.  Distinguishes between testimony on issues of law & testimony on ultimate facts.  While 704 authorizes testimony on ultimate facts, the AC Notes emphasize that testimony on ultimate questions of law is not favored.  Here, the attorney’s expert testimony was beyond scope.  However, the line drawn is narrow.  Not all testimony regarding legal issues is excluded--a W may properly be called upon to aid the jury in understanding the facts in evidence even though reference to those facts is couched in legal terms.

(3)
Dissent - Majority is latching on to label of legal conclusion & then drawing conclusion that such information cannot be helpful to the jury w/o explaining why the testimony is not helpful or is otherwise inadmissible.  Rice agrees with this & says that such conclusions would obviously be useful to the jury.  

c)
Rice: Specht narrow interpretation has been widely followed.  Dissent correct: Just b/c it’s a legal conclusion doesn’t mean it’s not helpful, correct, based on established facts.
d)
If 704(a) was intended to exclude conclusion of law to facts, which is the court’s impression, then why did Congress enact 704(b)?  If the court’s premise in this case is right, then there is no reason for Congress to adopt 704(b) b/c in a criminal case, the state of mind is the application of facts to law.

6.
“To A Reasonable Certainty” - basic rule: certainty is never req’d for an opinion
a)
Under CL, many courts required the expert to hold his opinion to “a reasonable certainty” before a court would consider the opinion to be of sufficient assistance to the jury.

b)
An expert w/significantly less assurance of the accuracy of their stuff than “certainty” is still admissible.  The only real worry here is about unwarranted speculation.
c)
Under FRE, the issue of certainty (or lack thereof) is a matter of weight rather than admissibility.  An expert w/significantly less assurance of the accuracy of their stuff than “certainty” is still admissible.  The only real worry is about unwarranted speculation.  Remember: Helpfulness is the standard.
d)
Breidor v. Sears, Roebuck & Co. (3d Cir. 1983).  Despite testimony by expert that fire experts frequently rely on circumstantial evidence in forming an expert opinion as to the cause of a fire, there was no direct evidence of probable cause (it was probably destroyed in the fire).  Courts held that an expert’s lack of certainty should not prevent admission of expert testimony.  Here, the W was prepared to testify that he had eliminated all possible causes except for electrical thermostat malfunction.  Rule: Where there is a logical basis for an expert's opinion testimony, the credibility & weight of that testimony is to be determined by the jury, not the judge.  This should have been admitted.  

7.
The Expert’s Qualifications.


a)
Determining the Expert’s Qualification

(1)
Preliminary question of fact that the judge will determine pursuant to FRE 104(a).

(2)
Burden is on proponent to establish expert’s qualifications.  This is usually done through the expert’s testimony itself.

(3)
Hall v. General Motors Corp (D.C. Cir. 1980) - court held that the opponent’s failure to object to a proffered expert’s qualifications at voir dire waived the opponent’s right to ANY further exploration of qualification during CE of expert W.  Rice:  This decision is absurd.  Can do this all at once as a matter of efficiency but have to give attorneys advance notice.

(a)
Once the court has accepted the W as an expert, courts have held that the opponent may not thereafter raise the question of the W’s qualifications for purposes of challenging the admissibility of his opinion.  If opponent fails to challenge, the objection is considered waived. 

b)
Mannino v. International Mfg. Co. (6th Cir. 1981).  It is not imperative that an expert have knowledge of or experience with the particular things upon which he offers an opinion, so long as his general knowledge, skills, experience, training or education allow him to make relevant & helpful assessments relative to the issues that the finder of facts must resolve.

c)
Qualification based on Experience.  Although experience may suffice as a basis for an expert’s qualifications, its adequacy will depend on the nature of both the subject matter of the expert’s expertise & the expert’s experience within the particular field as well as the progression of the field.

8.
Lay Opinions Under Rule 701 v. Expert Opinions Under Rule 702.

a)
Can qualify under both.  Advantage to proceeding as an expert if the W qualifies for both.  An expert may base his opinions on information that is neither admissible at the trial nor known to the expert from firsthand observation.  On the other hand, testifying as a lay W could allow you to circumvent court order requiring pretrial disclosure of the identity of the expert.

D.
Changes from the CL: Rule 703.

Basis of Opinion Testimony by Experts.  The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing.  If of a type reasonably relied upon by experts in the particular field informing opinions or inferences upon the subject, the facts or data need not be admissible in evidence in order for the opinion or inference to be admitted.  If the facts or data are otherwise inadmissible, they shall not be disclosed to the jury by the proponent of the opinion or inference unless their probative valued substantially outweighs their prejudicial effect.

1.
At or before the hearing.  “Before”: Send info before the trial? How would the jury/other side what facts you made known to the expert?  “At”: hypothetical at trial.

2.
Problem: “If of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in evidence.”  If info is not admissible as HS exception, then expert CANNOT mention the evidence he based his opinion on UNLESS probative value substantially outweighs prejudicial effect (609(b) reversal).


Why are they allowing this? Underlying belief that expert can weigh the reliability of HS 
better than jurors.  

Rice:  Problem: If probative value outweighs prejudicial effect, does info come in for truth?  R doesn’t say.  
If it was crucial for the expert’s opinion, isn’t it basically being indirectly accepted as truth?  Advisory 
Committee doesn’t acknowledge it.  This R recreated a problem for all other witnesses that was solved for 
doctors in 803.

Rice:  This is indirectly an exception to the HS rule b/c jurors are implicitly accepting the bases of 
the 
expert’s testimony w/o even hearing it.  Rule is changing nature of judicial process by allowing experts to 
testify based on information that the jurors do not have = jurors are no longer the sole finders of fact.  Rice:  
Either juror is sole finder of fact or not.  Should give jurors the whole story or get rid of experts.  Can’t 
have it both ways. 
Same situation as medical history and causation.  Doctor is allowed to repeat what the patient told 
about his medical history that might have been told to the patient by another doctor.  Under CL, the facts of the underlying condition are allowed in, not for truth, but to explain how the doctor came to his diagnosis.  Solution in the FRE is that the basis comes in for truth.  
4.
“Facts or Data”: Does this include opinions?

a)
I.e., does the rule perpetuate the CL rule that prohibited an expert from basing an opinion on another expert's opinion?  Most courts say there is no limitation on the information on which an expert may rely, other than the standard of appropriateness imposed by those in the particular field of expertise.

5.
“Reasonably relied upon by experts in the particular field.” 
a)
A standard one would use in practice.  Courts consider this limitation as satisfying the general prerequisite for HS exceptions (reliability & trustworthiness).  The expert determines if it’s “reasonably relied upon by experts in the field.”  
b)
Zenith Radio Corp. v. Matsushita Elec. Indus. Co. (E.D. Pa. 1980).  Under 703, an expert may testify to an opinion he has formed based on information which is not necessarily admissible, if that information is “of a type reasonably relied upon by experts in the particular field in forming opinions or inferences upon the subject.”  The rationale for this HS exception is that the expert, b/c of his professional knowledge & ability, is competent to judge for himself the reliability of records & statements on which he bases his expert opinion.  His opinion derives not only from records & data, but from education & a lifetime of experience.  The opinion is regarded as evidence in its own right & not as hearsay in disguise.  The “reasonable reliance” requirement is consistent with the requirement that information admitted as a hearsay exception have some circumstantial guarantee of reliability or trustworthiness.

c)
Who determines reasonable reliance?

(1)
In Matsushita, the court concluded that trial court should make this inquiry independently pursuant to 104(a).  Should be based on the following factors:


(a)
Extent to which the opinion is dominated or pervaded by reliance on materials judicially determined to be inadmissible, on grounds of either relevance or trustworthiness.

(b)
Extent to which the opinion is dominated by reliance on other trustworthy materials.

(c)
Extent to which the expert’s assumptions have been shown to be unsupported, speculative or demonstrably incorrect.

(d)
Extent to which the materials on which the expert relied are within his immediate sphere of expertise, are of a kind customarily relied upon by experts in his field in forming opinions or inferences on that subject, and are not used only for litigation purposes.

(e)
Extent to which the expert acknowledges the questionable reliability of the underlying information, thus indicating that he has taken that factor into consideration in forming his opinion.  

(f)
Extent to which reliance on certain materials, even if otherwise reasonable, may be unreasonable in the peculiar circumstances of the case.  

d)
The open-ended hearsay exception for expert witnesses.  

(1)
Courts have frequently permitted the proponent of expert opinion testimony to elicit the basis for the expert’s conclusions even though the basis is not otherwise admissible under the rules of evidence.  

(2)
Once admitted, though, the question of evidentiary status (whether it can be used by the finder of facts in the same way it was used by the expert) remains.  Courts generally avoid this issue, but the few that have addressed status have limited the use of otherwise inadmissible foundational evidence.  

(3)
Rice says there is no logic behind limiting-if the jury is expected to evaluate the opinion adequately, they must know what the expert relied upon in developing an opinion.

e)
The basis or methodology, not the opinion.  Judge cannot say whether the opinion is reasonable, just whether the procedure used in getting to that opinion is what the judge screens.

f)
A standard of practice not of trial preparation.  If physician makes life & death decisions in reliance on such facts, this serves as a validation, which is satisfactorily provided only if there would be professional reliance upon the data “outside of preparation for testifying.”



g)
The evidence must also be relevant to the litigation (to avoid prejudice).  

(1)
Cunningham v. Rendezvous (4th Cir. 1983).  The facts looking at for opinion must be relevant to the case.

6.
The Confrontation Issue in Criminal Cases.  It does not violate right of confrontation if expert relies on inadmissible information and data.  Enough if able to confront the expert.

7.
Rule 705.  Disclosure of Facts or Data Underlying Expert Opinion.


The expert may testify in terms of opinion or inference and give reasons therefore without first testifying to 
the underlying facts or data, unless the court requires otherwise.  The expert may in any event be required 
to disclose the underlying fact or data on cross-examination.

Rice: Why would you ever let an expert testify before establishing the basis for their opinion?  Can’t 
justify this rule.  Basis should always be there.  In practice:  If the expert doesn’t give a basis for his 
opinion, 
you could challenge that opinion in closing argument.  Shouldn’t happen if there is adequate pre-
trial discovery, which you don’t have in criminal cases.
Changes from the CL: Rule 705.  

a)
Don’t have to admit basis unless otherwise required by the court.  Experts can testify directly as to their opinions/conclusions without giving the complete bases of them.

b)
The unassumed burden: a calculated risk for the proponent under 705.

(1)
Shifts burden of eliciting basis to the CE’r.  Can overemphasize stuff you do not want the jury to rely on.

c)
Accentuated the need for Pretrial Discovery.

(1)
Because 705 permits experts to express opinions without disclosing the basis for the opinions (CL required this before the expert expressed an opinion), it allows the party calling the expert to shift to the CE’r the burden of eliciting the underlying facts or data.

d)
Eliminating the need for Hypotheticals.  Doesn’t mean lawyers will stop using them b/c it allows you to give a mini argument every time you ask a hypo.  

Courts have been requiring facts to be in evidence for hypos (logical for relevance) despite the fact that R703 says it they don’t have to be.  Rice: Doesn’t assist the jury if it’s a different case than the one you’re presenting.  
(1)
Iconco v. Jenson Construction Co. (8th Cir. 1980).  Form of hypothetical question must be left largely to the court’s discretion.  Hypo need not include all facts shown by the evidence or pertinent to the ultimate issue, but it should be in such a form as not to mislead or confuse the jury.  Should include only such facts as are supported by the evidence & only basic facts need be assumed.  But a question that omits any material fact essential to the formation of a rational opinion is incompetent.  Rule 705 eliminates the mandatory preliminary statement of all facts underlying an expert’s opinion.  In this case, the jury was warranted in finding that the factual assumptions required by the hypo had been proved by a preponderance of the evidence.

(2)
Implicates 611-the judge’s rule in mode and order of interrogation.

(3)
Rice: expert role is radically changed when basing conclusions on facts that the jury will never hear.  Expert becomes finder of fact (which is not his proper role).  Expert becoming the super 13th juror.  No consistency.

8.
Impeaching the Expert Witness.

a)
More bases on which to impeach them.  CE can test expert’s inconsistency relative to theories, principles, or techniques to which he has testified from one case to another, regardless of the factual basis of each claim.

b)
Can challenge expert’s perception & that of his sources.

c)
Rule 803(18).  Can also impeach through learned treatises.  Expert did not have to rely on them (like they did in CL).  Comes in for truth.  Content into the record; not an exhibit.

9.
The Unanswered Expert.

a)
When expert testimony of one party is not countered by the other party, finder of facts does not have to accept the testimony as conclusive, it still goes to the jury.  Not a legal problem.

10.
The Battle of the Experts.

RULE 706.  Court Appointed Experts.

(a) Appointment.  The court may on its own motion or on the motion of any party enter an order to show cause why expert witnesses should not be appointed, and may request the parties to submit nominations.  An expert witness shall not be appointed by the court unless the witness consents to the act.  A witness so appointed shall be informed of his duties by the court in writing, a copy of which shall be filed with the clerk, or at a conference in which the parties shall have opportunity to participate.  A witness so appointed shall advise the parties of his findings, if any; the witness’ deposition may be taken by any party; and the witness may be called to testify by the court or any party.  The witness shall be subject to cross examination by each party, including a party calling the witness.

(b) Compensation.  Expert witnesses so appointed are entitled to reasonable compensation in whatever sum the court may allow.  The compensation thus fixed is payable from funds which may be provided by law in criminal cases and civil actions and proceedings involving just compensation under the Fifth Amendment.  In other civil actions and proceedings the compensation shall be paid by the parties in such proportion and at such time as the court directs, and thereafter charged in like manner as other costs.

(c) Disclosure of appointment.  In the exercise of its discretion, the court may authorize disclosure to the jury of the fact that the court appointed the expert witness.

(d) Parties’ experts of own selection.  Nothing in this rule limits the parties in calling expert witnesses of their own selection.

11.
Note-Taking by Jurors.  

a)
Trial judge’s discretionary decision.  Reversed only on showing of abuse of discretion.

b)
Judges will usually give cautionary instructions relative to the problem of being distracted away from the trial, and will remind jurors that the collective recollections of all jurors should control their deliberations, not necessarily what is recorded in any single juror’s notes. 

E.
Relationship to Other Rules.

1.
RULE 104(a).  Preliminary Questions.  
Decisions re: experts are screened on appeal by abuse of discretion standard.

2.
RULE 201.  Judicial Notice of Adjudicative Facts.  Courts are empowered to take judicial notice of facts that are not subject to reasonable dispute.  Accordingly, it may be appropriate for the court to take judicial notice that certain kinds of information are of the type on which experts in a particular field reasonably rely.

3.
RULE 403.  Exclusion of Relevant Evidence on Grounds of Prejudice, Confusion or Waste of Time.  In excluding expert’s testimony due to its prejudicial effect, judge will consider a variety of factors: the importance of the issue on which the testimony is offered; whether the testimony would be cumulative or repetitive of evidence already admitted; whether other less prejudicial evidence is available; whether such testimony might tend to confuse rather than assist the jury.  Rare if it meets standards of 702 & 703 (only if tangential - drug cases).
4.
RULE 602.  Lack of Personal Knowledge.  Lay witnesses need personal knowledge.  Expert witnesses do not.

5.
RULE 608.  Evidence of Character and Conduct of Witness.

a)
U.S. v. Barnard (9th Cir. 1974).  D charged with marijuana possession.  To impeach the W, D attempted to introduce testimony of psychiatrist & prior medical records containing psychological evaluations on Dillon’s competency as a W.  Competency is for the judge, not the jury.  Credibility is for the jury.  The effect of receiving expert testimony re: W reliability may cause juries to surrender their common sense in weighing testimony, & may produce a trial w/in the trial on what is a collateral but still important matter.  Court is unwilling to say that when such testimony is offered, the judge must admit it.  Trial judge has broad discretion & his action is to be sustained unless manifestly erroneous.  Testimony like this should be received only in unusual cases.  Majority of circuits agree that expert testimony re: credibility of a particular W is inadmissible.



** Courts don’t like experts to testify on credibility of Ws as in “I think she’s credible.” Child 


abuse cases are seen differently.  Explanations for problems w/ perception/behavior are allowed.
b)
U.S. v. Scoop (2d Cir. 1988).  Court prevented opinions based on assessments of other W’s credibility under the belief that credibility of W’s is exclusively a determination by the jury.  Witness A may not offer an opinion as to relevant facts based on A's assessment of the trustworthiness of B where B's credibility is an issue to be determined by the trier of fact.  Ruling otherwise would call upon triers of fact either to evaluate opinion testimony in ignorance of an important foundation for that opinion or to hear testimony that is otherwise inadmissible and highly prejudicial.  Rice says this case is unduly restrictive.

6.
RULE 615.  Exclusion of Witnesses.  The court under FRE 615 has the discretion to exempt certain W’s from sequestration.  615(3): court may allow any witness to remain in the courtroom “whose presence is shown by a party to be essential to the presentation of his cause.”

a)
Morvant v. Construction Aggregates Corp. (6th Cir. 1978).  P claims that trial court erred in excluding expert witness from the courtroom, even though the expert was exempt from sequestration under Rule 615(3).  Weinstein observed that the responsibility for demonstrating that a given witness is essential lies with the parties.  P never presented a Rule 615 argument to the trial court, but instead based his request on his desire that the expert witness hear the testimony of the other witnesses so that he could testify on the issue of causation.  Court sees little reason for sequestering an expert witness.  Language of 703 implies that experts will be present in court to hear the evidence.  However, that an expert witness may be assisted by being in the courtroom to hear the testimony on which he is expected to base his expert opinion does not furnish an automatic basis for exempting him from sequestration under 615.  Had the framers intended it, they would have added a fourth exception to 615.  The decision is within the discretion of the trial judge and should not normally be disturbed on appeal.

(1)
Court generally does not want witnesses in the courtroom watching the testimony of other witnesses because it gives them an unfair testimonial advantage.

b)
No compelling reason under the rule to keep the expert out, since can rely on the facts of the case.

7.
RULE 802.  Hearsay Rule.  It is unclear whether 703 creates an implicit exception to the hearsay rule that would allow the expert to testify to the hearsay basis of his opinion & allow the jury to accept this basis for its truth.  What reason does the rule allow you to bring out the basis?  
8.
RULE 803(6).  Records of Regularly Conducted Activity.  The business records hearsay exception (which prevents reports in the form of opinions) does not override 702’s requirements, but it does serve to satisfy the rule by presuming that the requirements have been satisfied.  The practical effect of interplay of 702 and 803(6) is that the burden is shifted from the proponent to establish expertise, to the opponent who must now challenge it.  Because 803(6) shifts to the opponent the burden of challenging the expertise of those rendering opinions in business records, and because 705 relieves the proponent of an expert witness from the burden of revealing that a business record and the opinion within it formed the basis of the expert’s testimony, pretrial discovery has become significantly more important under FRE. -- Presumption is these experts are qualified.  Opponent will have to raise question that they are qualified.
9.
RULE 803(8)(C).  Public Records and Reports: Findings Resulting from Investigations Authorized by Law.  Courts presume the expertise, and therefore, the trustworthiness of the findings contained in public records.

10.
RULE 803(13).  Learned Treatises.  Even though learned treatises were used for impeachment purposes only under CL, jurors accepted it for substantive truth, even though cautioned against it.  FRE recognized this and allowed the treatise in for truth if it is brought to the expert’s attention on direct or cross and established as authoritative through an expert witness’ testimony or judicial notice.

11.
RULE 1002.  Requirement of an Original.  If expert relies on documents, this is exception to best evidence rule.  

F.
Problems

1.
Could go other way.  What language may seem harmless to you may be a clear message to someone that has been around.  Under FRE it would probably come in – helpfulness (assist jury) standard.  Under CL, wouldn’t have met necessity standard.
2.
Probably not.  704(b) problem talking about mental state at the time - it would keep it out.  No relevance – no evidence in the record to draw a conclusion from – replacing the jury not assisting the jury.  Also – Hinckley amendment – cannot testify to state of mind at the time of the event.  Ultimate question is, can you have nothing in the record & still have expert testify?  Unanswered under 703 so far.
3.
No.  W already said he didn’t take any hallucinogenic drugs - not relevant.  

XXVIII.
Principles of Scientific Evidence.  A quagmire.

A.
The Common Law.

1.
Proponent must first establish:

1. Relevance of evidence: to the litigation in the sense that it is based upon or duplicates conditions that existed at the time that the cause of action arose.

2.
Reliability of evidence: derived from scientific principles depends on three factors: validity of the underlying principle; validity of the technique applying that principle; and the proper application of the technique on a particular occasion.

3.
Frye v. United States (D.C. Cir. 1923).  Novel scientific evidence:  D convicted of murder.  D offered an expert W to testify to the result of a systolic blood pressure deception test (lie detector) made upon D.  Court rejected.  Just when a scientific principle or discovery crosses the line between experimental and demonstrable stages is difficult to define.  In this case, court decides that lie detectors have not yet gained such standing among physiological and psychological authorities as would justify admitting expert testimony deduced from experiments thus far made.  The standard is one of general acceptance within the relevant science.

a)
Frye was universally recognized as influencing the whole development of scientific evidence rules under the CL.  Straightforward test, was limited to the use of novel sciences.  Most states still recognize Frye test.

b)
Problem:  "generally accepted in relevant science"  Accepted by whom?  What level meets this criteria?  Which science?  Preordained that a scientific method must be foolproof, even in an area that is highly subjective, such as psychology.  Standard was loaded against Ps.  Let courts be lazy - level of acceptance to be “generally accepted” was left to expert.  Produced inconsistent results.
c)
Advantages of Frye test:
(1)
Ensures that a minimal reserve of experts exist who can critically examine the validity of a scientific determination in a particular case.

(2)
Promotes a degree of uniformity of decision.

(3)
Avoids the interjection of a time-consuming and often misleading determination of the reliability of a scientific technique into the litigation.

(4)
Assures that scientific evidence introduced will be reliable and thus relevant.

(5)
Provides a preliminary screening to protect against the natural inclination of the jury to assign significant weight to scientific techniques presented under circumstances where the trier of fact is in a poor position to place an accurate evaluation upon reliability.

(6)
Imposes a threshold standard of reliability, in light of the fact that CE by opposing counsel is unlikely to bring inaccuracies to the attention of the jury.

d)
Judge has broad discretion at determining what the particular relevant science is.  How you judge the science dictates whether the evidence is admissible, and is often outcome-determinative.  Leaves out some areas where scientific methods are changing rapidly.

(1)
Resulting problem is that often new scientific principles were being kept out of evidence.

e)
Issue never addressed: why is scientific evidence screened by such a high standard?  (Generally accepted is akin to 98% accuracy).  But the standard in litigation is preponderance of the evidence.  Skewed system in favor of Ds.  If our concern is protecting our industrial/economic base, then we should admit it.  Toxic tort Ps now need bulletproof test to win.

B.
The Federal Rules.

1.
FRE do not specifically address the standard for the admissibility of scientific evidence (novel or otherwise).  For 20 years, courts said that Frye was in FRE.  Finally, SC came up w/Daubert:
a)
Daubert v. Merrell Dow Pharmaceuticals (1993).  Standard will no longer be “general acceptance” as in Frye. Children born w/ birth defects allegedly caused by drug.  No clear causal link, according to scientific standards.  P experts reanalyzed data published by other previous experts.  Since reanalysis occurred in the context of this litigation, and the results of these experts had not been subject to peer review, the Court took a dubious stance.  General acceptance is just a factor ( Rice: BS.  All of the factors really are a part of relevant science (who determines the tests to be used, what is an acceptable rate of error, etc.).  Note: Ct didn’t say it was limited to novel scientific evidence.



2 Prong Test:  Reliable (generally accepted) & Relevant:
(1)
“generally accepted” factors:  testing of the theory (methodology), peer review (whether published), error rate.   Same factors looked at under Frye - only now it’s left to the judge instead of the scientific community.
Rice:   It’s still Frye! How does the judge (who probably went into law because he failed chemistry) possibly know in an objective fashion the acceptable rate of error?  Judge must go to back to the scientific community to answer those factors, so courts applying Daubert are getting the same results as they would using Frye.  Judges cannot apply these tests, so will ultimately will have to pick one side.  Will probably not pick the minority view.  Frye gave this to experts who could base their conclusions on their advanced expertise.


Rice: If we were true to standard of proof req’d in ct (preponderance of evidence), then 



why are we using scientific standard (like 95%) to determine admissibility?  B/c we are protecting 


our industrial base.  Unduly high standard for general acceptance favors industry. We should have 


different standards for what depends on the evidence (causation or something else).  Judges are 


really doing this without talking about it.
3.
Daubert v. Merrell Dow Pharmaceuticals (9th Cir. 1995).  Shows how lower courts are now taking SC’s guidance.  Court makes general acceptance ruling when there is not a consensus among experts within the science.

4.  Kumho Tire v. Carmichael (1999).  Daubert applies to “technical” and “other specialized knowledge.”  
Rice:  Ridiculous.  
