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I. Intro (pp. 2-36) (Jan 12, 26)
Role of econ, sci (and values).  Conflicts (w econ and …?)
Inst’l diff: shift focus fm pvt sector (cts & judicially-made law) to public (Congr. stats & agency regs)

Litig for every stat: does stat apply?

II. Common Law (Roots) (pp. 37-83, Kivalina) (Feb 2)
Bkgd, but also coincides & coexists w stat’y actions
A. Nuisance
Kivalina: public nuisance (like polluting farm)
B. Chem Contamination Issues

1. Causation
2. Shape old thy to new issue (how chem affects body)
Heading 3 cont
C. Toxic Torts/Torts
Heading 2 cont
1. Toxic Assault

D. (Superfund)
III. Intro to Admin through Enviro Cases (pp. 84-147, Massachusetts v. EPA (Kivalina?) handout; 
APA, pp. 1462-1500)  (Feb 9)
Two sources of law: APA & Const.

Inst’l relnships among 


Congr: auth under Const, fed j/d to regulate

Agencies: Technical & implementation decisions
Judiciary: 

· Congr acted Const’lly?
· Reviews agency actions for how interp & implement law 

· Did agency interp stat lawfully?
· Did it apply correctly, or arbitrarily?

· Chevron deference?
A. APA gives ctrl over bureaucracy by telling agencies what they can/not do
5 USC § 552 = FOIA, which
1.  ensures that gov’t gives ALL info 
2.  allows citizens to get ct order to force agency to comply
but has TWO EXCEPTIONS:

a. nat’l security
b. interim decisionmaking process – freq. abused
Each administration issues transparency stds (Reagan, 43: will defend w/holding; 
41, Clinton, Obama: won’t punish discl.)
Discharge Monitoring Reports accessible through FOIA:


Co. self-reports violations.  Lying to gov’t means serious trouble.  MSJ (slam dunk).
B. Const.
-- see V.
IV. Intro to Admin Process (Handout?)  (Feb 9, 16, also Snape Feb 23)
APA = short, complicated stat w lots of (cases).  A waiver of sovereign immunity.  Excerpts pp. 96-97.
Agencies have broad discretion (narrow exceptions, § 701)

§§ 702, 704 allow suing gov’t (enforcement)

§ 702 = judicial review; stat’y grant of standing AND? cause of action (rare in the world; civil code countries have much less oversight of executive)
§ 704 = ripeness & exhaustion of remedies

§ 706 = std review 
ct’s role & how to decide whether agency correct or not
burden = subst’l evid (higher, like reviewing trial ct decision.  Congr pvd’d greater rights?)
1) Compel agency action when unlawfully w/held or unreas delayed
2) A-F: A = arb & capric; (others = contrary, exceed stat’y auth)

Provides stds, rqrmts, judicial review if not met (right to challenge)
§ 553(e) = right to petition
Who tries to ctrl agencies:

1) Public, cos. – through FOIA & judicial review

2) Congr – through $, scope of delegated stat’y auth (Const.), oversight hr’gs, and -- rarely used – 60-day review for major rules
3) Pres/WH

a. Broad pol’y

b. Plum Book – heads of agencies, etc.  (See end of Feb 9 for details)
4) Judiciary
Process:

* For formal rulemaking/adjudication, underlying stat rqrs decision on record after hr’g.  Quasi-judicial & relatively rare for enviro adjudication.

A. Rulemaking: broader pol’y, e.g. stds for/what is rqrd to get permit
See Chevron, below.
Must publish in Fed Reg before enacting rule unless exception (e.g. special notice)

(public int & reg’d entity attys read Fed Reg TOC every day)
1. Formal* - §§ 553(c), 556, 557
2. Informal - § 553(b) & (c)
(Notice & Comment)
B. Adjudication: particularized, narrower decisions, e.g. decision not/to permit
1. Formal* - § 554
2. Informal – Even tho’ not in APA / no rqrmts, still subject to jud. review (§ 706).  3-pt inquiry
Std review = arb & capricious
(confused: review had 2 Qs: interp, and implement.  This is 3-pt.  How to reconcile?)
a. Agency action w/in scope of stat/Const auth? (Overton: Yes)

b. § 706(2)(A) - Clear error / based on relevant factors (not, e.g. political influence)

Clear error = narrow, defer, not subst judgment
c. Proc’l viol? (Overton: No viol.)
Was agency arb AND/OR? capricious in implementing?
Overton Park, p. 102: even when agency is w/in its auth to decide, must justify by giving reasons why (explain, findings) so that others can evaluate whether decision was arb & capricious.  Shaped proc’l & stat’y review.

Deferential but searching/probing.
De novo only when agency rqrd to do formal fact finding but did not do so adequately (see 102)

DOT failed to examine or rule out feas. alternatives when it planned hwy pjct through Park.
Must mitigate.

Two acts at issue:

i. Hwy Act = substv std
ii. APA § 706 = std review
Gov’t argued that can’t probe mental processes & assures “we’ve looked at that; trust me.”  If that were true, no role for ct. 
Which pt of § 706 applies?

· Not E: no formal process bcs auth’g stat didn’t rqr
· Not F: neither of 2 situations occurred here (details p. 102)
Sec’y, as unelected bureaucrat, must explain (ct interps rqrmt).  Problem is that he pvd’d no reasons.  Ct must review to see whether relied on relevant considerations.  Std is no feas & prudent alternative or way to mitigate. RoD = sunshine.  Lots of litig is forcing agencies to explain.  Beyond proc’l: must give reasons.
Admin (not enviro) law arg: leave us alone.

“explain” is weak compared to APA’s arbitrary & capricious (which doesn’t apply to informal adjudication?)
Chevron: Rulemaking -- defn of “major stationary source”
(CAA has diff stds for (1) attainment – NAAQS and (2) nonattainment (urban) areas)  (Nonattainment bcs doesn’t ptct human health?)
(Attainment: prevent serious deterioration; Non-attainment: new source performance review.)
· Diff stds for existing & new/planned facilities (§ 706 1 & 2A, 2B = discretion)

· Indus wants to retrofit – might be “source” – don’t apply stricter new source stds if we cut elsewhere

· Indus wants whole facility (bubble); NRDC wants components (stricter new source stds)
· Or dual

· Under threshold (overall increase but below old std)

· Congr wasn’t clear, so left to EPA’s discretion.  Diff fm Overton adjudication – now § 706 2C.  Indus & NRDC say no discretion.
Q: is agency following the law?
1) Did stat define?

Yes, but unclear/gap (“any bldg, structure, facility, installation”)



Congr intended flexibility, so w/in agency discretion (no clarity btw 2 interps)



Leg Hist:

a) Congr not clear to degree needed

b) Broad auth, so discretion


Because we don’t know what Congress intended, or if intended anything in particular → agency discretion.  Where (1) gap, (2) Congr intended discretion, or (3) stat unclear (e.g. failed to anticipate situation – as in Cotton Dust?, CERCLA, which doesn’t say jt & several)) & agency has reas defn, defer to agency interp.  (Chevron deference)
Did agency interp stat correctly?

Is stat clear?  Is interp accurate?
Narrowed over time.  Sometimes distinguish btw Congr silence & Congr affirmative intent for agency discretion.
BUT agencies allowed to broadly interpret – even the law.  Enviro law has broad mandates & agency knows the field (has technical expertise).
Argument for ct to intervene: p. 106 Bazelon/Leventhal
broad takeaway: 
Congr gets high deference – need clear viol of stat





but agencies must be transparent & can be challenged (Overton)
Snape (Feb 23)

· Don’t press agency to accept regn bcs wd have to show that rejecting it was arb/capr/abuse discr or otherwise not in accordance w law.  High std (kooky, completely irrational – v. deferential to agency).  E.g. unanimous FWS science on record for listing but agency did not list.  Not even if scientists 2-1 – still reas agency action.
· Game tilted toward agencies.  Deference to agencies = high bar.  If tried to comply, OK.  Defeat only if completely ignored stat’y command or kooky decision.

· Even when prevail against agency, remanded back to them (and they just add words).
· NB: Pres/VP NOT fed agencies

· 3 yrs ago FOIA’d DOI re global warming & Endangered Species

· Most interesting std = not accord w law (→ stat’y constr)
Law specifies designate CH w/in 1 yr (max 18 mos.) after species listed, but frequently law not that clear.
16 USC § 1533(a)(1): ESA says list based on following factors (range, overutilization, disease?/predation, inadequacy of pxn?) – agency judgment call/discretion in weighing factors.  To overcome std, wd need to show that all factors in Admin Record weigh in favor of listing.  

Admin Record = evid when suing fed gov’t: docs/emails/video that agency compiled for ROD -- no witnesses/discovery.  Agency gives Pl CD of record (AR?)
· Not ready to challenge DoE bcs nothing in law rqrs them to act; only auths them to.  Stats (1970s) auth a lot; usu. wiggle room re what agencies must do.
V. The Constitution & Federalism (pp. 148-226; Climate Change preemption handout??)  (Mar 16) 
A. Why fed area?

Does Congr have auth?  If unsaid, reserved to states?

Auth fm Const justifying fed regn (enviro not enumerated pwr):

a. COMMERCE

b. Treaties (no lim re subj matter – biodiv doesn’t nec. affect commerce)
Miss. v. Holland – migratory birds: made treaty so that fed cd regulate bird hunting (before expansion of Commerce Clause)
c. Spending: gets states to do things (give local gov’t $ to build landfill)

d. Prop’y (incl. fed land → no Const’l issue)

2 areas that still have Const’l challenges:

1) ESA (a: sci listing, b: strict regn – species w narrow range can stop dvlpmt.  If w/in state, what is fed hook?  (sci value, tourism, or regulate commerce)
2) Wetlands under CWA (details, see orange flag)
2. Cooperative Federalism – reg’d by states (e.g. land use) OR feds
a. States have a role: expect states to implement (State Implementation Plans)

Fed stats retain states’ role in implementing/applying, and reg’g indus.  Pvds floor under state stats (CAA, CWA).  Assumes implementation comes fm state laws (SIPs).  Sometimes fed approves.  Sometimes fed pgm until state takes over, after that fed role = oversight.
Pblm for cos: they get just one permit, not both.
i. Preemption limits states’ ability to regulate

A) Express: fed stat says “no state shall regulate X”

B) Implicit

1) Conflict/Impossibility – rare; ct gen won’t find direct conflict

Regulated pty shouldn’t be in posn where complying w state law → viol fed law (or vice versa)

2) Field

Fed occupied field w broad, comprehensive scheme → no room for state regn (co.’s arg in Wyeth)

(Clim change emissions trading sys. – do states’, or other state steps, survive?)
No clear bright line rule for state/fed roles but assume clarify re div of labor
Is there enough of a connection to interstate commerce for fed j/d?  So far cts have upheld even when local ES w low econ value

Constitutionality of stats unclear

ii. (CWA/wetlands; Const’l bar to state/regional emission tradings)

b. Dormant Commerce Clause: fed gov’t’s right to regulate interstate commerce implies that even when fed hasn’t regulated, states cannot regulate in a way that negatively affects interstate commerce, esp. WRT unduly burdening/interfering/restricting flow fm out-of-state (discriminating)

2 identical cases but opposing holdings (Mar 16):

Carbone: viol DCC

United Haulers: OK
Pressures/limits states

WASTE is a good.

Why fed lvl?
· Uniform std = lower cost to comply (econ reason).  Indus likes preemption.
· If state has lower std, what is fed interest?

· Interstate polln
· Race to the bottom (prisoner’s dilemma)

Why not let 1 state get superpolluted?  More expensive to remediate than prevent
Enviro justice: ptcg minority rights  (disproportionate burden on politically unpowerful)
· Keep pristine (CAA – Gr. Canyon) or ptct human health

Why state?

· Can tailor to local conditions

· Can experiment/innovate

· Unwarranted disproportionate impacts (55 mph) depending on nature of Indus/wkforce
· Flexibility → lwr econ impact

· More responsive politically

· Principle of subsidiarity (also in Int’l Enviro Law – EU treaties/federalism):
For democracy, place auth at lowest political level, as counterweight against bureaucratic pull to Brussels
(in 1970s enviros figured they’d lose state-by-state, then during 43 shifted toward states)

Alaska Dep’t of Enviro Conservation v. EPA, p. 159 – dual role


Fed-state relnshp complicated.  How much can fed tell states about CAA?

Alaska applied “Best Avail Ctrl Tech” to mine; EPA rejected defn
EPA interp’d stat in reas way.  AK changed its mind to favor mine, but didn’t explain adequately.  No evid fm ADEC re disproportionate costs.

EPA role: _________ & oversight/supervision

First-mover thy: 1st co. to act gets advantage (learning/patent) → state can have new indus. (e.g. renewables in CA)


Rancho Viejo v. Norton, 173
OBSTACLES
B. Standing – Congr cannot alter.  A huge hurdle (only for int’l cases, or all enviro?)
Even if stat pvds for citizen suits (cause of action), Pl still must demonstrate specific injury for Const’l standing bcs Art III rqrs fed cases involve real issues (“case or controversy”) for pty in case.  Want to ensure zealous advocacy, not clog cts, restrain role of cts fm encroaching on legis/exec by giving advisory opins.
This reduces enviro gps’ ability to bring cases.  Trees don’t have standing in the US; hard to show lost opp’y to fish/swim.  Temporal pblm (will hurt future people).  Easier for co. to show injury (pay $ = injury/impact; imminent & easy to describe).
Most stats, except maybe ESA & NEPA, don’t exceed US boundaries.

1. Imminent, particularized injury or threatened inj.
a. Lujan: int’l, USAID funding for pjct: members did not have sufficient stake just by going to overseas area and planning future trips
After Lujan, hook = return airfare (must be fwd-looking interest).
b. Mass. v. EPA: threat of injury to citizens (loss of coastal prop’y due to erosion) is sufficiently choate injury (book only deals w standing)
Q: Under Chevron, does CO2  qualify as CAA pollutant?

Despite deference, agency is wrong about extent of its stat’y auth.  Clarity → agency has discretion to regulate (not barred fm regulating CO2).
S. Ct asked for brief on standing.  
2. Nontrivial injury
3. Redressable by ct
a. Mass. v. EPA: regulating wd help (step on continuum).  If Mass. lost, risk increases.
VI. NEPA & the Power of Information (pp. 228-96; NEPA, pp. 704-22) (Mar 24)
FOIA (Why separate fm APA?)
NEPA = 1st enviro stat, created EPA & CEQ.  Sets broad pol’y, but that had no real impact.
Bcs procedural, not substv, cts gen expand NEPA.  Only procedural but similar to ESA § 7 consultation process: agency (not pvt) action with significant impact → must do EIS.  Each agency has NEPA, ESA compliance ofcrs.  Once go through process, no substv rqrmt to choose least destructive alternative; can choose to destroy enviro unless viol another, substv, law.  Just need to know what we’ll lose. 
For Const’l standing under NEPA, proc’l harm is enough.

NEPA applies to cultural impact/urban setting/indiv. choice – Stryker HUD case, p. 235  Even if there’s a better enviro alternative, agency’s decision that 2 yr delay outweighs is OK. 
Calvert Cliffs (also proc’l: § 102 EIS not discretionary) reiterated Stryker: Cts will police to make sure follow process.
A. NEPA Process, details p. 231/printout.  Public info re impacts can lead to opp’n.
1. Proposed action/idea
2. Screening: does NEPA apply?  § 4332(c), p. 229.  EIS rqrd for any major fed action that significantly affects enviro or for proposed legis (legis EPA).
Two areas for litigation:
a. major fed action = spending $ or (reg’y) decision, for pjct that is not purely pvt
litig re defining extent of the action: 
S. Carolina uranium case, p. 254: Is this “major”?  Is action just lim’d # of spent fuel rods, or all post-Soviet uranium?   Already have rods in SC so no EIS: not separate action.  Not related, not irretrievable cmtmt: separate; not similar, connected, or cumulative.  Dissent: improper segmentation.
Recurring issue: how to define proposal?  Separate?  Segmentation such that below threshold of significant impact?
Kleppe p. 239 (timing): planning coal mining nationwide on pub lands, esp. Midwest/Great Plains.  Q: EIS for region, or nat’l one adequate?  When did idea crystallize such that EIS rqrd?  Enviros want earlier EIS to inform before decision; agency wants to delay.  If after decision, done deal bcs of psychol. momentum. Huge conceptual fight; happens all the time.  EIS unnecessary until actual, specific, concrete proposed major fed action.  Nebulous prior step insufficient.  Nat’l plan; regional just org scheme.

Metcalf (Makah), 242: a K = specific action (written cmtmt).  Applic. for fed permit also major fed action, but can reach back earlier to K.  Binding agmt means gov’t made up its mind (too late?)
b. significantly affects enviro: Agency evals pjct (EA) & decides
litig: signif?
i. FONSI (finding of no signif. impact) [this is a final agency action; enviro gp can sue] OR
ii. Full EIS if yes
3. EIS: After EIS/FONSI determination, scoping: What impacts to study?

litig: cumulative, assoc’d (Me. port case)

public comment?

4. EIS: ID range of alternatives to study, incl no action, & study their impacts.
Defn “alternatives” manipulable, depends on pjct goals, which are defined by the people who want the pjct, in init pjct stage (Toledo airport: Midwest airport, or Toledo jobs?  CAB v. Busey, p. 277 – Mar 30)
public comment & agency responds? 
3 components (Mar 30): impacts, mitigation, alternatives
Purposes of EIS:


a. Eval specific agency proposed action, get science of impacts & compare to impacts of alternatives

b. Agency self-awareness (greening the culture) – have enviro unit in agency but also informal: educating on lunch break

c. Allocate part of burden to each agency, beyond EPA
d. Public awareness & participation.  Transparency & political influence.  Separate & diff fm technical impact assessment.  Strategy: segment to make impacts look smaller, squeeze out public
e. Fed/state/local agency awareness.
Methow Valley, 238 n.1


A few countries, e.g. Dutch & Danes, have substv (thumb on scale for green)
VII. ESA (Mar 30, 2d part & Apr 6) (pp. 297-354; ESA, pp. 186-220.  NOTE: NWF v. Babbit is difficult to follow, don’t waste time poring over it) (Mar 30, 2d part & Apr 6)
History of ptctg nature, wildlife.  Why? Utilitarian (hunt/photograph/biomimcry), moral/ethical: right to exist; uncertain of value, ecosystem servs. & integrity; esthetic.
Unlike NEPA, ESA has substv std.

Commercial data: e.g., how much species/habitat destroyed/traded/sold?

Auth to regulate = Commerce Cl.: Sweethome – scientific value, tourism, regulating not the species but the commerce (the pjct), e.g. bldg rd (another case)
listing = § 4 (16 USC § 1533)
ESA § 7 (NEPA? APA?) only applies to final fed agency actions.
Leverage for pvt action = § 9 (16 USC § 1538): gen prohibition against taking (harass, capture, collect, shoot, attempt).  Species must be listed (incl. threatened).  Strict liab; crim & civ penalties.
2 ways to enforce:
1) Rare: fed agency action

2) Citizen suit – ESA § 11 (plus APA sovr. immunity) 16 USC 1540(g) = pvt AG.  Any person can enjoin any person incl. US/gov’t entity (e.g. state) for viol.  Indep action to enforce.
Causation: for take, need dead body/habitat degradation – hard science (9th Cir. loss)


Buchanan: need ct order (not catalyst?)
A. scientific listing of threatened/endangered species

B. once listed, rqrmts
1. agencies auth’d to designate Crit Hab (none designated for some species)
2. agencies auth’d to regulate (e.g. pvt hunting on own land)
3. recovery plan (rqrd? some species don’t have)
4. if fed agency  is taking action that may affect listed species, agency must consult w biologists/agency (FWS/NMFS) on proposals for pjcts (fund/auth/carry out).
a. Biol Assessment is prelim pt of consultation process, like EA

b. Biol agency issues BiOp = concl. re jeopardy of pjct
c. Under § 7 agency consultation pvsn, substv rqrmt that action is not likely to jeopardize continued existence OR adversely modify crit hab 

d. If wd jeopardize/harm CH, must mitigate or stop action.  No cost-benefit balance (Tellico Dam/Snail Darter).  Now, release valve = God cmte (so far never used)
5. No incidental take -- § 9 (agency consults again, but pvt pty …?)
Destroying (crit?) habitat probably is take.  Habitat Conservation Plan is compromise out of strict law.
VIII. Toxics: Risk Assessment & Management (Chemicals) (Apr 6-13) (pp. 392-422) (Apr 6-13)
No human right to 100% safe enviro.  Different approaches: forbid, regulate, restrict to certain purposes, label.
After risk assessment, 

co. says “That will cost $ X.”

Agency decides whether to regulate.

Ethyl, 392

Benzene, 408
Assumptions re curves
A. Risk Assessment
Risk Assessment is a scientific process examining epidemiological impacts & exposure pathways to create a risk profile & determine how to protect the population
1. Hazard ID

2. Exposure (pathway) assessment

EPA makes assumptions that depend on culture.
3. Dose response assessment (potency)

Links exposure to harm
Hazard characterization
Heading 3 cont

a. Heading 4

IX. Management of Solid & Hazardous Waste (Apr 13, 2d part & Apr 20) (pp. 452-515; Solid Waste Disposal Act – RCRA Amendments??, pp. 858-1190 (NOT COVERED: TSCA, FIFRA))  (Apr 13, 2d part & Apr 20)
RCRA applies to current, operating owners and operators and tracks waste fm cradle to grave (generation to ultimate end pt.
RCRA’s goal is to isolate waste from the enviro and has serious regs to do so.

EPA has auth to make sure same (contiguous) permitted facility/site clean, incl. any other units (esp. past messes), even if they are not hazardous.  (what does “clean” mean if already not hazardous?)
Permit = big club for EPA
A. 4 categories:
1. Generators (just need to track)
2. Treatment – needs permit
3. disposal– needs permit
4. storage– needs permit
B. What is a Haz Waste?

Is it a waste, or recycled/reused?  Must be
1. “solid” AND
2. “haz” -- EITHER
a. Listed OR

b. Criteria (4)
i. ignitable

ii. reactive
iii. toxic
iv. corrosive
· Mixture Rule: can’t dilute
· Derived From Rule: still haz waste even if separate out benign subst (water) fm waste (to test)
Can get waiver (for either one?)

C. Land Ban
Today cos. can dispose if meet treatment rqrmts (treat before landfill to minimize burden on landfills).  But when enacted, no pretreatment stds existed.  To prevent delay in getting stds, 

Hammer: stages in thirds.  If stds not done in time, ban on disposal.  This created incentive for EPA to make stds.  In the meantime, cos. Innovated to change their process in case EPA didn’t make the stds in time (but EPA did).
D. Foundry problem: Apr 20, p. 459
X. Superfund: CERCLA (Apr 20, 24, 27) (pp. 517-84, CERCLA: pp. 1191-1313) 
Gives EPA auth to clean up old, abandoned sites w mixed chemical soups:
A. EPA can clean up itself
B. Superfund (pot of $ fm indus. to reimburse fed gov’t?)
C. Force Potentially Responsible Parties to clean up
D. Liability § 107 
· Joint & several

· Retroactive

1. Who pays?

a. Current owner
b. Past owner at time of disposal
c. transporter
d. arrangers (ignore recent S. Ct. decision)
2. Defenses
a. Apportion w other ptys
b. Act of God
c.  Innocent landowner – rqrs
i. Due diligence

ii. ______________

d. Past owner, no disposal/release at time
Piercing corp. veil: difficult to do.  If parent co. called shots, still liable.
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