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· Probable Cause

· Defined: the reasonable belief that a crime has been committed and that the person is linked to the crime with the same degree of certainty

· Probable cause refers to the standard by which a police officer may make an arrest, conduct a personal or property search, or obtain a warrant

· Probable cause is based on the Fourth amendment: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no (w)arrants shall issue, but upon probable cause, supported by (o)ath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”
· Probable cause deals with probabilities such that there must be a fair probability that evidence will be found on the premises or person for probable cause to exist

· Test for probable cause: The task of the issuing magistrate is simply to make a practical , common-sense decision whether, given all the circumstances set forth in the affidavit before him, including the veracity and basis of knowledge of persons supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place. (Illinois v. Gates)
· Cases ---------------

· U.S. v. Draper:

· Facts: A special employee of the bureau of narcotics informed the police that a man will be getting off of a train, on either of two days, and he will possess heroin.  The snitch gives the police the address of the man, the clothes he will be wearing, the pace of his walk, and the destination he will be arriving from.  The police stake out the station, find the man and arrest him.

· Rule: Probable cause when it relates to an informer requires past reliability of the informer, specific and intimate facts, and corroboration of the facts. (Overruled by Illinois v. Gates in favor of a totality test)

· Aguilar v. Texas:

· Facts: The police went to the magistrate and asked for a search warrant based on information from an anonymous informant.  The search warrant was issued for a narcotics search.

· Analysis: Although the court gives deference to magistrates, the court said that this case had insufficient probable cause because the magistrate was not presented with the underlying circumstances from which the informant made his conclusions, even though the officer’s affidavit said that the informant was credible or reliable.  They never said why he was reliable.

· Cunha v. Superior Court

· Facts: Two officers were sitting at a hot dog stand, in an area that was known for drug trafficking, and they noticed two people who were walking, talking, and looking around as if they were concerned that someone would see them.  Both men reached into their pockets and the officers saw money pass from one person to the other, but they did not see any other object pass.  Both officers had made drug arrests in the area before.  The officers arrested both men.

· Analysis: The court determined that the arresting officers did not have probable cause to make the arrest.  The court discusses the reasonable man standard, and that a number of possible everyday/common transactions could have occurred.

· Illinois v. Gates

· Facts: The police received an anonymous letter that Lance and Sue Gates were involved in an interstate drug trafficking ring.  The police decided to follow up on the lead, and they found evidence suggesting that the lead was true.  They obtained a warrant to search the car and house.  A search of defendant’s house and car revealed a significant amount of marijuana.

· Analysis: Although the Illinois courts found that the affidavit did not include enough facts based on the Spinelli two prong test (basis of knowledge and reliability), the Supreme Court overruled the Illinois Court establishing a totality test. While the reliability and basis of knowledge of an anonymous tipster cannot be measured, when corroborated by the actions of the Gates, it satisfies the requirement to establish probable cause.
· Test for probable cause: The task of the issuing magistrate is simply to make a practical , common-sense decision whether, given all the circumstances set forth in the affidavit before him, including the veracity and basis of knowledge of persons supplying hearsay information, there is a fair probability that contraband or evidence of a crime will be found in a particular place.
· People v. Graham

· Facts: Experienced police officers stationed themselves in a drug prone area and watched as defendant, in five separate transactions, exchanged money for a small object he removed from a brown paper bag and thereafter placed the bag on the ground next to a fence about ten feet away.  Police walked up, searched the bag, then arrested the defendant.

· Analysis: The court found that probable cause was present because a reasonable person would have concluded that defendant was involved in a drug sale.

· The Exclusionary Rule

· Introductory Note 

· Purpose:

· Prevents the government from introducing, at trial, evidence secured in violation of your Fourth Amendment rights; bars evidence secured as a result of unreasonable searches and seizures. 

· The Fourth Amendment safeguards people against unreasonable searches and seizures

· Early case history

· Weeks v. U.S. found that the exclusionary rule applied only to federal cases, not to state cases.

· Wolf v. Colorado found that the Fourth Amendment applied to the states, but that the exclusionary rule did not.

· Mapp v. Ohio found that the exclusionary rule is the remedy for a violation of the Fourth Amendment, and that it applied to the states

· Exception to the exclusionary rule (U.S. v. Leon)

· Evidence seized from a warrant that lacks probable cause is admissible when the officer acts in good faith.

· Good Faith: Good faith inquiry is confined to the objectively ascertainable question whether a reasonably well trained officer would have known that the search was illegal despite the magistrates authorization.  In making this determination, all of the circumstances – including whether the warrant application had previously been rejected by a different magistrate – may be considered.

· Exceptions to the good faith rule:

· Police officer makes a false statement on the affidavit

· Police officer searches outside of the warrant’s limits

· The magistrates decision was not the correct decision as a result of a mistake

· Magistrate operates as a rubber stamp

· The warrant is deficient on its face

· Cases ---------------

· Mapp v. Ohio

· Facts: The police suspected that a crime was occurring in a specific house.  They knocked on the door and asked to search the house.  Miss Mapp answered the door and informed the police that they could not enter because they had no search warrant.  The police left and came back with more officers.  They came back, knocked down the door and searched the premises.  They found pornography, and later convicted Miss Mapp based on this evidence.

· Analysis: The Court applies the exclusionary rule for several reasons.  First, the Court looks at California and notes that the exclusionary rule should apply because the State of California tried other remedies for Fourth Amendment violations, and these remedies did not work.  Secondly, the Court looks at the Fifth Amendment and notes that like the Fourth Amendment, the unconstitutionally obtained evidence should be suppressed like unconstitutionally obtained Fifth Amendment confessions.  Thirdly, the exclusionary rule is meant to deter inappropriate behavior by police officers.

· People v. McMurty

· Facts: The police officer arrested the defendant on a charge of possession of marijuana.  The police officer claimed that the defendant accidentally dropped the marijuana bag, walked away, and claimed it was not his.  

· Analysis: The Court reasoned that the officer’s claim of “dropped drugs” was common among cases.  Although he makes this conclusion, the motion to suppress could not be approved because unless there was evidence to show that the police officer was lying then the burden still rested with the defendant.

· United States v. Leon

· Facts: In 1981, police in Burbank, California received a tip identifying Patsy Stewart and Armando Sanchez as drug dealers. Police began surveillance of their homes and followed leads based on the cars that frequented the residences. The police identified Ricardo Del Castillo and Alberto Leon as also being involved in the operation. Based on this surveillance and information from a second informant, a detective wrote an affidavit and a judge issued a search warrant.
· Analysis: The Court arrives at its ultimate conclusion that evidence seized from a warrant that lacks probable cause is admissible when the officer acts in good faith since there would be no deterrence for magistrates.  It was a three pronged test to determine that magistrates wouldn’t be deterred:

· Exclusionary rule only applies to the police

· Magistrates are neutral and they don’t care about the outcome

· The deterrence of the magistrates wont work

· U.S. v. Savoca (1)

· Facts: Defendants were arrested for allegedly robbing a bank.  Police investigation confirmed that defendants were using a hotel room under an alias belonging to one of the suspects.  Defendants were arrested under the auspice of an arrest warrant.  Police applied for a search warrant, filling out an affidavit noting the crime and where the men were found.  The warrant was issued.

· Analysis: The court found that the affidavit lacked sufficient details to suggest that evidence of the crimes was located in the hotel room.  The affidavit only stated where the men were arrested and that they tried to get into the hotel room while carrying illegal firearms.

· U.S. v. Savoca (2)

· Issue: Does U.S. v. Savoca (1) fall under the good faith exception so that the officers were not expected to know that the search was illegal despite the magistrates authorization?

· Analysis: The court held that the lack of probable cause in U.S. v. Savoca (1) was so slight that a reasonable officer was not expected to know that the warrant was not valid on its face.

· Notes

· When an officer is expected to know a warrant is not valid:

· People v. Hulland: if you have a reasonable warrant but don’t act on it until 52 days later, it becomes stale.

· People v. Laughton: it depends on the crime for the term determination of staleness.  Drugs are sooner than child pornography because drugs can be disposed of quickly.
What is a search ---------------

· Introduction

· Fourth Amendment: “The right of people to be secure in their persons, houses, papers and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched and the persons or things to be seized.”

· The following cases deal with breadth of Fourth Amendment’s regulation of searches. 

· The Fourth Amendment only applies to official searches and seizures.  When an individual challenges government conduct on Fourth Amendment grounds, there may be a “threshold” question: whether the police conduct constituted a “search” or “seizure.”
· Rule: Where a person has a reasonable expectation of privacy, the Fourth Amendment protects his activities from search and seizure. (Katz v. U.S.)

· Test: Reasonable Expectation of Privacy

· 1. Person must have exhibited an actual expectation of privacy (subjective component); and 

· 2. The expectation must be one that society is prepared to recognize as reasonable (objective component). 

· 3. Police conduct does not constitute a search if either prong of the test is lacking. 

· Cases

· Katz v. United States

· Facts: Defendant walked into a phone booth, made a call about gambling, and was arrested because the police had used a wiretap and transmitter to record the call.

· Analysis: The Supreme Court declared this to be a Constitutional violation because the Fourth Amendment protects the person, and not the place.  The defendant had walked into a private phone booth, and closed the door.  This behavior showed that he had an expectation of privacy so that an uninvited ear would not listen in.

· Notes:

· The fourth amendment protects the person rather than a place meaning that as an individual, you can relinquish your privacy.  Moreover, by focusing on the person, you are drawing attention to someone’s rights rather than the rights of a place.

· Harlan’s concurrence: Harlan talks about a two prong test that establishes the idea of a subjective expectation of privacy and whether society is willing to accept this expectation as reasonable

· U.S. v. White

· Facts: Defendant was talking with someone who was an undercover agent.  The agent was wired to record the information.  He invited the person with the wiretap in.  The agent gathered incriminating testimony as a result of the wire.

· Analysis: The court says there is no reasonable expectation of privacy.  They make this conclusion based on the fact that an agent could leave the conversation and write the transcript by hand.  The majority says that it is perfect evidence, and is therefore better than the written transcript.  The benefits therefore outweigh the burden and the Court notes that the people bear the risk when they keep a secret.

· Oliver v. United States

· Facts: The police went to a field that was accessible by a path after hearing that marijuana was being raised.  The field had a gate that said no trespassing.  The field was also bordered by woods.  The police bypassed the gate, and discovered the marijuana.  Defendant was arrested.

· Analysis: The Court found that field is not protected by the Fourth Amendment because it is not considered to be the curtilage of the home.

· Notes:

· Open Field Doctrine: The open fields doctrine, first enunciated by the Supreme Court in Hester v. U.S., permits police officers to enter and search a field without a warrant

· Based on Oliver, the police can search undeveloped land

· California v. Ciralo

· Issue: Does an aerial flyover at 1000 feet altitude violate a person’s right to privacy when they build a 10 foot fence

· Facts: Defendant attempted to hide a field of pot by enclosing it within a ten-foot high solid fence with no holes.  A police officer receives a tip regarding the field so he flies overhead and takes aerial photos.  He obtains a warrant, and searches the premises.

· Analysis: The Court said that the fly over was lawful.  Although he manifested his intent to keep the field private, he failed to build a roof.  They argued that the police officer could have driven by in a double-decker bus and seen the plants

· California v. Greenwood

· Issue: Whether the Fourth Amendment prohibits the warrantless search and seizure of garbage left for collection outside the curtilage of a home.

· Facts: In this case, the police suspected a residence of using drugs.  They ask the trash-man to pick up the trash, and bring it to the police.  The police search the bag finding drug paraphernalia 

· Analysis: The court held that a person does not have a reasonable expectation of privacy when it concerns their trash because it is disposed of and left out for the public to see.

· Search Incident to a Lawful Arrest ---------------

· Introduction

· The Fourth Amendment warrant requirement is subject to a few well-delineated and specifically established exceptions:

· Searches incident to a lawful arrest
· Exigent Circumstances

· Exigent circumstance: A search is reasonable, and a search warrant is not required, if all of the circumstances known to the officer at the time, would cause a reasonable person to believe that entry or search was necessary to prevent physical harm to the officer or other persons/the destruction or concealment of evidence/the escape of a suspect, and if there was insufficient time to get a search warrant. (Schmerber v. California)
· Automobile Doctrine Searches

· Inventory Searches

· Consent Searches

· Plain View Seizures

· Immediate Control Doctrine: It is reasonable for an arresting officer to search for and seize any evidence on arrestee’s person in order to prevent its concealment or destruction, including an area into which an arrestee might reach in order to grab a weapon or evidentiary items. (Chimel v. Californa)

· Cases

· Schmerber v. California

· Question: Can you take a person’s blood, in a DUI case, without a warrant but incident to a lawful arrest?

· Facts: A man was involved in an accident, suspected of drunk driving.  When the officer went to investigate the crash, the officer smelled alcohol on the defendant and noticed that he had glassy eyes.  Defendant was taken to the hospital.  When the officer went to the hospital, he arrested defendant for drunken driving.  The officer ordered a physician to take blood from defendant to test the Blood alcohol level

· Analysis: The Court notes that this search is different than a regular search because the officer intruded the person’s actual body.  The Court found that the search was lawful because this was an exigent circumstance because time would have destroyed the evidence.  Moreover, the Court found that this was a reasonable intrusion since the intrusion was minimal and done professionally.

· Chimel v. California

· Question: Can the police legally search defendant’s house after lawfully arresting defendant in his home.

· Facts: The police lawfully arrested defendant, with a warrant, inside his home.  The police then searched defendant’s house, in a different room, and took evidence which was later used to convict him of a crime.

· Analysis: The Court held that the Fourth Amendment prohibits the police from searching the entire house, just because he was arrested in his home.  The room that the person is arrested in may be searched, only so far as the defendant can immediately control the area.

· Notes:

· The immediate control doctrine is established in this case.  This doctrine has two purposes

· To protect the officer

· Evidence that could be destroyed

· U.S. v. Robinson

· Issue: Whether the permissible scope of the search incident to lawful arrest of an arrestee’s person may extend beyond a protective frisk to the physical manipulation of objects found on the arrestee.
· Facts: The police arrest defendant and search his person finding a pack of cigarettes.  After opening the pack of cigarettes, the office finds drugs inside.

· Rule: A search incident to lawful arrest is a traditional exception to the Fourth Amendment warrant requirement.  Exception developed as: (i) search may be made of arrestee by virtue of lawful arrest and (ii) the search may be made of the area within the arrestee’s immediate control. 

· Holding:  Lawful arrest establishes the authority to search, and in the case of lawful custodial arrest, a full search of the person is a reasonable exception to the Fourth Amendment warrant requirement.

· U.S. v. Chadwick

· Facts: Defendants try to transport a large footlocker on the public trains.  When the authorities lifted the chest, they noticed it was heavier than it should be, and it also was leaking talcum powder, which is normally used to hide the smell of marijuana.  The police arrest the defendants after they tried loading the chest in their car.  After taking the chest to the station, they searched the chest an hour and half later.

· Analysis: The court said the search was unreasonable because the police took possession of the chest, and they waited too long to search it.  It showed that they could have gotten a warrant prior to searching the chest since it was already in their possession

· State v. Robalewski

· Facts: An escaped convict is cornered in a house.  He is arrested at the dinner table.  When the officer asked a child if defendant had any property, the little girl pointed to a jacket.  The officer went over, found a gun, and submitted it into evidence.

· Analysis: The court overturns the lower court’s decision and found the search to be unreasonable.  The lower court tried to say that it was okay because there was no wall separating the defendant from the gun, and he could have lunged for it.  The Supreme Court said that it was not in his immediate control because it was too far away, even though he wasn’t handcuffed at the time of the search.

· Notes

· The state bears the burden of justifying a warrantless search

· Automobile Cases

· New York v. Belton

· Question: What is the proper scope of a search of the interior of an automobile incident to a lawful custodial arrest of its recent occupants. 

· Facts: A trooper in an unmarked car is passed by a car speeding.  The trooper pulls the car over, in a lawful stop, and notices an envelope marked ‘supergold’ (which is a name for marijuana).  He also smells burnt marijuana. The officer arrests and separates the four individuals.  The officer searches the car and finds marijuana, and a leather jacket with cocaine in it.

· Analysis: The court finds that this is a valid search.  The court revisits Chimel and says that it stands for the proposition that a search is legal for the immediate surrounding area (not just the immediate controlling area).  The court holds that when a policeman has made a lawful custodial arrest of the occupant of an automobile, he may, as a contemporaneous incident of that arrest, search the passenger compartment of that automobile.

· Notes:

· The court rejects a fact by fact analysis, instead they create a bright line rule

· Thornton v. United States

· Facts: An officer noticed that a car had a different tag that didn’t match the vehicle.  The defendant knew he was going to get pulled over so he pulled into a station early and got out before the officer got there.  The officer asked to see a license and asked if defendant had drugs.  He had drugs on him and a revolver in the car.

· Analysis: The Court applied Belton to this situation saying that there is only one standard.  There are not two different standards for someone who isn’t induced out of his automobile by the police; therefore, even though defendant was not arrested in his car, the police were allowed to search the car because he had just exited it.

· Stop and Frisk ---------------

· Introduction

· A stop and frisk, also known as a Terry stop (based on the leading case Terry v. Ohio) is a standard police procedure used when a suspect is stopped.

· Because a  Terry Stop is performed before a suspect is arrested, it is different than a search incident to a lawful arrest.  A Terry Stop requires only reasonable suspicion rather than a full search which requires probable cause.

· Test for whether to a Terry stop should have been conducted:

· Objective Standard - would the facts available to the officer at the moment of seizure or search “warrant a man of reasonable caution in the belief that the action taken was appropriate.” (Terry v. Ohio)

· Cases

· Terry v. Ohio

· Issue: Whether it is reasonable for a policeman to seize a person and subject him to a limited search for weapons (stop and frisk) with no probable cause to arrest. 

· Facts: An experienced police officer was observing citizens.  He noticed two individuals who were pacing back and forth, taking turns looking into a store window.  The two men talked with each other after inspecting the window.  The officer followed the two men down an alley, suspecting they were going to rob a store.  He told them that he was an officer, and he then frisked the men finding guns.  He then arrested them.

· Analysis: Three questions

· Was the stop reasonable

· Was the frisk reasonable

· Was the retrieval of the gun reasonable

· Discussion: Ultimately the Court finds that each of the three police actions were reasonable.  The Court notes that the analysis does not center around an arrest and search, because they are more severe intrusions which did not occur.  In order to stop someone, the Court declared that the officer has a reasonable suspicion that criminal activity was about to occur.  In order to frisk, you need to have a reasonable suspicion that the suspect is armed and dangerous or that the officer is in danger.  The officer must be able to point to facts that show this suspicion is reasonable. 

· Test: Objective Standard - would the facts available to the officer at the moment of seizure or search “warrant a man of reasonable caution in the belief that the action taken was appropriate.”

· People v. Bower

· It is insufficient to link both race and a high crime area to create a reasonable suspicion.

· Simpler v. State

· Facts: The officer approaches teenagers in the woods suspecting underage drinking.  He asked for licenses, and he received them.  He pats them down, finding narcotics.  The officer patted down defendant because he remembers that during his last encounter with the defendant, the defendant had a carpenter’s blade.

· Analysis: The court held that the pat down was unreasonable because the officer did not fear for his safety (since it was just underage drinking) and the officer had no reason for a pat down since he wasn’t planning on transporting the defendant

· Notes:

· Familiarity often helps the defendant argue that the pat down for weapons is unreasonable because the environment is known.

· People v. Day

· Issue: Whether the officer could conduct a Terry stop and further search the contents of the billfold after realizing it wasn’t a razor-blade.

· Facts: Defendant was pulled over in a routine traffic stop.  Immediately after stopping, the defendant got out of his car and started walking towards the police vehicle.  Officer Percy got out of his car and noticing movement in Defendant’s vehicle, initiated a pat down of Defendant.  Officer Percy felt a small object which he thought might be a razor blade wrapped in paper.  It turned out to be drugs in a druggist fold. 

· Analysis: The court found that the officer was entitled to conduct a Terry stop based on the circumstances of the situation.  The officer was entitled to stop because of: the time of day that defendant’s car was stopped, the location of the stop, defendant exited his vehicle without being told to do so, the officer was alone, and there were multiple passengers in the car.  The officer was also allowed to search the druggist fold because the court reasoned that once the officer noticed the druggist fold, the search became a search incident to lawful arrest because he had probable cause to make the arrest, and the defendant was already under his control.

· Minnesota v. Dickerson

· Question: Whether police officers may seize non-threatening contraband detected during a pat-down search of the sort permitted by Terry.

· Facts: Defendant was lawfully stopped based on reasonable suspicion that a crime had just been committed.  Defendant received a pat down which turned up no weapons.  The officer believed a lump in defendant’s jacket was crack cocaine, and after manipulating the lump, searched the jacket finding cocaine.

· Analysis: The Court held that officers may pat down a subject and if the officer feels an object whose contour or mass makes its identity immediately apparent, the item may be seized because the suspect’s privacy was not further invaded.  If the officer discovers contraband that is readily apparent by feel, it may be seized, but only if it doesn’t exceed the scope of Terry v. Ohio.  This case exceeded the scope because the officer knew it wasn’t a weapon and later returned to manipulate the lump again.

· Seizure: When is a person seized

· U.S. v. Mendenhall

· The test to determine what constitutes a seizure is: whether a reasonable person would believe that they were free to leave.  Such factors are show of authority, number of officers, time of day, location.

· U.S. v. Sharpe

· Facts: Two vehicles were driving in tandem.  A pickup was towing a camper that appeared to be overweight.  The officer noticed this and thought it might be filled with drugs since the windows were covered.  The officer realized the camper was full to capacity.  He made them wait for the DEA agent.  He ordered the guys to get out, spread eagle with his gun drawn.  When the DEA agent got there, he smelled marijuana through the window and opened the camper finding barrels of marijuana.

· Analysis: The court concluded that it was reasonable for the police to hold him there waiting for the DEA because they were investigating criminal activity.  The police officer investigated the drugs in a timely fashion.  Although he was being pulled over for speeding, there was also reasonable suspicion to believe there were drugs in the car.

Search of the Home ---------------

· Introduction

· A warrantless search is per se unreasonable absent exigent circumstances (Stackhouse v. State)

· The state bears the burden to show that there are exigent circumstances (Vale v. Louisiana)

· One of four exigencies must be present and compelling (Stackhouse v. State)

· Responding to an emergency

· Hot pursuit

· The goods are in the process of destruction

· The goods are about to be removed from the jurisdiction

· Exigent circumstances defined: Exigent circumstances “are defined as those circumstances that would cause a reasonable person to believe that entry was necessary to prevent physical harm to the officers or other persons, the destruction of relevant evidence, the escape of the suspect, or some other consequence improperly frustrating legitimate law enforcement efforts” (U.S. v. George)

· The test of whether the destruction or removal of the evidence was imminent, is determined by the totality of the circumstances:

· Factors

· The importance of time

· The officer knew that the particular person had attempted to conceal the evidence

· That the person was on the premises and not under arrest

· Factors listed in (U.S. v. Rubin) for destruction/removal

· Degree of urgency involved and the amount of time necessary to obtain a warrant (emergency situation)

· Reasonable belief that the contraband is about to be removed

· Possibility of danger to police while a warrant is being sought

· Information indicating that suspect knows the police is on his trail

· Whether the evidence can easily be disposed of

· The police may enter a house to arrest a suspect if the police are in hot pursuit, or the suspect availed himself to the public before retreating into his home (U.S v. Santana)

· If the defendant answers the door to his home, the police may lawfully make the arrest because the defendant exposed himself to the public (U.S. v Vaneaton)

· Before entering the home to make an arrest, the officer must say “you are under arrest” outside of the home and the defendant must open the door without being coerced with his own free will. (U.S. v. Berkowitz)

· The police may search a house without a warrant if they reasonably believe that someone is in danger (State v. Menz)

· Test:

· 1. The officer subjectively believed that someone likely needed assistance for health and safety reasons

· 2. A reasonable person in the same situation would similarly believe that there was a need for assistance; and

· 3. There was a reasonable basis to associate the need for assistance with the place searched

· Federal Rules of Criminal Procedure

· Federal Rules of Criminal Procedure 4:

· A warrant may be issued for the arrest of defendant if probable cause exists to issue the warrant.  The warrant must be signed by the magistrate and must contain the name of the defendant, and physical description if his name is not known, as well as the charge he is being brought under.

· Federal Rules of Criminal Procedure 41: Search and Seizure

· A magistrate or judge may issue a warrant to search and seize any (1) property that constitutes evidence of a crime; (2) contraband or things criminally possessed; (3) property used to commit a crime; and (4) person for whose arrest thee is probable cause or who is unlawfully restrained.

· A warrant may be issued by oral testimony or signed affidavit.  The time allowed to search shall not exceed ten days

· Cases:

· Warden v. Hayden

· Facts: An armed robber entered a cab company and stole $363.  Two cab drivers followed the robber after hearing shouts “hold up.”  The cab drivers called in to the police and told them where the man is, what he is wearing, his race and approximate height.  The police went quickly to the house, entered without a warrant after the wife lets them in.  They search the house finding the man and weapons.

· Analysis: The police entering the house based on exigent circumstances, in this case, a hot pursuit.  The police were justified to look for weapons and money for safety purposes.  They found the suspect because he was the only man there.  Although we are not worried about consent, the woman allowed them to enter.

· Vale v. Louisiana

· Facts: The police had two warrants for bail changes.  They were not warrants for narcotics.  The police go to the house and set up surveillance.  The suspect comes out of the house, checks for observers, then goes to the car on the driveway to meet with someone.  He goes back inside, then comes out and goes back to the car.  The police suspect a drug deal, then rush to arrest defendant.  The police block the car from leaving, and see the suspect in the car put something in his mouth.  The police arrest the defendant right before he enters the house.  They then search the house and find drugs.

· Analysis: It is the states burden to show that there are exigent circumstances.  The court suppressed the evidence found inside because they hold that the search inside was out of the reach of the defendant, such as in Chimel.

· U.S. v. Santana

· Facts: A drug dealer sells drugs to a cop.  The cop plans to do this again, but first notes the serial numbers of the bills for evidence before the sale.  He goes back, the dealer drives to a house with the cop, gives him the drugs.  He arrests the dealer, and the other officers go to arrest the woman (at the other house) who supplied the drugs right before the transaction.  The officers see this woman standing at her door, on the threshold.  She sees the police, turns around, and goes back inside when the police were shouting.  She drops the bags with drugs, and the cops rush in to arrest her.

· Analysis: The Court notes that she has exposed herself to public, by view, hearing, and touch.  The court says that in hot pursuit, the defendant can’t retreat into his house after exposing himself to the public; therefore, the police were justified in entering.

· Stackhouse v. State

· Issue: Whether evidence seized contemporaneously with an arrest, in a warrantless search of an area beyond appellant’s immediate control, is admissible on the ground that another person might have concealed or destroyed the evidence.

· Facts: A man was robbed in his best western hotel room.  The police showed him 10 possible suspects and the man picked one.  The police went to the suspect’s house, arrested a man named James Lewis (who was later determined to be the suspect using a pseudonym), then released him after the victim couldn’t positively identify him.  Police go back, with two warrants, and find the foster sister to be alone.  They search the house, find him, and arrest him.  Police then search where he crawled out of, and seized a gun.

· Analysis: The Court looks at this from two angles.  The first question: Was the gun within the immediate reach of the defendant when arrested.  They said no because he was “arrested” below the attic.  The second question: Were there any exigent circumstances that justified a warrantless search?  The court said no because the foster sister was not likely to destroy the evidence, even though she lied to the officers twice.

· United States v. George

· Facts: Defendant was convicted of armed bank robbery and weapons offenses.  Defendant was identified by many witnesses, and physical evidence also linked him to the scene of the crimes. Because the front door to his house was opened, the police rushed in to arrest him.  He was shot and brought to the hospital.  He consented to a search, as did his wife.  Police found evidence that he tried to suppress.
· Analysis: The court found that defendant was subjected to an illegal search and seizure because there were no exigent circumstances.  There was no danger to the officers, and he was not aware they were watching him. The court found that the government met its burden of showing that police officers had sufficient probable cause to suspect defendant of committing the crimes and that no exigent circumstances existed when police entered defendant's apartment. In addition, the court held that the police could not avoid the good faith requirement of attempting to obtain an arrest warrant because of an imagined delay.
· State v. Menz

· Facts: The police received an anonymous tip that a domestic dispute was occurring at defendant's residence. When three officers responded, they found that the front door to the residence was standing open. The officers could not see into the home, but they could hear a television playing inside. No vehicles were in the driveway and the household lights were on. Thereafter, the officers knocked and announced their presence two or three times, but received no response. Concerned about the occupants of the house, the officers entered and began searching areas large enough to hold a person in hiding, or a person incapable or responding. When the officers entered a bedroom, they discovered marijuana plants. They subsequently obtained a search warrant, returned, and seized the plants.
· Analysis: The court held that search by the police officers was proper because the circumstances generated a reasonable concern on part of the police officers, for the safety and wellbeing of the home's occupants.  Because of this, the police are allowed to enter to ensure the safety of the home’s occupants.  They only looked in spaces large enough to hold a body.
· Wilson v. Arkansas

· Facts: The police had an informant who made a drug deal.  The police then obtained a warrant based on this.  Defendant was convicted of delivery and possession of drugs after police officers, in executing a search warrant, entered through an unlocked screen door without first knocking or announcing their presence.
· Analysis: The United States Supreme Court reversed, holding that the common-law knock and announce principle formed a part of the Fourth Amendment reasonableness inquiry and a search or seizure of a dwelling might be constitutionally defective if police officers entered without prior announcement, and remanded the case to determine whether the unannounced entry was reasonable under the circumstances.
· Notes: 

· The police can avoid the knock and announce rule by employing a ruse if they believe that the person might destroy the evidence when they announce their presence.

· A wait of 15 to 20 seconds is sufficient time after knocking and announcing

· Searches and Seizures of Cars, Containers, and Objects ---------------

· Introduction

· Cars may be searched because of their inherent mobility and diminished sense of privacy without a warrant

· Probable cause is needed to search the car

· Containers in the car may be searched if the officer has probable cause to search the container; but the officer must not exceed the scope.  If he only has probable cause to search the container, than that is the scope of his search (California v. Acevedo)

· The plain view doctrine only extends so far as what is readily visible without touching the object, or moving it

· Cases

· U.S. v. Chadwick

· Facts: Amtrak officers suspected that a foot-locker contained marijuana.  After alerting police to the locker, drug dogs determined that the locker contained marijuana.  After following the locker, the police arrested the suspect as he attempted to transport the locker from the train into his car.  The footlocker and men were taken into custody.  Hours later, the officers opened the locker at the federal building confirming its contents.

· Analysis: Police had probable cause to seize the locker; however, the State tried to argue that a foot locker is like a car, and that it can be searched freely, without a warrant.  The Court held that they should have waited to get a warrant since the locker was already in their possession.  Unlike the locker, cars can be searched because of their inherent mobility and diminished expectation of privacy.  A diminished sense of privacy is tri-fold.  First, the car is always subject to government regulation for registration and safety inspections.  Second, the car is always subject to plain view on the public roads.  Third, the car is not intended to hold your personal effects in the way your house does. 

· Carney v. California

· Facts: After receiving information that the exchange of marijuana for sex was taking place at defendant's motor home, which was parked on a public lot, law enforcement officials observed defendant and a youth enter the mobile home. The youth later stated that he received marijuana in exchange for sexual contacts with defendant. Without a warrant or consent, one agent entered the motor home and observed marijuana. 
· Analysis: The Court held that defendant's motor home clearly fell within the vehicle exception to the warrant requirement because it was readily mobile and was situated in a way or place that objectively indicated that it was being used as a vehicle.  Three factors: (1) mobility of mobile home, (2) lower expectation of privacy, (3) would an objective observer think this is a residence or a vehicle.
· Arizona v. Hicks

· Facts: A man fired a gun through the floor and hit the man below. The police lawfully enter the residence to search.  They find three guns, and a ski mask.  An officer notices that the place is rather bare, but there is a large stereo equipment in the living room.  He takes the serial numbers down, and finds out later that they were stolen.  He obtains a warrant for the equipment.

· Analysis: The taking of the serial numbers did not constitute a seizure, but the moving of the equipment to get the serial numbers constituted a search.  The plain view doctrine does not apply, because there was no probable cause to search the stereo.  The dissent was wrong because she wanted to change the standard from probable cause to reasonable suspicion; ultimately, the rule is probable cause as defined by the constitution.

· California v. Acevedo

· Facts: An officer in Hawaii intercepted a box of marijuana, called someone in a different state and told them to intercept the guy.  The guy took the drugs home, and respondent went to his house.  Defendant left the drug house with a brown paper bag.  Defendant placed a bag in the trunk of a car. Police officers stopped him, opened the trunk, and found marijuana.
· Analysis: The Court held that the Fourth Amendment did not require the police to obtain a warrant to open the sack in a movable vehicle simply because they lacked probable cause to search the entire car. The same probable cause to believe that a container held drugs allowed the police to arrest the person transporting the container and search it. The police had probable cause to believe that the paper bag in the car's trunk contained marijuana and probable cause allowed a warrantless search of the paper bag. The Fourth Amendment did not compel separate treatment for an automobile search that extended only to a container within the vehicle. The police could search containers found in an automobile without a warrant if their search was supported by probable cause.
· United States v. Bond

· Facts: Petitioner was a passenger on a bus boarded at a permanent checkpoint by a border patrol agent who found the drugs in petitioner's carry-on luggage, stored in an overhead rack above his seat, by physical manipulation of the luggage.
· Analysis: The court held that the agent's manipulation of the bag was a search within the meaning of the Fourth Amendment; petitioner's personal luggage was protected by the Amendment because he had a privacy interest in it. The court held further that the search violated the Fourth Amendment because petitioner sought to preserve privacy in the luggage by using an opaque bag and placing that bag directly above his seat and because the agent's physical manipulation of the bag went beyond the handling that petitioner could reasonably have expected.
· Consent Searches ---------------

· Introduction

· The test for voluntary consent is the totality of the circumstances

· Factors 

· Evidence of coercion

· Public place

· Number of officers

· Whether officers were in plain clothes

· Weapons

· Knowledge of right to refuse 

· Characteristics of people

· Age

· Intelligence

· Education

· Custody

· Handcuffed

· Length of detention

· Whether other incriminating evidence has been found

· Presentation of this evidence

· Burden on the state to show that the consent was freely and voluntarily given.  Where there is coercion there can be no consent. (Bumper v. North Carolina)

· Consent from third parties

· Third parties may consent to a search if they share common use and authority.

· Test: Objective standard-would the facts available at the moment warrant a man of reasonable caution in the belief that the consenting party has authority over the premises (Illinois v. Rodriguez)

· Ruses

· The police may pretend to be someone else in order to gain access

· Withdrawal of consent

· When someone consents to a search, they can withdraw said consent at any time

· Test for withdrawal o consent: Equivocal act, statement, or combination of both that is inconsistent with the idea of a consensual search such as the slamming of a door etc.

· Scope of the search

· Test: objective reasonableness

· What would the typical reasonable person have understood by the exchange between the police officer and defendant - so that the scope of the search was reasonably conveyed

· Does the scope include containers, a specific compartment only, or the entire vehicle

· Cases

· Stoner v. California

· Issue: Can a clerk working at a hotel authorize police to search a hotel room that defendant doesn’t own

· Facts: Defendant was a suspect in an armed robbery.  After police officers obtained information where defendant was staying, they went to the hotel and received permission from a hotel clerk to enter defendant’s room, where they seized evidence without a warrant.

· Analysis: The court said that the clerk could not give permission, because the police could not reasonably expect that a hotel clerk would have been given the permission by an attendant to allow searches.  The court held that hotel rooms carry a reasonable expectation of privacy

· Bumper v. North Carolina

· Facts: The police went to the defendant’s grandmother’s house to search for a rifle.  The police had told her that they had a warrant, and she consented to the search.  The police found a rifle in the house, which they used to convict the grandson of robbery.  The police did not have a warrant.

· Question: Was the grandmother’s consent voluntarily given

· Analysis: The Court found that the grandmother’s consent wasn’t given voluntarily because she was told by a police officer that they had a warrant when they did not.

· Illinois v. Rodriguez

· Question: If there is no consent, but there appears to be consent, is that mistake fatal

· Facts: The police get a call about a beating.  They respond and a woman answers the door.  She tells the police that the person who beats her is asleep and that he has drugs.  She tells the police that she has a key, and she referred to the apartment as “our” apartment implying that she had a share of the apt.  The police walk in and they see, in plain view, drugs.

· Analysis: The State argued that defendant's former roommate still retained control over defendant's apartment and, therefore, had common authority over the premises to consent to the police search. The State also argued that even if the roommate lacked control or authority, the search and seizure was still proper under the Fourth Amendment because the police reasonably believed that she had authority to consent.  The Court held that "common authority" rested on mutual use of the property and that there was sufficient proof in the record that the State failed to satisfy its burden that defendant's former roommate had joint access or control over the apartment. The officers' reasonable belief that the roommate had common authority over the apartment could have validated the search, but the lower courts failed to render a decision on the issue.
· Notes:

· The fourth amendment is based on reasonableness, therefore, the third party with no authority can waive the right of another because the police reasonably believed she was a co-occupant

· Florida v. Jimeno

· Facts: Police pulled over a car and suspected the presence of drugs.  The police officer asked if he could search the car because he suspected that it contained dugs.  The couple consented to the search.
· Analysis: The court held that respondents gave permission to search the car without placing any explicit limitations on the scope of the search. The court held that the officer had informed respondents that he believed they were carrying narcotics and that he would be looking for narcotics in the car. The court held that it was objectively reasonable for the police to conclude that the general consent to search respondents' car included consent to search containers which might bear drugs.
· People v. Baltazar

· Defendant was stopped by the police for speeding. The police officer asked if he could take a look into defendant's U-Haul trailer and defendant agreed. The police officer searched the boxes in the U-Haul trailer and discovered a significant amount of drugs. At the trial, defendant moved to suppress the evidence on the basis that the search was illegal. The court found that the police officer's search exceeded the scope of the consent provided by defendant, because the defendant said the officer may look; yet the officer opened boxes.
· Davis v. State

· Facts: The ten-year-old stepson, at home alone, discovered what he thought to be drugs in his parent's house. He placed a 911 call and the police responded entered the house where they discovered the drugs, and arrested defendant, based on the child’s consent. 
· Analysis: The court held that the consent to search given by the child was not valid because of his age.  It was not reasonable to believe that the child shared common authority over the premises.
· Georgia v. Randolph

· The question here is whether the consent of one lawful occupant will allow entry into the home when the other, who later seeks to suppress the evidence, is present at the scene and expressly refuses to consent. We hold that, in the circumstances here at issue, a physically present co-occupant's stated refusal to permit entry prevails, rendering the warrantless search unreasonable and invalid as to him.

· Miranda --------------

· Custodial Interrogation (Two Part Test)

· Must be in custody

· Burkemer v. McCarty: traffic stops are not custodial interrogation

· Must be interrogated

· Rhode Island v. Innis: Interrogation may be direct questioning or its functional equivalent such as something that the officer reasonably believes  will illicit an incriminating response

· Public safety exception: the actual intent of the officer doesn’t matter, by the officer may question an arrested defendant without reading him his rights as long as the questioning was reasonably prompted by a concern for public safety

· Touchstones of Miranda

· Right to remain silent

· What is said may be used in the courtroom

· Right to an attorney

· Attorney may be appointed if the person cannot afford one

· These rights don’t have to be read word for word, but each touchstone must be in the warning

· Cases

· Miranda v. Arizona

· Facts: In 1966, Ernesto Arturo Miranda (Ernest Arthur Miranda) (born in Mesa, Arizona in 1941, and living in Phoenix, Arizona) was arrested for rape. He later confessed to robbery and attempted rape under interrogation by police. At trial, prosecutors offered only his confession as evidence. Miranda was convicted of rape and kidnapping and sentenced to 20 to 30 years imprisonment on each charge, with sentences to run concurrently. Miranda's court-appointed lawyer, Alvin Moore, appealed to the Arizona Supreme Court which affirmed the trial court's decision. In affirming, the Arizona Supreme Court emphasized heavily the fact that Miranda did not specifically request counsel.
· Holding: The person in custody must, prior to interrogation, be clearly informed that he has the right to remain silent, and that anything he says will be used against him in court; he must be clearly informed that he has the right to consult with a lawyer and to have the lawyer with him during interrogation, and that, if he is indigent, a lawyer will be appointed to represent him.
· Prior to interrogation suspect must be warned

· Right to remain silent

· Statement may be used against him

· Right to an attorney

· Appointment if cant afford one

· Interrogation must cease if suspect exercises his rights by any manner

· The state has the burden to show that a waiver was knowing and intelligent

· The prosecution may not bring up, at trial, the fact that the defendant invokes his fifth amendment right to remain silent

· Dickerson v. United States

· Facts: In 1968, two years after the Miranda decision, Congress passed a law that purported to overrule it. This statute, 18 U.S.C. § 3501, directed federal trial judges to admit statements of criminal defendants if they were made voluntarily, without regard to whether he had received the Miranda warnings. Dickerson had been arrested for bank robbery and for using a firearm during a crime of violence, both federal crimes. He moved to suppress statements he made to the FBI because he had not received the Miranda warnings before he spoke to the FBI. The district court suppressed the statements, and so the government appealed. The Fourth Circuit reversed the district court, reasoning that § 3501 had supplanted the requirement that the police give the Miranda warnings because Miranda was not a constitutional requirement and therefore Congress could overrule that decision by legislation. The Supreme Court then agreed to hear the case.
· Question: Was Miranda a constitutional decision so that Congress cannot trump it

· Analysis: Yes because; (1) the Miranda decision used the word “constitution” a few times; (2) Stare Decisis – this is what we’ve been doing; and (3) Miranda is engrained in American culture

· Miranda: The Warnings ---------------

· Introduction

· Interrogation defined: Any words or actions, on the part of police, that they would know or should know is reasonably likely to elicit an incriminating response (Rhode Island v. Innis)

· What if the suspect does not understand English but he needs to be read his Miranda rights?

· When a suspect cannot communicate in English, law enforcement officers should give the Miranda warnings in a language the suspect understands in order to ensure that the suspect understands his rights so he can knowingly and intelligently waive them.

· Incriminating responses must be communicative in nature.  In order to be testimonial, an accused’s communication must itself, explicitly or implicitly, relate a factual assertion or disclose information. (Pennsylvania v. Muniz)

· Cases

· Rhode Island v. Innis

· Facts: Innis (D) was arrested and given his Miranda warnings; he then asked to speak with a lawyer. The police took him to the station. On the way, one officer said to the other that it would be tragic if a child found the gun and shot someone. At this point, D said he'd show the police where the gun was so nobody would get hurt. The police again reminded D of his rights, but he still showed them where the gun was. D was convicted of murder. 
· Analysis: A conversation between two police officers which elicits an unsolicited criminal response from a defendant does not constitute an interrogation if the police had no such intent or knowledge that their conversation would prompt such a response; because no reasonable officer would think that these comments would elicit a criminal response. The only questions subject to Miranda warnings are direct questions or actions taken by police that are reasonably likely to elicit an incriminating response from the suspect. In this case, the officers had no way of knowing that talking about handicapped children would elicit a response from D. The conversation consisted only of a few offhand remarks, not a long-winded exchange with the specific purpose of getting an admission from D. Reversed, for P.
· New York v. Quarles

· Facts: A woman told officers that she was raped, that her assailant went into a supermarket, and that he had a gun. Officers apprehended Quarles (D) in the rear of the store. The first officer frisked D and found an empty shoulder holster. After handcuffing D, the officer asked where the gun was. D responded "the gun is over there” as he nodded to some empty cartons. The officer found the loaded revolver in one of the cartons. The officer read D his Miranda rights. D waived those rights, then stated that he owned the revolver and had purchased it in Miami.
· Question: Can considerations of public safety justify the violation of a defendant's Miranda rights? 
· Holding: There is a public safety exception to the rule requiring Miranda rights that can justify their absence. Miranda rule held not to preclude accused’s interrogation prompted by concern for public safety.
· Reasoning: Miranda does not require officers to refrain from asking questions reasonably prompted by a concern for public safety. In this case, the police had reason to believe that D had just removed the gun from his empty holster and discarded it in the supermarket. Miranda might deter suspects from answering questions if officers were required to read them prior to asking questions about the location of a weapon.
· Berkemer v. McCarty

· Questions: First, does our decision in Miranda v. Arizona, govern the admissibility of statements made during custodial interrogation by a suspect accused of a misdemeanor traffic offense? Second, does the roadside questioning of a motorist detained pursuant to a traffic stop constitute custodial interrogation for the purposes of the doctrine enunciated in Miranda?
· Analysis: (1) A person subjected to custodial interrogation is entitled to the benefit of the procedural safeguards enunciated in Miranda, regardless of the nature or severity of the offense of which he is suspected or for which he was arrested. (2) The roadside questioning of a motorist detained pursuant to a routine traffic stop does not constitute "custodial interrogation" for the purposes of the Miranda rule.
· U.S. v. Carter

· Question: Was the defendant subjected to custodial interrogation

· Facts: Defendant stole marked cash and a bearer check from mail trays at a bank. Bank officials and postal inspectors interviewed her in the bank president's office for an hour-and-a-half. During the interview, the inspectors told defendant to stay in the room, and that they were investigating the disappearance of Canadian money, asking him if they could look into his wallet. Defendant complied, and the inspectors discovered the marked items, gave defendant Miranda warnings, then obtained an incriminating statement.
· Analysis: Defendant was subjected to a custodial interrogation because a reasonable person in his shoes would believe he was not free to leave.  Some factors are:

· He was surrounded by inspectors

· He was not told that he is free to leave

· He was asked to “stay here”

· He was isolated in an office

· He was subjected to good cop bad cop

· He was interrogated for over an hour

· He was subjected to a search, after consenting

· He was confronted with evidence of a crime

· Duckworth v. Eagan

· Facts: The defendant called the cops and told them a woman was dead on the beach.  When the police arrived with the suspect, the woman was alive and she asked the man why he stabbed her.  The prisoner confessed to stabbing a woman nine times after she refused to have sexual relations with him, and he was convicted of attempted murder. Before confessing, the prisoner was given warnings by the police, which included the advice that a lawyer would be appointed "if and when" the prisoner went to court.
· Analysis: On appeal, the Court held that the initial warnings given to the prisoner touched all of the bases required by Miranda. The police also added that they could not provide the prisoner with a lawyer, but that one would be appointed if and when he went to court. It would be relatively commonplace for a suspect, after receiving Miranda warnings, to ask when he will obtain counsel. The "if and when you go to court" advice simply anticipated that question. Miranda did not require that attorneys be producible on call, but only that the suspect be informed, as here, that he had the right to an attorney before and during questioning, and that an attorney would be appointed for him if he could not afford one.  The strongest point is that the Miranda warnings don’t have to be read verbatim every time someone is questioned.  They are prophylactic safeguards.
· Pennsylvania v. Muniz

· Question: Were defendants comments and behavior admissible

· Facts: Defendant was pulled over for drunk driving.  He failed 3 roadside tests, was arrested, asked booking questions which he couldn’t answer, made to perform the tests again on videotape, and then Mirandized. Defendant argued that portions of a videotape should have been suppressed because he had not been given his Miranda warnings before.
· Analysis: The Fifth Amendment only applies to communicative evidence, therefore, his sobriety tests may be used as evidence. The Court found that the Miranda requirement afforded protection against self-incrimination to persons under custodial interrogation. The Court distinguished between testimonial and real or physical evidence when invoking the privilege. The Court held that a field sobriety test or taking a blood sample constituted real or physical evidence; whereas requiring defendant to respond to specific questions was testimonial. The Court distinguished questions from defendant while he was informed about the properties of a breathalyzer test from utterances made in response to personal questions from the police officer, such as the date of defendant's sixth birthday. The Court held that comments made by defendant while submitting to a test should not have been suppressed.
· Miranda: The Waiver --------------

· Introduction

· Invocation of the right to silence v. counsel

· Test for whether a person has waived either right: the waiver must be implicit or explicit

· It is not sufficient for the person to just start speaking, they must be asked if they understand their rights by the police.

· Test for invocation of right to remain silent must be unequivocal invocation

· Just remaining silent does not invoke the right to remain silent.  The police may continue questioning

· Test for invocation of the right to counsel must be unequivocal invocation

· Saying “maybe I should speak to a lawyer does not invoke the right to counsel

· The police are not required to ask clarifying questions if they are unsure that the person requested counsel

· Right to counsel

· When you invoke the right to counsel, you admit that you are unable to go through the harsh environment of interrogation alone whereas when you invoke the right to remain silent, you only say that you do not wish to speak at this moment; therefore, the invocation of the right to counsel must be strictly honored whereas the right to remain silent allows for re-interrogation at a later date

· The right to have counsel present is a personal right and someone else cannot invoke that right for you (Burbine)

· Cases:

· Michigan v. Mosley

· Facts: Mosley is interrogated twice, after being read his rights.  He also signed a certificate acknowledging that he read his rights.  He says that he doesn’t want to answer any questions about the robberies.  He was brought back to his cell.  He was later approached and re-read his Miranda rights, and asked questions about an unrelated crime.  It took place on a different floor with a different officer.

· Analysis: The court says that the second interrogation was permissible.  The court said that your right to silence is not a definite absolute.  The police can interrogate you again with specific factors:

· Lapse of time (2 hours)

· Re-mirandized

· Questions about a different crime

· Different place

· Different officer

· Notes

· You must be re-mirandized if a weekend elapses

· North Carolina v. Butler

· Facts: Defendant was convicted of kidnapping, armed robbery, and felonious assault. In reversing the convictions, the state court found that defendant's incriminating statements had been admitted in violation of Miranda requirements because defendant had refused to waive in writing his right to have counsel present and there had not been a specific oral waiver.  The Court was saying that there was a bright line rule.
· Analysis: The United States Supreme Court held that the state court erred in its reading of Miranda. The Court noted, pursuant to Miranda, that an accused's express statement could constitute a waiver, and that the accused's silence alone after the applicable warnings could not do so. However, the Court did not hold that an accused's express statement was indispensable to a finding of waiver. Thus, the Court held that a court could find an intelligent and understanding rejection of counsel in situations where an accused did not expressly state as much. The question of waiver had to be determined on the particular facts and circumstances surrounding the case, including the background, experience, and conduct of defendant.  The court says that an implicit waiver is possible

· Moran v. Burbine

· Facts: Respondent confessed to and was convicted of the murder of a young woman. Respondent later challenged his conviction, claiming his confessions should have been suppressed because the police deceived him by failing to inform him that a public defender had called to speak with him while he was in custody, but prior to arraignment.
· Analysis: The Court found that respondent at no time requested an attorney, and events occurring outside the presence of respondent and entirely unknown to him had no bearing on his capacity to comprehend and knowingly waive his rights. The Court held that once a person knowingly and voluntarily waived his rights, the waiver was valid as a matter of law. The Court further found that his Sixth Amendment right to counsel had not attached when respondent confessed. The Court accordingly reversed.  The sixth amendment is a personal right that he must invoke, not an agent.  By requiring the police to inform him that the attorney called, it is extending Miranda because that is not part of the Miranda warnings.  Police intent is irrelevant.
· Notes

· The idea behind Miranda is that you know your rights, and you know the consequences.  It is to give you power when the interrogation is against you.

· Test: unconstitutional conduct occurs if the police conduct deprives the defendant of knowledge essential to his ability to understand the nature of his rights and the consequences of abandoning them.

· The sixth amendment right only begins when the adversary process begins.  The fifth amendment right to counsel is court created to cut off interrogation

· Mental Competence?

· In Godinez v. Moran, the court held that any defendant competent to stand trial, and thus to waive or exercise rights at trial, also is competent to waive the right to counsel.

· Connecticut v. Barrett

· Facts: Barrett was arrested, read his rights, and he then signed an acknowledgment form.  He said that “he would not give the police any written statements but he had no problem in talking about the incident.”  Thirty minutes later, he was questioned about the incident, and he admitted to the crime orally.  The officer wrote it down, then used it as evidence.  Defendant wanted to suppress the statement because he said he would not give any written statements.

· Analysis: The United States Supreme Court held that it was error to hold that the United States Constitution required suppression of defendant's oral statement. The Court found that defendant's limited requests for counsel were accompanied by affirmative announcements of his willingness to speak with the authorities. The fact that the authorities took the opportunity provided by defendant to obtain an oral confession was consistent with the Fifth Amendment. The Court stated that to conclude that defendant had invoked his right to counsel for all purposes, both his oral and written statements, required not a broad interpretation of an ambiguous statement, but a disregard of the ordinary meaning of his statement.  The court found that he could selectively choose what to answer or how to answer.
· Notes

· You can limit your waiver and discuss whatever you want

· Arizona v. Roberson

· Facts: Defendant said that he wanted a lawyer before answering any questions.  He was interrogated three days later by a different officer on a different charge

· Analysis: The court found that the lapse of time is not sufficient to re-interrogate when someone invokes their right to counsel.  Interrogation must cease because the purpose of invoking the right to counsel is to admit that the defendant feels he cannot get through interrogation alone because of the pressures.  It is different than the right to remain silent.  The other officer should have looked at the record instead of just interrogating.

· Davis v. United States

· Facts: Defendant, suspect in murder, was interviewed by the Naval Investigative Service, and was given the military equivalent of Miranda warnings, which he voluntarily waived. After the interview was under way, defendant made comments, indicating at first he might want a lawyer, but then saying he did not want a lawyer. Questioning continued
· Analysis: The military judge at general court-martial denied defendant's motion to suppress evidence obtained during the interview, holding that defendant's mention of a lawyer during interrogation was not a request for counsel and that the agents properly determined that defendant was not invoking his right to counsel. The Navy-Marine Corps Court of Military Review and the United States Court of Military Appeals affirmed. The Supreme Court affirmed the judgment, holding that equivocal requests or comments regarding an attorney did not require questioning officers to stop interrogation so that counsel could be present and that questioning could continue unless a suspect actually requested an attorney.  The suspect must clearly request counsel so that the officer can understand he is invoking a right.
· Notes:

· The test is whether a police officer would reasonably believe that the defendant is invoking the right to counsel.

· Due Process Limits on Interrogation

· Introduction

· A confession is deemed involuntary if procured by an express or implied promise of benefit beyond that naturally flowing from a truthful statement (People v. Johnson) or by an express or implied threat that the failure to make a statement that will result in consequences adverse to the suspect.

· Appellate court has independent determination of the record (de novo) discarding the trial court’s determination and credibility analysis

· When looking at promises of leniency, it matters whether the officer was being heartfelt or direct promises

· “I will make sure prosecution doesn’t charge you for this/that” is voluntary if the statement comes true.  Involuntary if the person is charged with –whatever charge is—

· Coercion

· Totality test: whether or not defendant’s will was overborne by the circumstances

· Felton case: background of the defendant

· Age

· Experience

· Suffering from a wound

· Fulimonte: harmless error analysis applies to coercive statements

· Harmless error: if the error wouldn’t affect the outcome, then it was a harmless error, so the court wont mandate that the case be retried

· Cases

· In Re Roger G

· Facts: Officers interrogated teen telling him that he would be tried as adult, and that they could get him a lesser penalty.  The defendant confessed as a result of the promises and threats.

· Analysis: The court said that the confession was involuntary because the officer promised leniency and they scared him into confessing by telling him he would be tried as an adult.

· United States v. Tingle

· Facts: Staged bank robbery.  FBI questioned her in the car.  They told her that she would get maximum penalties, not get to see her child, and that they would tell the prosecutor that she was uncooperative. Suspect confessed.

· Analysis: The court said confession was involuntary because they threatened her about her child and that her refusal to talk would be used against her.

· Notes

· Burden is preponderance of the evidence to show that the confession was voluntary

· If the threat is true, it is allowed

· If the person would actually lose custody of child, it is allowed, but it may be a factor into the totality analysis

· Miller v. Fenton

· Facts: A girl brutally murdered.  The police find someone with a car that matches the description.  Police interrogate him and he confesses.  The court finds the confession to be voluntary

· Analysis: Totality Test

· Defendants background

· Person is mature

· Basic education

· No physical ailment

· Previous experience with the system

· Length of interrogation (longer = more coercive)

· Majority says it is less than an hour

· Dissent said its an hour at employment, plus 75 minute wait under guard, plus hour interrogation

· Officer Approach

· Majority says the approach can be manipulative but not involuntary by itself

· Dissent says the focus of the approach was on confession rather than investigation

· Officer lie(s)

· Officers may lie, but it is a factor in the totality test

· Promises the officer made

· Notes

· Minnesota case: Whether the lies are the kind that would make an innocent person confess

· Arizona v. Fulminante

· Facts: Defendant confessed to the murder of his stepdaughter to a fellow prisoner while he was incarcerated on other charges.  He had been in prison before, and was fearful of the system.
· Analysis: The Court held that the confession was coerced and that the state failed to meet its burden of establishing, beyond a reasonable doubt, that the admission of the confession was harmless error. There was a credible threat of physical violence to defendant unless he confessed. Admission of a coerced confession did not automatically require reversal of a conviction but was subject to harmless error analysis because it involved a trial error that could be assessed in the context of other evidence. Admission of defendant's confession was not harmless error because it was unlikely that he would have been prosecuted at all absent the confession, the admission of the confession led to the admission of other evidence prejudicial to defendant, and the confession influenced the sentencing phase of the trial.
· Fruit of the Poisonous Tree ---------------

· Introduction

· Evidence is not fruit of the poisonous tree when there are enough intervening events to diminish the taint of the unlawful arrest (Wong Sun v. U.S.)

· Factors the court looked at for attenuation

· Time

· Intervening circumstances

· Purpose of misconduct

· Flagrancy of misconduct

· Miranda warnings

· Inevitable Discovery:

· Test: State must prove, through preponderance of the evidence, that the information ultimately or inevitably would have been discovered by lawful means

· Cases

· Wong Sun v. United States

· Facts: Petitioners argued that the evidence admitted at the trial was inadmissible as the fruits of unlawful arrests or searches. Petitioners were arrested after a suspect under surveillance was held with narcotics, and had led the federal agents to the first petitioner as his source. The challenged evidence included the heroin surrendered to the police and the statements made orally by the second petitioner in his bedroom at the time of his arrest, and a pretrial unsigned confessions of both petitioners.
· Hom Way ( Toy (illegally arrested, makes statement) ( Yee (illegally searched, narcotics found) (Wong Sun (illegally arrested, arranged, released and voluntary comes back to make a statement)
· Analysis

· Toy (poisonous tree-illegally arrested)

· Fruit – statement

· Fruit – narcotics found

· Wong Sun (poisonous tree-his illegal arrest)

· Fruit is his statement

· Freely given because he returned and there are too many intervening factors

· Admissible

· Fruit is narcotics from Yee

· Not suppressible because not his own fruit

· Admissible

· Wong sun has no expectation of privacy in Yee, therefore, cant be suppressed

· Brown v. Illinois

· Facts: A man shot his friend.  Police illegally arrest him, read him his Miranda warnings, then question him.  He confesses.

· Issue: Does the giving of Miranda warnings automatically attenuate the circumstances so that the fruit from the tree may be admitted into evidence

· Analysis: No, this is not a red line rule that the Court is willing to adopt; however, the facts in this case do not call for the suppression of his statement.  The police were conducting an investigation when they broke in to take advantage of the illegal arrest.

· Notes

· You are not allowed to arrest someone to question them

· Nix v. Williams

· Facts: Defendant killed a little boy, dragged him out of the YMCA, and then ditched the body.  When the police illegally interrogated him, he made statements pointing the police to the body.  The police said, “shouldn’t you tell us where he is so that he can have a Christian burial”

· Analysis: The Court held that there was an inevitable discovery exception to the exclusionary rule, but that it included no such "good faith" requirement. It concluded that the record supported the finding that the victim's body would inevitably have been discovered; and reversed the appellate court decision.
· Oregon v. Elstad

· Facts: Son arrested for burglary in his house, in-front of his mother.  He was illegally interrogated

· Analysis: The Court held that the defendant's statements, made in his own living room and in the presence of his mother before being taken to the police station, were not the subject of police coercion. The Court also held that a suspect who had once responded to unwarned yet non-coercive questioning was not thereby disabled from waiving his rights and confessing after he had been given the Miranda warnings. The Court finally held that defendant's waiver of his Fifth Amendment rights after being arrested was done voluntarily and with full understanding of his rights.
