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What promises may court enforce?
Promises courts may enforce are: 
A. Consideration
B. Promissory estoppels
C. Promissory restitution
D. Seal (abolished in most states); see UCC 2-203 on seals.
E. Legislative instructions via statute 

1. INTENTION TO BE BOUND (Casebook 22-23)

General Rule: Restatement (Second) §17 states that formation of a contract requires “a bargain in which there is a manifestation of mutual assent to the exchange and a consideration.”  In other words, offer, acceptance, and consideration produce a contract. 

Mutual assent is prevailing legal standard (majority-rule). 

Meeting of the Minds. 
A. Formation of a contract requires a “meeting of the minds” between parties. 
B. “Meeting of the minds” was originally a subjective test but has since evolved into a “reasonable person” test. 

Mutual Assent. 
A. In a bargaining process, parities manifest “mutual assent” through a contract. 
B. “Mutual assent” is an objective test.  
C. A contract may be non-enforceable if a party engaged in bargaining misconduct (fraud, for example) or if circumstances have changed enough to justify non-performance (like changed circumstances, impossibility, etc.). 

Illustrative Case – Which approach of contract law should be used?
 Ray v. Eurice Bros, Inc. MD Ct. 1952.
Rays & Eurice brothers enter into home-building contract in which each party provided a separate contract. Signed contract was Rays’ version with specifications. Once specifications were “discovered” Eurice brothers pulled out of deal. Found liable for breach of contract under “mutual assent” rule. Overruled lower court which held “no meeting of the minds.”  Note: Potential “fishiness” in case; see case for details (23). 

Comment on rule: mutual assent may not always be a valid test but is fact-dependent.

2. CONSIDERATION (casebook 71-93)

General Rule: Within a bilateral contract, consideration must be present for a contract to be formed. 

Elements.
1. Promisee exchanges promise to perform or does perform (something he or she agrees to do OR doesn’t do something that they have a right to do, otherwise, known as forbearance). 
2. Promisee promises to “perform” or “performs” in order to get promise.
3. Promisor makes promise in order to get promise to “perform.” 
(2 & 3 are the bargain; consideration and promise are mutually induced). 





Illustrative Cases – Defining Consideration. 

Hamer v. Sidway, 1891. Uncle-Nephew case. No consideration. 
Synopsis:  Uncle promises nephew in letter that if he abstains from tobacco, alcohol use and gambling until 21 that he would pay him 5K. Estate refused to pay and nephew brought a “breach of contract” cause of action. “No consideration” was defense. Court held for uncle’s estate. Although nephew forbore gambling which he had a legal right to do, his promise to perform was not mutually induced (see last 2 elements). 

Comment on case: Hamer held 5K in “trust” which is not an executory promise.   

Pennsy Supply v. American Ash Recycling, 2006. Consideration present.  
Synopsis: Pennsy, a pavement subcontractor, picked up free AggRite from AA, in which AA conditioned giveaway on Pennsy disposing hazardous material. Aggrite was defective and had to be removed before disposal. In turn, Pennsy brought “breach of contract & warranty” causes of action. Court held consideration was present in bargaining process, reversing dismal of lower court and remanding. 

Dougherty v. Salt, 1919. Aunt-nephew case. No consideration.  
Synopsis:  Personal rep. for 8-year old nephew sued for “breach of contract” against aunt’s executor. Alleged contract was letter to nephew promising money for him being a “good boy.” Court found promise even with “value received” written on letter does not constitute consideration.  Rationale is that value must be received for consideration. Another example of a promissory gift. 

Illustrative Cases – Qualifying Consideration. 

Batsakis v. Demotsis, TX 1949. Consideration present. Greece case. 
Synopsis: Plaintiff loaned friend in Greece $25 and had borrower sign letter promising to repay $2000/interest. Sued for “breach of contract.” Borrower only received $25, not $2000. Absent direct evidence of duress or undue influence, consideration was present so contract was formed. Holding was inadequate consideration does not void contract.  

Comment on case:  Lacking of or poor consideration is still consideration. All or nothing—consideration is or is not present. 

Plowman v. Indian Refining Co. 1937. No consideration. Group retirement case. 
Synopsis:  Plowman’s VP promised 18 former employees retirement benefits until death. Payments discontinued after year, sued for “breach of contract.” VP lacked authority and check pickup was not a mutually induced performance. 

Comment on case: Past action, by definition, cannot constitute consideration.

Comment on rule:  Unconscionability doctrine voids an otherwise enforceable contract if it was a grossly unfair bargain. Elements are 1) lack of meaningful choice and 2) unreasonable terms. Usually imbalance in bargaining power is assumed due to education level or intelligibility. See Williams v. Walker Thomas Furniture Co. (584). See also UCC 2-302(1). 




3 CONSIDERATION SUBSTITUTES – PROMISSORY ESTOPPEL & PROMISSORY RESTITUTION. 

Promissory Estoppel (reliance, Section 90). 

General Rule: Substitute for consideration when proving that contract was formed. 

Comment on rule: It is not an affirmative defense like “fraud,” “duress,” or “unconscionability.” PE may substitute for virtually any cause of action but is rarely succeeds. 

Elements: 
1. Promisor makes promise.
2. Promisor intends to expects promisee to rely on promise.
3. Promisee does rely on promise (does something promise would not have done had the promise known that the promise would not be kept; therefore, reliance is done BEFORE promise is breached). 
4. Promisee’s reliance on the promise detriments promisee (promise incurs detriment BEFORE promise is breached; therefore, the detriment cannot be not getting what was promised). 
5. Reasonableness (it is reasonable for promisor to expect promise to rely and it is reasonable for promise to rely).
6. Unjust (it would be unjust for the promisor not to keep the promise after the promise detrimentally relies). 

Illustrative Case. Katz v. Danny Dare, Inc. 1980. No promissory estoppel. 
Katz a long-time employee of Dare suffered a head injury which affected his work performance. Katz was offered pension and Dare board passed resolution for retirement. Katz began working part-time with another company and helped Dare one day a week. Dare rescinded pension. PE substituted for consideration and applied. Court held Katz because he relied on pension despite part-time job (see six elements). 

Comment on case: No consideration was present because non-contract employees are hired “at-will.”

Promissory Restitution. 

General rule: Another substitute for consideration. Applied when considering past action. Do not confuse with Restitution law which is comparable to Tort or Contract law. Promise made after performance; think “compensatory.”  

Elements. 
1. Material benefit to defendant (person who later promises—promisor—receives a material benefit). 
2. Plaintiff has a loss in providing material benefit (person who later receives promise—promisee—has loss).
3. Defendant makes promise AFTER receiving material benefit from promisee.
4. Unjust for promisor not to keep promise. 

Illustrative Case. Mills v. Wyman, 1825. (286). No restitution. 
Son returns from sea and is cared for by Good Samaritan, Wyman. Son dies and Wyman sues for “breach of contract,” claims that father promises to reimburse for expenses. Son died before promise to pay was made. Court rules that Wyman cannot seek restitution because promise was made after death, does not apply (see third element). 
Comment on rule: See Webb v. McGowin for case where PR applied. 
What promises may courts enforce?

I. OFFER & ACCEPTANCE

Common Law Offer & Acceptance. 

A. Offer definition: An offer is the 1) manifestation of willingness to 2) enter into a bargain, so made as to justify another person in understanding that his assent to that bargain is 3) invited and will 4) conclude it (with no further communication).  Restatement (Second) §24. 

Offer is a promise without consideration. Common law uses “mirror image” (in which contract is formed by conduct by other parties that recognizes existence of contract) and “last shot” (last version takes precedence and becomes final version when conduct suggests acceptance) rules. See UCC 2-204 and 2-205 for sale of goods. 

Illustrative Case. Lonergan v. Scolnick, 1954. Newspaper ad case. No offer.
Land-owner puts intending to sell puts ad in paper. Prospective buyer asks for more information, and receives a form letter. In the next correspondence, buyer asks more questions and seller instructs buyer to “act fast.” Buyer does not act fast enough and land is sold. Court held that seller did not make an offer; correspondence was preliminary. There was no “expression of fixed purpose for definite offer.” 

Comment on case: Ad was not an offer because it could not have concluded with further communication. 

Option contract is one which meets requirements of a contract BUT limits promisor’s power to revoke (giving promisee full power of acceptance).

B. Related offer and acceptance definitions and rules 
Ways in which an acceptance may be terminated:
1. Rejection of offer
2. Counter-offer
3. Lapse of time
4. Revocation by offeror
5. Death or incapacity of offeror or offeree.  (Second) Restatement §36. 

Remember that four are exercised by offeree and other by offeror. 

Revocation: An offeror must communicate a revocation to an offeree in order to terminate the power of acceptance. (Second) Restatement §38.

Counter-offer:  is a substituted bargain differing but related to the original offer. An offeree’s power of acceptance is terminated by making a counter-offer. (Second) Restatement §39.

Mailbox rule: Offeror cannot revoke an offer once it sent. An offeree may have formed the contract without offeror’s knowledge. Creates bright line by which a contract is formed through this method. 

Illustrative Case. Normile v. Miller, 1985. Snooze you Lose case. Offer revoked. 
Real estate broker and prospective buyer begin negotiations. Offer to purchase form is given; counter-offer is made. Broker states that buyer has until 5pm next day. Another buyer makes purchase next day afternoon before other buyer “accepts.” Court ruled that revocation must be communicated and because broker told buyers “you snooze, you lose” the offer was properly revoked. 

Comment on case: Counter-offer does not have consideration and is revocable. Option contract, however, has consideration and must be terminated accordingly (see Restatement §36).

Agreement in Principle. 
Pennzoil/Texaco case (Casebook 188). Penn-Getty reached “agreement in principle” and then Getty-Texaco merged. Jury found that Penn-Getty intended to be bound despite formal contract. Texaco lost 7.53 billion.  

Unilateral contracts. 
A promise exchanged for a performance. Classical approach allowed offeror to revoke at any time. Modern law limits power to revoke once performance has begun. (Second) Restatement 45.

Illustrative Case. Petterson v. Pattberg, 1928. Tenant buyout case. Classic perspective of offer revocation.  
Landlord offers tenant to buy-out lease by the end of May. Tenant arrives at landlord door by deadline but landlord refuses payment. Tenant claims “breach of contract.” Court holds for landlord ruling that offer was revoked when landlord refused payment at the door. 

Comment on case: In classic contract law a unilateral contract consists of 1) act of performing is “consideration”; 2) performance is “acceptance”; and completion fulfills all necessary conditions. 
In modern contract law, if consideration is not present, “substantial performance” is sufficient to form contract. 

See Cook v. Coldwell Banker/Frank Laiben Realty Co, realtor-bonus case for modern rule (casebook 58). 

Agreement to Agree.
An agreement to agree is postponed bargaining or an incomplete agreement in which essential terms or agreements must be made to form a final contract. 

General rule: None exists. Four possible legal outcomes depending on the jurisdiction: 1) no contract 2) agreement to bargain in good faith; 3) court sets terms or finds way to determine terms or 4) promissory estoppel. 

Illustrative Case. Walker v. Keith, 1964.
Tenant and landlord sign 10-year contract in which extension’s rental terms were to be determined later. Parties failed to agree and tenant brought “breach of contract” cause of action. Court held that agreements to agree must have some level of specificity.

Comment on case: In case, 10-yr. option was the promise; option was a material term because it could have affected price; promise relied on option for consideration. 

Also See Quake Construction v. American Airlines, Inc.  (casebook 177). Example of how ambiguous terms may generate different legal remedies EVEN if parties intended to be bound. 

Electronic Contracting. 
Example of a modern contract in which contract law has had to adapt. Case law classifies three types of electronic contract terms: 
1) Shrink-wrap (item is sent and can be returned within specific time); 
2) Click-wrap (“accept terms” before product use);
3) Browse-wrap (find terms on website). 



Illustrative Case. Brower v. Gateway 2000, Inc., 1998. 
Gateway customers brought several causes of action against Gateway including its “dispute resolution” provision in its shrink-wrap terms. Common law applied so terms themselves were valid. The DR provision, however, was ruled unconsciousable. 

Comment on case: Heavily criticized ruling because under UCC 2-207 Gateway was considered “offeror.” Preferred rule is in Klocek v. Gateway Inc. (Note 2, p. 201) in which Gateway accepted customer offer. 

II. STATUTORY LAW FOR GOODS VIA UCC
UCC consists of 9 articles on commercial transactions and is most of country’s contract law. Revised UCC is not adopted in most states. 

UCC 2-102. Purposes; Rules of Construction; Variation by Agreement. 
States that UCC intends to simply, clarify and modern commercial transaction law of goods. 

UCC 2-204. Contract formation. 
Like common law a contract for the sale of goods may be formed via conduct by other parties, which recognizes existence of a contract. 

UCC 2-205 on firm offers.
Merchant offer to buy or sell goods in a signed writing which by terms give option that is NOT revocable during stated (reasonable) time or period before 3 months. If longer than 3 months, offeree must sign separate form. 

UCC 2-207 on qualified acceptance.  
. UCC 2-207 departs from common law for qualified acceptance; therefore you may form a contract for the sale of goods without a “mirror image.”  

Contract is formed with a “definite and seasonable expression” of acceptance unless expressly made conditional vis-à-vis exchange in writings. 

Additional terms are additional proposals to contract (and must be negotiated). 

Between merchants additional terms are proposals unless terms materially alter contract. In which must be negotiated and expressly agreed. 

A contract may also be formed by both parties if conduct recognizes a contract in such case AGREED terms become part of contract with UCC TERMS. 
See separate handout for full break-down. 

Illustrative Case. Princess Cruises Inc. v. General Electric Co, 1998. 
Princess hires GE to perform ship maintenance. GE drafts a Purchase Order and GE drafts a Final Price Quotation. GE’s Price Quotation included additional terms including limited liability clauses and disclaimers. Princess has work done and pays for it. When repair worsens and causes cancellations, Princess cannot recover because its conduct formed contract. Under common law liability provisions are allowable under “last shot” rule. If goods predominately contract and UCC applied, additional terms would have been negotiable and explicitly agreed.



What are the terms of a contract and to whom do they apply?

I. STATUTE OF FRAUDS

Context: Statute of Frauds was designed to prevent false contractual obligations but has been abused to evade valid contracts, too. SF applies to certain types of contracts for longer than a year. (See UCC 201(1) on Statute of Frauds.) 

General rule: a contract for sale of goods worth $500 or more is not enforceable unless made and signed in writing. A writing is sufficient even if it omits or incorrectly states an agreed term as long as quantity is correct. Rule governed by its exceptions, allowing for liberalism. There are few occasions where statute would prevent a case from a jury. 

Illustrative Case. Crabtree v. Elizabeth Arden Sales Corp., 1953. SF does not apply.
New employee to have pay increase in second year when employer refuses to increase salary as negotiated and agreed upon at hiring. Evoke statute of frauds because increase was never in written contract. Court held for employee by using several written documents to prove contractual agreement. 

Comment on case: Demonstrates liberal interpretation of frauds to employ “justice.” 
Also see Alaska Democratic Party v. Rice (Casebook 323) for PE substitution.

II. PAROL EVIDENCE RULE

Context: Involves the admissibility of prior or contemporaneous evidence (oral and written) to determine existence of an oral agreement. It may also “fill gaps” for written documents under certain circumstances. Another rule governed by its exceptions for policy reasons. Elements include 1) contract; 2) that is final and formal; 3) intended to be the final expression of agreement; 4) signed by both parties. 

General rule: Once a contact is written and finalized (signed by both parties), any prior evidence (related to negotiation) is NOT admissible. (Remember that this is a negative rule.) 

If there is a written contract signed by both parties that is seemingly complete then rule applies and extrinsic evidence is excluded. If it does not apply, then extrinsic evidence may be permitted to add to or contest written document.  

PER does NOT apply (extrinsic evidence permitted) if evidence 
1) explains meaning; (ambiguity exception)
2) is after final contract; 
3) shows “effectiveness” of an oral condition; 
4) attests to contract’s validity; 
5) establishes “equitable remedy”; 
6) shows “collateral agreement.” 

Classic “four corners” approach considers written documents as “final authoritative statement” or of “complete integration.” This approach uses the “four corners” test and “merger clause” (states that contract is culmination of negotiations leading up to contract and that the contract is final) to establish integration. 





Illustrative Case. Thompson v. Libby, 1885. Classic approach to PER.
Agreement between plaintiff and defendant to buy logs marked “H.C.A.” during 1982 and 1983 winters for ten dollars per 1000 feet. Plaintiff sues for breach of contract for log payment. Defendant argues warranty breach because logs were defective. Plaintiff responds that warranty was not in writing. Defendant counter-argues that warranty is collateral to main agreement so parole evidence should be admitted. Court uses “four corners” test, rejecting defense, and rules for plaintiff. 

Corbin approach determines integration based on actual intent (intent test) of parties in which a “four corners” analysis may not be enough. 

Illustrative Case. Taylor v. State Farm Mutual Automobile, 1993. Modern (Corbin) approach to PER.
Multi-person car accident occurs, and Taylor has 2.5 million dollar judgment found against him. Plaintiff claims State Farm (SF) settled in “bad faith” with other litigants allowing for large judgment against him, releasing SF from liability. SF’s defense is that “bad faith” was disclaimed in settlement agreement. Court found “bad faith” clause ambiguous, and in such cases PER does not apply. Utilized Corbin approach that allowed intent of parties to be examined in which additional evidence was needed to resolve ambiguity. 

 
III. IMPLIED TERMS AND INTERPRETATION

Implied Terms

General rule: Common law “implies” certain terms into contracts in which it is suggested that it was the parties’ intentions to include such terms. 

Illustrative Case.  Wood v. Lucy, Lady Duff Gordon. 1917. Cardozo decision, 4-3.  
Parties entered into a one year exclusive license agreement where Wood would place endorsements on Lucy’s designs. Lady secured endorsement with Sears, thus breaking exclusivity agreement, and Wood brought suit claiming “breach of contract.” Lady’s defense was “no consideration” due to contract language suggesting an illusory promise. Court remanded stating that agreement was a contract with implied terms for Wood to make “best efforts” placing endorsements. 

UCC contains “gap-filling” provisions which operate like common law implied terms that often protect certain interests, including 2-305(1)(4) on “reasonable price” (when price is open) and 2-309 on “reasonable termination” (in which a party must be notified).

Illustrative Case.  Leibel v. Raynor Manufacturing Co., 1978.   
Parties entered into an at-will dealer-distributor agreement. Plaintiff suing for “breach of contract” claiming that defendant did not offer reasonable notice of contract termination (looking for damages of which remaining merchandise was disposed). Court determined that “real purpose” of agreement was for sale of goods in which UCC applied. UCC requires “reasonable notice” to be given when an at-will agreement is terminated. Remanded to determine whether reasonable notice was given. 

Comment on case: One of many “gap-filling” provisions in UCC, known as “default rules” that exist to promote fairness and efficiency. 





Interpretation 

General rule: A “modified” objective rule which determines whose meaning controls the contract and what was that party’s meaning. 

Principles of interpretation: 
1. Meaning of a word in a series is affected by others or may be affected by its immediate context. 
2. A general term joined with a specific one will be deemed to include only things that are like the specific one. 
3. If one or more specific items are listed, without any more general or inclusive terms, other items although similar in kind are excluded. 
4. An interpretation that makes the contract valid is preferred over one that makes it invalid. 
5. If a word or phrase contains two reasonable meanings in a written contract, and each meaning favors opposing parties, the meaning which favors the drafter is preferred. 
6. A writing(s) that form part of the same transaction should be interpreted as part of a whole. 
7. The principal apparent purpose of the parties is given great weight in determining the meaning to be given to manifestations of intention or to any part thereof. 
8. If two provisions of a contract are inconsistent with each other and if one is “general” enough to include the specific situation to which the other is confined, the specific provision will be deemed to qualify the more general one. 
9. Where a written contract contains both printed provisions and handwritten/typed provisions, and the two are inconsistent, the handwritten provisions are preferred. 
10. If public interest is affected by a contract, that interpretation or construction is preferred which favors the public interest. 

Professor K-F suggests that these are intuitive means by which we may analyze which interpretation should govern contract. 

Illustrative Case.  Frigaliment Importing Co. v. B.N.S., 1960. Chicken case. 
Plaintiff brought suit for “breach of contract” against chicken distributor for supplying “fowl.” Court considered each argument brought forth by plaintiff to establish its interpretation, including size specified in contract, translated usage, and third-party standards reference. Held that defendant’s interpretation was valid.

Comment on case: Mostly illustrative of interpretation reasoning. 


IV. IMPLIED OBLIGATION OF GOOD FAITH

General rule: Good faith is often an implied term within a contract whereby “good faith” is determined by an objective reasonable person standard. UCC 1-203 provision states that implied obligation should be assumed for all sections. 

Illustrative Case.  Morin v. Baystone, 1983.  Artistic effect case. 
Morin (subcontractor) brought suit when defendant refused to pay for aluminum wall installation. General Motors (Baystone) argued that contract contained “owner’s satisfaction clause” and that it dissatisfied with job. Clause was ambiguous and when applying “objective” satisfaction standard, Morin did reasonable job. Court reinforced that disapproval must be “honest” dissatisfaction, unless a third-party is making judgment. 

Comment on case: Three types of satisfaction “good faith” may appear: 1) reasonable person, in which experts can judge; 2) subjective, in which party must have honest disliking; or 3) illusory promise, which allows whimsical rejection.

Is there a breach? 
I. CONDITIONS

General Rule: An express condition is a clause that the parties put in a contract that is supposed to be followed exactly.  

Illustrative case. Oppenheimer v. Oppenheim Appel. (783). 
Case involving conditional sublease between two companies. Oppenheimer promised to sublease space “unless and until” landlord consented and agreed to make negotiated phone installations. Contract specified express conditions that landlord consent and agreement needed to be submitted in writing by certain dates. The latter condition was not made in time (substituted by a phone call) and subletting company brought suit for breach. Defendant argued no contract because express conditions were not met. Trial jury awarded damages to plaintiff; judge granted judgment notwithstanding; appellate court reversed and reinstated jury verdict. Court held for defendant, ruling that substantial performance is not an applicable defense to an express condition. 

Comment on case: Express conditions are not subject to substantial performance defenses because they show an intention to be bound my literal compliance. See “Express Condition” handout for more details (added to end of outline) about promissory and non-promissory express conditions. 

General Rule: Exceptions to an express condition include estoppels, waiver, and forfeiture (as seen in illustrative case). 

Illustrative case. J.N.A. Realty Corp. v. Cross Bay Chelsea Inc. 
JNA Realty, owner of commercial building, claim contract breach against Cross Bay, tenant, for failing to meet express condition for 10-year renewal option. In dispute is a paragraph included within 12-page rider that transferred from previous tenant five and a half years ago. Cross Bay argues it did not notice paragraph until JNA brought it to their attention after the specified date, valuable improvements were made to the property, and that they would suffer forfeiture if evicted. Court holds that equitable relief is permitted to prevent forfeiture; condition waived. Dissenting opinion argues that an excuse is necessary to evoke equity and plaintiff was merely negligent in its contract review.  


II. MATERIAL BREACH

General Rule: Materiality of breach determines whether 1) non-performance is material breach that discharges non-breaching party and is awarded damages or equitable relief or 2) non-performance was immaterial in which contract was “substantially performed.” 

A material term may be called “constructive condition” by some courts, however, it is simply a label; see “Constructive Condition” handout for details (at end of outline). 

Illustrative case. Jacob & Youngs, Inc. v. Kent (808). Reading pipe case.  
Company contracted to build Kent’s country house for 77K. Kent withheld payment because subcontractor did not use specified, though identical, “Reading” piping for house. Trial court excluded evidence about pipe comparability and found for defendant. Appellate reversed. Court affirms arguing that substantial performance was made by plaintiff, in which withholding payment is a breach. Reading pipe provision was held not to be a mere promise, and thus an immaterial breach that was substantially performed. See Conditions/Material Breach handout for details.  

Comment on case: On the subject of damages, majority believed that cost to replace pipe was extremely high, and would have resulted in forfeiture. Dissent viewed facts differently and believed that plaintiff’s failure to perform was either intentional or grossly negligent. 

III. ANTICIPATORY BREACH (REPUDIATION) 

General Rule: If one party is likely to materially breach, the other party may anticipate breach and repudiate contract. Breaching party must be notified. A non-breaching party may revoke anticipatory breach only if other party is not relying on contract. 

Illustrative case. Sackett v. Spindler. Newspaper case. 
Splinder owned newspaper shares and contracted with Sackett to buy over 6K shares for 85K via installments. Sackett paid first two installments but was unable to pay for third. After delay and several promises to pay after extensions, Splinder sells shares to another buyer. Sackett brings suit for breach. Court held that it was uncertain whether Sackett was able to perform; his failure to pay at previous deadlines strongly suggested non-performance. Splinder was within legal rights to anticipate breach and repudiate contract.  

Illustrative case. Flatt v. Schiepf. 
Case involves contract for land in exchange for 160K on option that permit was obtained. When it was evident that buyer could not get permit, buyer planned to exercise option to eliminate contract. Seller indicated that it was still interested in sale to which buyer made a made proposed modification, offering 142K. Seller did not accept offer and later claimed anticipatory breach. Court held that seller’s response of “being interested” was ambiguous so proposed modification was not non-performance warranting an anticipatory repudiation. 


What remedies are available?
Efficient breach doctrine assumes that a legal remedy may easily make parties no worse off than if contact were performed. Equitable remedy in contract law is specific performance. Doctrines present competing policies. Efficient breach doctrine is further complicated by the fact that consequential damages are not recoverable. 

I. EXPECTATION

General Rule: Contract damages are limited to those “arising naturally” out of the contract (expectation damages) assuming that they are directly caused from breach and are measurable (excludes emotional distress, punitive damages, and attorneys’ fees). 

**Illustrative case. Hadley v. Baxendale (869). 
Miller’s shaft breaks and sends for a new one through delivery company for two pounds, four shillings. Delivery is delayed, and as a result, miller losses profits from mill shutdown. At issue is what the miller may recover. Court famously holds that profits were consequential and not recoverable unless contemplated at the time the contract was formed. 

Comment on case: Consequential damages are only permitted if contemplated at the time the contract was formed. “Contemplation” is subject to debate, but it may be determined by “tacit agreement” rule or UCC’s “known or should have known” stanard. Plaintiff has duty to mitigate. Incidental damages (costs to find mitigation) are also recoverable. 

II. RELIANCE

General rule: Recoverable damages measured before breach if expectation damages are too speculative. 

Illustrative case. Wertzman v. Hightower Productions.  

HT hired Wertzman to incorporate company that intended to buy public stock to finance “flagpole sitting” project. HT was not incorporated and was forced to stop selling stock leading to company’s failure. Court held that HT relied on proper incorporation to exist, Wertzman did not properly perform, and therefore, Wertzman should pay damages. 

Comment on case: Defendant must prove that plaintiff would have incurred loss regardless of reliance. On the other hand the nature of reliance damages is that they are speculative. Case demonstrates competing policies. 

III. RESTITUTION

General rule: Recoverable damages measure defendant’s unjust gain if expectation damages are too speculative. Restatement (Second) §374.

Illustrative case. Lancellotti v. Thomas (988). 
Seller contracted to sell property and rent business for buyers who agreed to pay 25K at signing and build addition to seller specifications by certain date. Buyers are unable to obtain permit and addition is not built on time. Seller declared default and discover missing equipment. Buyer brings suit for breach. Court, however, holds for seller (despite own breach) because buyer would have enjoyed rent-free business for nearly a year after not meeting condition. 

IV. SPECIFIC PERFORMANCE & LIQUIDATED DAMAGES

Specific Performance
General rule: Equitable remedy in contract law is available if the legal remedy is inadequate. 

Illustrative case. City Stores Co. v. Ammeman. Tysons Corners case. 
Project developer promises mall space to City Stores for City Store’s cooperation in writing zoning letter on its behalf to county Board of Supervisors. Upon zoning approval, project developer claimed no space was available. Court held developer in breach and examined three questions 1) valid contract; 2) specific performance available (legal remedy inadequate); and 3) whether specific performance would have created an unreasonable hardship (like forfeiture). Project developer held to specifically perform by offering space to City Stores. 

Liquidated Damages
General rule: Clauses within contracts that typically indicate damages if contract is breached. When clause appears the immediate issue is “penalty??” (Remember that punitive damages are not recoverable in Contract law.)  

Liquidated damages are consistent with efficient breach doctrine described at beginning of section. 





What defenses to performance exists?
A number of affirmative defenses exist challenging a contract’s validity (10).

1. Unconsciousability defense constitutes 1) grossly unfair terms and 2) a lack of meaningful choice. 

2. Fraud entails a present intent not to perform. 

3. Duress is the result of a direct threat of physical harm. 

4. Capacity may involve mental capacity and infancy, the latter is a bright-line rule related to the age of majority.  

5. Mistake, impractibility, impossibility, frustration of purpose, changed circumstance claim that unexpected events occurred in which the court determines 1) who assumed the risk and 2) avoid economic waste. 

6. Public policy is a court decision that “legislates” when legislature is silent on subject. 

7. Economic duress constitutes a 1) wrongful act and 2) lack of alternatives (compare to unconsciousability). See Totem Marine Tug v. Alyeska (538) and Alaska Packers’ case. 

8. Undue influence constitutes 1) excessive force and 2) a weakened party. 

Illustrative case. Odorizzi v. Bloomfield School District (548).
Arrested school teacher forced to resign after school officials approached him at home and threatened to publicize “homosexuality” charge if he remained with employer. Charges are later dismissed and teacher wants his job back. Court held that undue influence is allowable defense given the circumstances surrounding resignation. 

9. Mistake constitutes 1) an interpretation of who assumed the risk and 2) which remedy may avoid economic waste. 

Illustrative case. Lenawee County Board of Health v. Messerly. 
Buyers sold building with defective sewage system. Seller unaware of problems, which was inherited from previous owner. Court held that buyers assumed risk due to “as is” clause within contract. 

10. Modifications are only valid if contract elements are met and there are no defenses to its formation. Distinguish from UCC 2-209(1) which does not require consideration for the sale of goods (it is, however, subject to an implied obligation of good faith). 

Illustrative case. Alaska Packers’ Association v. Domenico. 
Workers attempt to renegotiate contract once at destination (Alaska) claiming that nets were inadequate. Supervisor did not have authority to re-write contract and felt compelled to acquiesce under those conditions. Court held that modified contract had no consideration and was not enforceable.

Comment on case: Court had several grounds to rule in plaintiff’s favor. Alternatively court could have ruled the new contract unenforceable because of undue influence. 



Illustrative case. Kelsey-Hayes Co. v. Galtaco Redlaw Casting Corp. Castings case. 
Casting manufacturer and brake system manufacturer enter into three-year contract in which each successive year reduced buying price. Casting company gets into financial trouble and raises prices by 30%, and then another 30%, otherwise threatening business bankruptcy. Kelsey is unable to mitigate and pays higher prices. Kelsey files a lawsuit to invalidate contract claiming economic duress. Court holds for Kelsey arguing that the contract modification was not freely entered into because Kelsey either had to pay higher prices or face its own bankruptcy. 


Miscellaneous 

I. THIRD PARTY BENEFICIARIES

L------------H-----------F
Repay	I will repay L

General rule: Intended third party beneficiaries may sue new or old promisee for relief. 

In scenario above (based on Lawrence v. Fox case), Lawrence has loaned money to Holly, and Holly has loaned money to Fox. Holly and Fox make agreement that Fox will re-pay Lawrence. Lawrence becomes third-party beneficiary; Holly becomes promisee; Fox becomes promisor (to Holly). Lawrence may recover from either Holly or Fox. 

Most common with creditor-debtors today. See Vogan v. Hayes Appraisal Assoc. (745).

II. ASSIGNMENT AND DELEGATION

General rule: Duties are assigned and are NOT transferrable unless consented. Rights, however, are transferrable and may be delegated. See Sally Beauty v. Nexus Products. (770). 


UCC Sections to be handed out with exam this year

1-203 - Obligation of good faith within Article
2-102 - Article on the sale of goods
2-105 - Goods definition; “moveable” things or things attached to realty
2-203 - Seals do not establish consideration
2-204 – Contract formation; first two parts are like common law, and third section may be like it depending on jurisdiction (related to modern interpretation approach)
2-205 – Firm offer; merchant option in signed writing is NOT revocable if reasonable time within three months
2-207 – Additional terms; “seasonable expression of acceptance”; how terms can become proposals; how conduct may manifest assent
2-209 – Modifications; do not need consideration yet are still subject to implied obligation of good faith
2-210(1)(2) – Assignment and delegation; omit last sentence of (2) which is like common law 
2-302(1) – Unconsciousability; like common law
2-305(1)(4) – Open price term; sets to “reasonable price”
2-309 (3) – Termination; sets “reasonable notification” for termination 
2-615(1) – Excuse (changed circumstance); like common law and difficult to use 

Express Conditions

An express condition is a clause that the parties put in a contract that is supposed to be followed exactly.  As we have seen, however, there are exceptions.  An express condition is usually written in language to the effect of “if and only if....then” or even just “if...then.”

One can classify express conditions by their promissory or nonpromissory nature. Examples of express conditions as follows (exceptions discussed in Part II):

A.  Types of express conditions with examples
1.  Promissory condition–
	Condition – I will pay you if and only if you use Reading Pipe.  (Not how the promise was expressed in the Reading Pipe case.)
	Result – If you don’t use Reading Pipe, you will not be paid.

2.  Nonpromissory condition– party to perform condition has some control over occurrence of the condition
	a.  Condition – I will buy your house if I get financing.  
	     Result – If I do not get financing, no contract forms for me to buy your house.  No one is in breach of anything.  Since the express condition is given to protect the buyer, however, the buyer can choose to buy (waive the condition) and let the contract form, even if he or she does not get financing (assuming the buyer can afford it). 
	     Caveat– If I do not try to get financing (if I do not use good faith efforts to try to get financing), then the condition is “excused” (it disappears from the contract).  Then, if I do not buy the house, I am in breach and will have to pay damages. 

	b.  Condition – I, potential tenant, will lease from you, landlord, if you give me a written notice on or before Jan. 1, 2009, from the cable company that cable can be installed in the apartment.
	      Result – If the written notice is not given by the time stated, then the tenant does not need to rent the apartment.  Since the express condition is given to protect the tenant, the tenant can choose to rent even if the notice is not given.  The landlord has not breached anything because there was not a promise to provide the notice, nor did the landlord have to do anything in good faith.

3. Nonpromissory condition–no one has any control over the occurrence of the condition
	Condition – I will landscape you yard tomorrow if it does not rain.
	Result – If it rains I do not need to landscape your yard.  If it does not rain, I do.

B.  Exceptions
	1.  A court may choose to ignore the “if and only if” type language if it believes it was not really intended by the parties to be an express condition. 
	2.  Other exceptions such as estoppel, waiver, forfeiture, as seen in the text











Constructive Conditions, Material Breach, “Mere” Promises and Immaterial Breach (Substantial Performance)—and a little Remedies 

This topic has to do with what happens when a term in a contract is not performed or complied with.  What will happen  presents two basic questions about the nature of that term.
	1.  If the term is a promise, its nonperformance is a breach .  A subquestion then arises:  if the promise was breached, then was it a material breach or an immaterial breach?
Or
	2.  If the term was not a promise by anyone, does its nonperformance have a consequence or was its nonperformance inconsequential (without consequence)?

Question 1–Part 1--Material Breach/Constructive Condition

Because the nonperformance of a promise is a breach of that promise, then the nonbreaching party is entitled to a remedy.  Whether the nonbreaching party is discharged from performing the contract depends on how important the promise that was breached was to the contract, and whether the remedy sought is legal or equitable.  The following terminology is used:

I.  Material Breach
 	A.  If the promise was very important, it was a “material” part of the contract.   Therefore the nonperformance of the material promise is a material breach.

	B.  If one party materially breaches a contract,
A.  then the nonbreaching party is 
(1) discharged from his or her performance under the contract 
			AND
(2) entitled to damages–expectation or reliance or (possibly) restitution, which are legal remedies 
			OR
b.  if the legal remedy is inadequate, the nonbreaching party can seek specific performance, an equitable remedy; the judge can then decide whether specific performance is possible and appropriate.  If the judge orders the breaching party to specifically perform the contract, the nonbreaching party is not discharged from performing because the nonbreaching party cannot get the breaching party’s performance for free.

II.  Constructive Condition – The use of the term “Constructive Condition” is just a label.  It is another way of talking about the consequences of a material breach.  If the promise that is breached is so  important (material) that the breach is material, then that promise is labeled a “constructive condition.”  Then one can say that the nonoccurrence of a constructive condition entitles the nonbreaching party to the same remedy as described in I.B., above.  Therefore, saying that a constructive condition did not occur is the same thing as saying that there was a material breach. 
Question 1, Part II--Immaterial Breach, Substantial Performance/”Mere Promise”
			
I.  Immaterial Breach
A.  If the promise that was not performed was not important in the context of the whole contract, then its breach was “immaterial”
B.  If the breach was immaterial, that means that the breaching party “substantially performed” the contract.
C.  If the contract was substantially performed, then the nonbreaching party cannot stop performing (is not discharged from performing), but the nonbreaching party can collect damages for the immaterial breach (how those damages are measured may raise a difficult question, however, as we saw in the Reading Pipe case).

II.  Mere Promise v. Constructive Condition
A.  Since the term constructive condition refers to a promise, the breach of which is material, a promise that is immaterially breached cannot be labeled a “constructive condition.”
B.  Unfortunately, no one has come up with a useful term that means the opposite of a “constructive condition” (a “nonconstructive condition” could probably refer to many things– that term is not used).  The term that is used as the oppositive of a constructive condition is a “mere promise.” The breach of a “mere promise,” by definition of the term “mere promise,” is not material. (Of course a constructive condition, by definition, is also a promise because its nonoccurrence is a breach– a material one.  All of this means the terminology is confusing.)

III.  Telling the difference between a material breach and an immaterial breach (or the nonoccurrence of a constructive condition or the nonoccurrence of a “mere” promise)–That depends on the context of the contract– which promises are very important and which are not.
	


	
	

		

