CONSTITUTIONAL LAW OUTLINE

I. Introduction

A. Topics Generally

i. Separation of Powers

ii. Federalism

iii. Individual Rights

B. Steps to Interpret Constitutionality of a Law:

i. Start w/ Constitution’s text.  Then look to prior cases for interpretation (all 3 levels of fed cts).  Third, original intent of the framers/history.  Lastly, policy (if it is a case of first impression) tempered by other considerations)

II. U.S. Constitution

A. Generally:

i. Positives:  Blueprint for government.  Separation of powers is foundation of national balance.

ii. Drawbacks:  government of divided powers is not as efficient as one where powers are combined (James Madison: “Accumulation of all powers – legislative, judicial, and executive – may justly be called the very definition of tyranny.”

iii. Basic idea of Federalism comes from the 10th Amendment (all powers not given to the federal government are reserved to the states – does not use words “expressly delegated”)

iv. Justice Marshall on Constitution:  “It is the nature of all written constitutions to try to limit the power of government.”  Constitution is supreme law of the land – acts inconsistent with it are null and void.

B. Three Branches:  Legislative (Art. I – elected locally), Executive (Art. II – elected nationally), Federal Judiciary (Art. III – not elected at all (nominated by President, confirmed by Senate, and serve life tenure only removable for high crimes and misdemeanors).

C. Congressional Powers – articulated in Article I, § 8

i. Levy taxes, regulated commerce among the states, immigration role, bankruptcy laws, post office, money and currency, power to declare war.

D. Presidential Powers – articulated in Article II

i. Commander in chief, proposes treaties & makes executive orders, nominates ambassadors and supreme ct justices, day to day administration (executing laws Congress passes).

E. Judicial Powers (Federal Courts) – articulated in Article III

i. Primary expositors of constitutional law, all have life tenure (not accountable politically to anyone – fundamental tenet of constitutional separation of powers).  Under Constitution, court’s job is to decide rights of individuals.

ii. Can issue a writ of mandamus – tells a political official to do an act required by law.

III. Judicial Review

A. Marbury v. Madison - Basic tenets of judicial review:

i. Does P have a right to what he seeks?

ii. If he has a right, and that right has been violated, do the laws of the country afford him a remedy?

iii. If they do afford him a remedy, is it a mandamus issuing from this court?

1. Is there a statute purporting to give the court the power?

2. Is that federal law passed by Congress consistent w/ Article III giving it this power.

B. Blackletter Rule:  Where the Constitution, as interpreted by the Supreme Court, conflicts with laws enacted by Congress, Supreme Court may declare such laws unconstitutional and invalid.
i. Court never expressly says in its decision on role of interpreting laws that they have the final say.
C. U.S. is a government of laws.  “The very essence of civil liberty certainly consists in the right of every individual to claim the protection of the laws, whenever he receives an injury.  One of the first duties of government is to afford that protection.”

D. Two categories for Executive Powers:  (a) Duty and (b) Political discretion.
i. Court cannot enforce laws against another branch on issues of discretion, but it can for duty.  Court decides what is duty and what is discretion.
ii. Two things courts can do after Marbury:  Can tell President what to do in appropriate circumstances, and (b) can strike down congressional action.
E. Majority:  Found Marbury had right to commission and a remedy was available to him but the Supreme Ct could not issue a writ for it b/c of technicality of Section 13 of Judiciary Act of 1789.
F. Justice Marshall on Court’s Job to Interpret Constitution:  “It is emphatically the province and duty of the judicial department to say what the law is.  Those who apply the rule to particular cases, must of necessity expound and interpret that rule.  If two conflicts exist w/ each other, the courts must decide on the operation of each.”
G. Hamilton (Federalist Papers No. 78):  “The interpretation of the laws is the proper and peculiar province of the courts.  Ac constitution is in fact, and must be, regarded by the judges as a fundamental law.  It therefore belong tot hem to ascertain its meaning as well as the meaning of any particular act proceeding from the legislative body.”
H. MAJOR ARGUMENT:  Courts must hear cases that arise under the Constitution.  Therefore, they must look at the Constitution when hearing the cases.  Once looking at the Constitution, if they see a statute that is inconsistent w/ Art. III or any part of the Constitution, we compare the two and the statute is found unconstitutional b/c Constitution is supreme and paramount law.  The whole idea of written constitution is to limit government.  If Congress and President evaluated the validity of its own laws, there would be no limit on them.  No enforcement mechanism when deciding what you own limitations are.  Without limitations, there is no limit on gov’t.
I. As a matter of necessity, courts must examine legislation – checks and balances.
SEPARATION OF POWERS
IV. Separation of Powers – Generally
A. Purpose:  Wanted to avoid governmental tyranny but also wanted gov’t to be effective.
B. Two Interpretive Approaches:
i. Formalistic:  Text-based, categorical rule-based approach.  Easy to apply, limit judicial discretion, but sacrifices flexibility of new facts.  Can be summarized by syllogisms.
ii. Functionalist:  Starts w/ text but recognizes that more is necessary.  Case-by-case analysis that results in flexible balancing test.  Sacrifices stability, order, and predictability.
V. Nature of President’s Emergency Powers
A. Steel Seizure and Danes & Moore asks question – When there is no express congressional approval, how much power do we want President to have?
B. Youngstown Sheet & Tube Co. v. Sawyer [Steel Seizure Case]
i. BLACKLETTER RULE:  Tripartite analysis defining three types of Presidential action.  President’s act here is #3 – Congress should legislate in times of emergency (Jackson Concurring - Oft-cited today):
1. Explicit congressional authority – authority is maximal. 
2. Twilight zone – can rely only upon his independent powers when President acts w/o Congressional authorization or denial, distribution of power uncertain.  Determination fact-specific.
3. President acts contrary to Congress’ express/implied will – power at lowest ebb as he relies only upon his const’l powers minus any powers ceded to Congress.  Requires careful scrutiny.
ii. Background:  Korean war.  While troops in battle, imminent strike of steel industry.  President believed that strike could result in mass war casualties and issued exec order for Sec of State to seize private steel industry.  Gave Congress notice next day w/ option to overrule him.  Companies filed suit.
iii. Majority:  Rejected “theater of war argument” (prev. used by FDR where Congress had acquiesced, but Pres. can’t accumulate unconst’l power).  President can only act in the theater of war when it involves his commander in chief role.  This was domestic issue.  Syllogism – Only Congress can make laws.  President wanted to seize the mills, which was equivalent to making laws.  Sine only Congress can make laws, this violated sep of powers.
iv. Frankfurter Concurring:  Thought majority was too formalistic.  President lacks authority to issue this order, since Congress expressly rejected it in debating Taft-Hartley (labor).  Past acquiescence does not amt to permission.
v. Vinson Dissent: 3 reasons didn’t think Pres. overstepped power – (a) abide by what Congress says; (b) temporary in character & specific to seizure; (c) no statute directly in point.
vi. Rule to Take Away:  Jackson – Don’t want President to have emergency powers b/c no beginning and no end ( borders on tyranny.
vii. Segall Thought:  Had Black thought this was truly an emergency, would have voted the other way.  They must apply both legal rules and intuition. 
C. Dames & Moore v. Regan

i. BLACKLETTER RULE:  Presidential actions taken in accordance w/ executive agreements are likely to be upheld, at least when not resisted by Congress.

ii. Background:  Iran hostage crisis.  Carter acted under International Emergency Economic Powers Act to attach assets.  Made exec order, analogous to peace treaty but didn’t require congressional approval. 
1. Reason for allowing President to enter exec agrmt:  Efficiency (deal w/ one person).  Drawback – too much power in 1 person.
iii. Majority:  Pres. action here fell into Jackson Tripartite 1st category b/c IEEPA gave him express approval to act.  Implicit in the statute was Congress’ desire to give President broad powers in time of emergency.  Since original broad power & no specific statute prohibiting, ok.
iv. Segall Thought:  Use of silence here gave President power, while use of silence in Youngstown did not.  Silence is not determinate.

D. War Powers Resolution:  President’s Authorization of Troops

i. President can send troops abroad:  (a) Pursuant to a declaration of war, (b) pursuant to specific statutory authorization, or (c) because of national emergency resulting from attack on U.S.

ii. What President must do when committing troops:  (a) Send Congress report within 48 hrs and (b) bring troops home within 60 days unless (1) declaration of war/specific statutory authorization, (2) Congress agrees to extend period, or (3) Congress cannot meet b/c of attack on U.S.

VII. Bicameralism and Presentment

A. Art. I, § 1:  All legislative powers shall be vested in the House and Senate.
i. Goal – To ensure Congress does not act unilaterally – one house looks out for local interests, the other for state interests.
B. Art. I, § 7, cl. 2:  Every bill that passes both the Senate and the House shall before it becomes law be presented to the President.

C. Art. I, § 7, cl. 3:  The President can either sign or veto the bill in which case the veto can be overridden by 2/3 vote.

D. Executive branch today more powerful than ever before.  Congress has given broad delegations of power to the Executive b/c it realizes it cannot legislate every issue; thus, the large administrative state.

E. INS v. Chadha
i. BLACKLETTER RULE:  A single house of Congress cannot take legislative actions, unless the Constitution explicitly permits unicameral action.  4 Exceptions:
1. House power to initiate impeachment

2. Senate trial of impeachment

3. Senate approval of presidential appts

4. Senate ratification of treaties

ii. SECONDARY RULE:  If something is legislative in character and effect, it must go through bicameralism and presentment.  What qualifies as legislative in character and effect?  Anything that alters the legal rights, relations, and duties of persons.

iii. Background:  House passed resolution, pursuant to statute reserving legislative veto of executive action, overriding AG’s decision.

iv. Congress cannot delegate authority to Executive or independent agency and reserve right to override any particular exercise of that authority.  Delegation can only be altered through new legislation, which req. B&P.

v. White Dissent:  President and agencies make laws all the time that have effect of change legal rights of parties and don’t go through B & P.  Congress was only reserving duty to which constitutionally required.  Legislative veto important to maintain control over President.  Functional.

VIII. Presidential Appointment Power

A. President must appoint all officers subject to Senate approval but Congress can vest the appointment of inferior officers in:  The President, the courts of law, and the heads of agencies.

B. Bowsher v. Synar
i. BLACKLETTER RULE:  Once Congress passes a law, its involvement must end until Congress rescinds the law.

ii. Background:  Comptroller General (independent empl. nominated by President from Congressionally-recommended pool) fired by Congress.  Typically only removable by impeachment or fired by joint resolution of Congress and Presidential signature.

iii. Majority:  If Congress can fire someone, then it has power over him.  This individual was executing laws.  Congress’ removal of him gave it the ability to execute laws essentially, which it cannot do.  Exec branch official essentially was beholden to Congress in this circumstance.

1. Congress cannot remove an executive officer, however, it can limit the power of the President to remove an officer if Congress specifies a term of office and then provides that removal is allowable only for cause (Morrison).

iv. Segall Comment:  In Bowsher and Chadha, court took formalist approach – far more concerned w/ fear of tyranny than efficiency of gov’t.  Not case today though.

C. Morrison v. Olsen
i. BLACKLETTER RULE:  To determine if sep of powers violation for inferior officers, must ask ‘whether the removal restriction is of such a nature that it impedes President’s ability to perform his const’l duty.  Functions of the official in question must be analyzed in that light.’
ii. Background:  Congress empowered AG to appoint IC, who is an inferior officer.  Inferior officer not defined in Constitution though.  Case turns on whether IC is inferior officer or not.  Alleged that provision saying AG could not remove IC except for good cause challenged.

iii. Majority:  Relied on Myers (broad decision that said President must have complete control over all those who execute the law – scaled back by Humphrey’s) and Humphrey’s Executor (held Congress can restrict President’s right to fire agency heads, drawing distinction b/w purely executive and quasi-exec officers).  Defined IC as inferior officer and thus could be appt’d by courts.  Under new rule, found that IC’s functions are “executive” but found Exec branch could still remove for “good cause,” which does not let Congress increase its powers at the expense of the Exec, since it retains no control over the IC except ordinary impeachment.  Congress not taking power for itself, it is giving power away.

1. Two ways for Congress to increase its power:  (a) Increase its own power (Chadha) or (b) weaken President so much that by default, Congress becomes stronger.

iv. Scalia Dissent:  Exec branch should have all power related to exercising Executive power.  Court cannot decide that lesser control is sufficient.

IX. CONGRESSSIONAL DELEGATION OF LAWMAKING AUTHORITY

A. Mistretta 
i. BLACKLETTER RULE:  If there is an intelligible principle behind delegation of power from one branch to another, then Court will uphold that delegation.
ii. Majority:  Article III judges cannot be given administrative power – erodes their independence.  This was about sentencing though, where judges have a separate expertise.  Judges have limited rulemaking power, and nowhere better for that than sentencing – Court held very limited number of judges employed for this purpose for very limited amt of time.
iii. Scalia Dissent:  All commission does is make laws – Congress cannot delegate this power.  Very formalist.

B. Clinton v. New York (Line-Item Veto)

i. BLACKLETTER RULE:  Line item veto is unconstitutional – equivalent to President rejecting Congress’ policy judgment and relying on his own.  By President’s canceling of a duly-enacted law, he is technically amending and repealing a law, which can only be done through bicameralism and presentment.
ii. Majority:  While President traditionally possesses authority to decline to spend appropriated funds, the line item veto goes beyond this, by giving Presidents the unilateral power to change the text of duly-enacted statutes.  Constitution’s silence on this should be interpreted as an express prohibition.

iii. Scalia Dissent:  Congress has often given President authority to decide whether or not to spend appropriated funds.  This is no different than allow President to cancel spending or a tax break.

X. Executive Privilege of Immunity from Court/Investigation

A. Nixon v. U.S.
i. BLACKLETTER RULE:  President does not have absolute, unqualified executive privilege of immunity from judicial process under all circumstances.
ii. Background:  President was unindicted co-conspirator – tapes were of confidential communications he had w/ highest advisors.  Claimed exec privilege.

iii. Majority:  Court looked to Marbury’s political discretion/duty distinction.  Held that generalized privilege was not strong enough to withstand a criminal prosecution.  Didn’t rule on whether it would in a civil prosecution.  Cited Speech and Debate Clause granted to Congressional members in Constitution allowing them immunity pursuant to their official office.  Framers didn’t give this to President though.

1. President’s need for an the public interest in the confidentiality of communications is accorded great deference.  But absent a need to protect military, diplomatic, or sensitive national security secrets, legitimate judicial needs may outweigh blanket pres. privilege.  

B. Nixon v. Fitzgerald

i. BLACKLETTER RULE:  Absent explicit affirmative action by Congress, the President has absolute presidential immunity, rather than qualified immunity, from civil liability for his official acts.
ii. Majority:  Absolute presidential immunity is a functionally mandated incident of the President’s office rooted in sep of powers doctrine.  Otherwise (a) would be too careful and cautious in his decisions, and (b) divert President from daily work.

C. Clinton v. Jones

i. BLACKLETTER RULE:  President does not get immunity from civil suit for acts taken before he was President.
ii. Majority:  Rejected argument that suit would impose a heavy burden on his daily responsibilities, and since nothing to do w/ official duties, would not render him “unduly cautious in discharge of official duties.”

XI. SEPARATION OF POWERS - SUMMARY FOR CONSIDERATION

A. Value of efficiency (e.g., administrative efficiency, fear of civil suits) v. fear of tyranny.

B. Formalism v. functionalism

i. Formalist:  Steel seizure (functionalist for dissent), Legislative veto, Comptroller General, Presidential immunity

ii. Functionalist:  IC statute, Sentencing commission

C. Unifying Principle:  One branch of gov’t could take power away (delegate power) but it cannot take it back (retrieve that power once delegated).

D. Questions for Thought:

i. Should court secondguess congressional and presidential decisions?

ii. What should be the appropriate relationships b/w the 3 branches of gov’t?

FEDERALISM

XII. Supremacy Clause – Art. VI, Cl. 2

A. “This Constitution, and the Laws of the United States, which shall be made in Pursuance thereof . . . shall be the supreme Law of the land.”

B. Rules governing preemption in Commerce Clause cases derive from Supremacy Clause.

C. Direct Conflict:  If state law inconsistent w/ valid federal law covering state subject matter, state law is invalid.

D. Federal Silence:  Where state legislates or regulates in an area that been preempted by federal regulation, then any state regulation in that field – even if it does not directly conflict with the regulation – will be found to be invalid b/c of the Clause.  Congressional power preempts state regulation by occupying the whole field, e.g., Commerce Clause.

E. Marshall in McColloch:  Power to create implies power to preserve.  Power to destroy if wielded by a different hand is incompatible with the power to preserve.  Where that repugnance exists, the authority which is supreme must prevail.

XIII. Necessary and Proper Clause - Art. I, § 8

A. McColloch v. Maryland

i. BLACKLETTER RULE:  (a) Federal gov’t is one of limited powers, but assuming they are acting within their limited powers, that power is supreme.  (b) “Necessary and proper clause” gives Congress implied powers to take action because if the end is legitimate, it is within the scope of the Constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consistent w/ the letter and spirit of the Constitution, are const’l.  Art. I gives powers to Congress, Bill of Rights limits it.
1. Test for Constitutionality:  Ends must be legitimate and means must be rational.

ii. Background:  MD imposed tax on nat’l bank and cashier refused to pay the tax, contending that Necessary and Proper Clause did not give Congress the power to incorporate a bank.

iii. Majority:  Rejected states’ argument that constitution emanated from an act of the people, saying Constitution is for all the people, and not just the States.  A single state cannot try to invalid something that is for all of the people.  “We must never forget this is the Constitution we are expounding or interpreting.”  
1. If means are rationally related to something the Constitution allows, anyone challenging those means has heavy burden of proof.

iv. Critic of Decision:  No earthly difference b/w an unlimited government and a government that can use unlimited means of carrying out its powers.

XIV. COMMERCE CLAUSE – Art. I, § 8

A. “Power to regulate Commerce . . . among the several states.”

B. EXAM STRATEGY:  First question to ask – “Can what Congress is doing be justified as an exercise of the Commerce power?”

C. Summary of Modern View:  Four broad categories of activities which Congress can constitutionally regulate under the Commerce Power:

i. Channels of Interstate Commerce:  Congress can regulate in a way that is reasonably related to highways, waterways, and air traffic.  Presumably, Congress can do so even though the activity in question may be completely intrastate.

ii. Instrumentalities of Interstate Commerce:  Even though particular activities may be completely intrastate.  Refers to people, machines, and other “things” used in carrying out commerce.

iii. Articles Moving in Interstate Commerce:  E.g., states and private parties keep info about the identities of drivers.  Since this info gets exchanged across state lines (e.g., from states to companies that want to sell cars), the info is an article in interstate commerce and Congress may regulate how it’s used. [Reno v. Condon]

iv. “Substantially Affecting” Commerce:  Congress may regulate those activities having a “substantial effect” on interstate commerce [U.S. v. Lopez].  Following rules now seem to apply:

1. Activity is Commercial:  If the activity itself is arguably commercial, then it doesn’t seem to matter whether the particular instance of the activity directly affects interstate commerce, as long as the instance is part of a general class of activities that collectively substantially affect interstate commerce.  So even purely intrastate activities can be regulated if they’re directly commercial.  Aggregation Theory.  E.g., Wickard v. Filburn (wheat growing case).

2. Activity is Not Commercial:  But if the activity itself is not commercial, then there will apparently have to be a pretty obvious connection b/w the activity and interstate commerce.  Exception:  Where the congressional act applies only to particular activities each of which has a direct link to interstate commerce – i.e., a jurisdictional hook – then the act will probably be within the Commerce power (e.g., if statute in Lopez had by its terms applied only to in-school gun possession if the particular gun had previously moved to interstate commerce).

a. U.S. v. Lopez – BLACKLETTER RULE:  Under new Commercial Activity Test, court asks is this “thing” being regulated commercial activity in and of itself?  If it just affects it as cases have in the past, must be left to the states.  Majority:  Congress exceeded its Commerce power, since the activity being regulated did not have a “substantial effect” on interstate commerce.  The link b/w gun-possession in a school and interstate commerce is too tenuous to qualify as a “substantial effect,” b/c if it did, there would be essentially no limit to Congress’ power.  

i. Dissent:  Findings clearly support legislation.  Should defer to Congress’ judgment.

b. U.S. v. Morrison – BLACKETTER RULE:  (a) Congress does not have Commerce Power to regulate intrastate crimes of violence that are not economic in nature and therefore do not substantially affect interstate commerce.  (b) If court strongly suggests what is being regulated is non-commercial activity, the aggregation theory doesn’t apply.  Majority:  Congress went beyond its Commerce power.  Although it may be true that some women’s fear of gender-based violence dissuades them for working or traveling interstate, gender-based violence is not itself a commercial activity, and the connection b/w gender based violence and interstate commerce is too attenuated for the violence to have a “substantial effect” on commerce.
i. Kennedy Concurrence:  Two lessons from past that despite this case should not forgotten – (a) Imprecision of content-based boundaries, and (b) Stability of commerce clause jurisprudence that preceded this case (didn’t want to dispose of everything from past).
3. Little Deference to Congress:  Court won’t give much deference as it did in the past to the fact that Congress believed that the activity has the requisite “substantial effect” on interstate commerce.  The Court will basically decide this issue for itself, from scratch.  Certainly, no longer enough that Congress had a “rational basis” for believing that the requisite effect existed – effect must in fact exist to the Court’s own independent satisfaction.
4. Traditional Domain of the States:  If activity regulated is that which has traditionally been the domain of the states, and as to which the states have expertise, the Court is less likely to find that Congress is acting within its Commerce power, e.g., education, family law, and general criminal law (court highly suspicious of Congressional “interference.”).
a. Exception – National Solution:  Fact activity has traditionally fallen within states’ domain can be outweighed by showing that a national solution is needed.  Typically found where one states choice heavily affects other states, e.g., regulation of the environment (air and water pollution migrate across boundaries).
D. 10th Amendment as Limit on Congress’ Power
i. “The powers not delegated to the U.S by the Constitution nor prohibited by it to the State are reserved to the States respectively, or to the people.” ( Says Congress not given unlimited power.

1. Congress does have implied powers though – legislative intent of Framers left out “expressly” from Articles of Confederation.

2. The 10th Amendment says that all powers not delegated are reserved to the states – Commerce power is delegated.  Issue becomes “what is commerce?”

ii. Generally-applicable law:  If Congress passes a generally applicable law (applicable to both public and private entities alike), the fact that the regulation affects the states has virtually no practical significance, and the 10th Amendment never comes into play.  If the regulation would be valid if applied to a private part, it is also valid as to the state.
1. Garcia v. San Antonio Metropol. Trans. Auth. –  BLACKLETTER RULE:  Generally applicable laws made under the Commerce Power do not impinge on state sovereignty.  Background:  Congress passed min wage/OT provisions, which are made applicable to all businesses of a certain size.  The statute contains no exemption for employees of state-owned mass transit systems.
a. Majority:  Regulation even of state employees here is constitutional exercise of the commerce power, and is not forbidden by 10th Amendment.  10th Amendment is a truism saying that all is retained which is not surrendered – doesn’t limit Commerce Clause.  Results in question of whether an incident of state sovereignty is protected by a limitation on an Art. I power.
iii. Use of State’s Law-making Mechanisms:  10th Amendment does prevent Congress from interfering in certain ways w/ a state’s law-making processes.  Congress may not “commandeer the legislative processes of the states by directly compelling them to enact and enforce a federal regulatory program” [New York v. U.S.].
1. New York v. U.S. – BLACKLETTER RULE:  Congress may not force a state to enact and enforce a federal regulatory program, and this is in effect what Congress tried to do here.  Background:  Congress provides that each state must arrange for disposal of toxic waste generated within its borders, or else be deemed to “take title” to the waste and thereby become liable for tort damages stemming from it.
a. Majority:  Congressional scheme violated nontextual constitutional limitation on its Art. I powers.  What Congress was doing was equivalent of telling state legislatures what to spend money on.  Also couldn’t tell states that they had to take responsibility for all private industry producing waste in their state.  Decision was necessary one b/c of idea of accountability.  When fed gov’t tells state gov’t what to do, people won’t know who is responsible for making a decision – not good.
b. Rule:  There is a state sovereignty limitation on Article I power even though it doesn’t come from the text.  Derived from (a) conservative idea of judicial restraint and (b) theory that if a power is delegated, it cannot be reserved to the states.
c. Dissent:  No anti-commandeering principle in the Constitution.
iv. Use of State’s Executive Officials for Administrative Actions:  
1. Printz v. U.S. – BLACKLETTER RULE:  Congress may not compel a state or local government to enact or enforce a federal regulatory program, and cannot circumvent that prohibition by conscripting the State’s executive officers directly to perform the desired functions, even if they are easy to do and involve no discretion.  If want State’s assistance w/ a carrying out a program, Fed gov’t needs to ask.  Background:  Brady Act required state law enforcement officers to participate temporarily in administration of background checks.
a. Majority:  Rejected gov’t argument from the Federalist that Congress could compel states to act since papers said fed gov’t could use state officials to collect taxes – argued that meant that they’ll agree to do it, not be compelled to do it.
b. Dissent:  (a) since fed law is supreme law of land, state officers are bound by oath and should be incorporated into the operations of the nat’l gov’t as far as its just and const’l authority extends – will be rendered auxiliary to the enforcement of its laws.  (Majority disagreed – federalism there for a purpose).  Then offered policy argument – w/o it, will be more bureaucracy.  Practical - if combine 10th amend, commerce clause, and necessary and proper clause, then Congress has authority to work w/ states to achieve goals.
c. Segall Thought:  Scalia had said ‘no text’ to support this – doesn’t believe Scalia’s formalist sep of powers argument.
XV. Historical Case Development of Commerce Clause

A. Gibbons v. Ogden (Commerce is navigation – does not stop at boundary lines)
i. BLACKLETTER RULE:  The power of Congress under the Commerce Clause to regulate commerce “among the several states” includes commerce, which concerns more states than one, including those activities which affect states generally.
ii. Background:  Steamboat operation b/w NY & NJ monopoly.
iii. Definition of Commerce:  Commerce is traffic, but it is something more – it is intercourse.  Commerce means navigation, as understood by America.
iv. Definition of Among the States:  Commerce among the states cannot stop at the external boundary line of each state, but may be introduced into the interior.  Constitution interpreted as regulation is restricted to that commerce which concerns more than one state.  Completely internal commerce of a state may be considered as reserved for that state itself.
v. Limitations on Exercising that Power:  Congressional power has a power to regulate, that is to prescribe the rule by which commerce is to be governed.  Power is complete in itself and acknowledges the rule by which commerce is to be governed – no limitations other than those proscribed in the Constitution.
B. U.S. v. E.C. Knight Co. (Manufacturing is not commerce.)
i. BLACKLETTER RULE:  It is not the effect on commerce that matters in determining whether Congress can regulate it; it’s the relationship to commerce. 
ii. Background:  Sugar manufacturing.
iii. Majority:  Manufacturing is transformation.  Commerce is buying and selling.  Monopolies of commerce can be regulated, but that’s it.  If Congress could regulate manufacturing, then it could regulate everything to the exclusion of the states – inconsistent w/ Constitution.  Formalist opinion – applied categorical approach: either it is commerce or it’s not.
C. Shreveport Rate Case – Houston E/W Texas Ry. v. U.S. (Intrastate affecting Interstate)
i. BLACKLETTER RULE:  Congress does not possess the power to regulate internal commerce of a state, as such, but it does possess the power to foster and protect interstate commerce, even though intrastate transactions of interstate carriers may thereby be controlled.
ii. Background:  State-imposed tax resulted in tract of RR tracks being used less than another route that provided shorter distance b/w two states.
iii. Majority:  Congress can regulate when intrastate commerce affects interstate commerce.  Intrastate rates had a substantial effect on interstate commerce among the states; thus interfered w/ Congress’ authority.  Purpose of Congress’ power to regulate commerce was to insure uniformity of regulation against conflicting and discriminating state legislation.  Congress entitled to keep highways of interstate communication open to interstate traffic upon fair and equal terms.  
iv. Effect:  Expanded commerce power, and thus, gov’t’s power.  If intrastate affected interstate, gov’t can act.
D. Swift Co. v. U.S. (Stream of Commerce)
i. Background:  Congress regulated the price of cattle because cattle meat packers were price fixing.
ii. Majority:  Congress was permitted to act here b/c cattle were being shipped across the country – Congress can regulate stream of commerce.
E. Champion v. Ames [The Lottery Case] – Not good law – nat’l police regulation.
i. BLACKLETTER RULE:  Congress, for the purpose of guarding the people of the U.S. against the widespread pestilence of lotteries and to protect the commerce that concerns all the states, may prohibit the carrying of lottery tickets from one state to another.
ii. Background:  Federal Lottery Act prohibited interstate shipment of lottery tix.  Tix were subjects of traffic.
iii. Majority:  Lottery tix were articles of commerce being shipped across state lines.  The potential abuse of power is not an argument against its existence.  The power of Congress is plenary, is complete in itself, and is subject to no limitations except such as may be found in the Constitution.  The federal act only supplements the actions of the states that prohibit lotteries.  Decision reflects the means used to deal w/ what were often considered disfavored or undesirable activities.
iv. Fuller Dissent:  If a lottery tix is not an article of commerce, and putting it in an envelope or box and transporting it makes it so, then everything would be an article of commerce the moment it’s transported.
v. Why Not Good Law:  “Harm” sought to be regulated was really local.  Case was really Congress policing/moralizing – part of scheme over the course of the early 1900s to exclude commodities & activities that were injurious to the health, morals, safety, & general welfare of the nation.

F. Hipolite Egg Co. v. U.S.
i. Background:  Shipment of preserved eggs confiscated under Pure Food & Drugs Act b/c label failed to disclose deleterious ingredient.  Challenged that eggs were out of interstate commerce before their seizure.

ii. Majority:  Upheld statute – such immunity as proposed would defeat provision of their confiscation, which really is purpose of the law.  Purpose is not only to prevent interstate movement of such articles, but also to prevent the consumption of them.

G. Hoke v. U.S.
i. Background:  Mann Act challenged, which prohibits transportation of women in interstate commerce for immoral purposes.

ii. Majority:  Congress has power over transportation among the several states, and incident to that power, it may adopt not only means necessary but convenient to its exercise, and the means may have the quality of police regulations.

H. Hammer v. Dagenhart [Child Labor Case] – Not Good Law (Overruled in Darby)
i. BLACKLETTER RULE:  The power to regulate the manner of production of articles intended for interstate commerce is beyond the scope of the Commerce Clause and is a matter of local regulation.
ii. Majority:  Struck down congressional act that excluded products of child labor from interstate commerce.  Unwilling to hold that Congress had the power to regulate child labor products even if unfair competition was present b/w the states.  The goods shipped are of themselves harmless.  Regulation of child labor is a purely state authority.  Production of articles intended for interstate commerce is a matter of local regulation.  Otherwise, all manufacture intended for interstate shipment would be brought under federal control.  Congress cannot control states in their exercise of the police power over local trade and manufacture.
iii. Holmes Dissent:  Does not meddle w/ anything belonging to the States – they may regulate their internal affairs and domestic commerce as they like.  But when they seek to send their products across state lines, no longer within their rights.  Cheaper labor will affect prices, which qualifies this as interstate commerce.
iv. Significance:  Court distinguished this case from previous cases (where it said Congress can regulate movement of eggs and prostitutes, but now not the products of child labor) – said goods themselves were ‘evil,’ but here they are not.  Court felt Congress here was aiming to regulate child labor, not transportation among the states, and Congress ahs no power to regulate working conditions.
H. Schechter Poultry Corp. v. U.S. [Sick Chicken case]

i. Background:  National Industrial Recovery Act authorized president to promulgate codes of fair competition for the trade or industry, including max hours, min wage.
ii. Majority:  Rejected gov’t’s stream of commerce argument.  If the gov’t can determine the wages and hours of employees in internal commerce of state b/c those wages affect price, then can regulate everything that affects prices – would impede on state power.  Also rejected FDR’s economic state of emergency argument – court said national emergencies do not create or enlarge constitutional powers.  Slaughterhouse only sold to local poultry retailers – not subject to federal control.
I. NLRB v. Jones & Laughlin Steel Corp.

i. Background:  BLRB Act.  Issue was whether the firing of two employees in manufacturing dept of office burdened or obstructed interstate commerce.
ii. Majority:  Local, intrastate activities, but had substantially affected interstate commece.  Labor strike had a direct effect on commerce.  Industry was so organized to act on a national scale.  National company which has national commerce ties cold have national implications.  
iii. Dissent:  Chain of events too remote to justify Congressional regulation.
J. U.S. v. Darby – CURRENTLY GOOD LAW
i. BLACKLETTER RULE:  As long as it is commerce among the states, then Congress’ motives are irrelevant; simply put, Congress can do it.

ii. Background:  Fair Labor Standards Act which prohibited shipment of interstate goods where those goods were produced by employees whose wages and hours of employment do not conform to the requirements of Act, and adjusts wages as well.  Darby argued that since purpose of law is regulation of wages and hours, control is reserved for states, not Congress.
iii. Majority:  Manufacturing of the goods was not commerce, but shipping of the goods afterwards was.  Overruled Hammer v. Dagenhart, saying that goods don’t have to harmful to be regulated.  If Congress is regulating commerce among the states, ends (of ends and means argument) is irrelevant.
iv. Darby Bootstrap:  Congress can regulate or prohibit the interstate shipment of any goods and Congress can use anything "necessary and proper" for prohibiting the shipment of those goods by using the Necessary and Proper clause.  

1. Using the necessary and proper clause, the Ct says that the "ends justify the means.

a. The end: Congress can prohibit the shipment of goods regardless of motive and effect on state power, and thus has the power to limit, prohibit and regulate this shipment of goods.

b. The means: Congress can set a minimum wage that is necessary and proper way of prohibiting the shipment of goods that they d/n want shipped.

c. Essentially, Congress can regulate the wages directly w/o regulating the shipment.

v. Significance:  Expanded commerce power.

XVII. DORMANT COMMERCE CLAUSE

A. Dormant Commerce Clause – Generally

i. Limit on state powers.  Mere existence of federal commerce clause restricts the states from discriminating against, or unduly burdening, interstate commerce.

ii. Three-Part Test:  A state regulation which affects interstate commerce must satisfy each of the following three requirements in order to avoid violating the Dormant Commerce Clause (Combination of mere rationality and balancing test:

1. The regulation must pursue a legitimate state end;

2. The regulation must be rationally related to that legitimate state end; AND

3. The regulatory burden imposed by the state on interstate commerce must be outweighed by the state’s interest in enforcing its regulation.

iii. Harm of Interstate Discrimination

1. Protectionist Purpose:  Purpose of improving the competitive position of local economic actors just b/c they are local.

2. Social Welfare:  Court often suggests that free trade across state boundaries more likely to bring about national “prosperity” or aggregate social welfare than is trade among a patchwork of mutually protectionist states.  Each state will have an incentive to hoard benefits and export costs.  National welfare will thus be maximized by inhibiting each state’s incentive to maximize its own welfare.

3. Representation Reinforcement:  Out of state interests are by definition formally not represented in a state’s political process.  Discrimination against outsiders may be expected predictably to result from the normal operation of in-state politics.

iv. Availability of Less Restrictive Means:  The balancing part of the test, important to examine if there are less restrict means available to the state.  If the state could accomplish its objective as well (or even almost as well) while burdening commerce less, then it probably has to do so.

1. Dean Milk Co. v. Madison:  BLACKLETTER RULE:  States’ public health statutes which burden interstate commerce are discriminatory if local interests could be protected by reasonable nondiscriminatory alternatives.  Wisconsin can’t ban all out of state milk, even to promote the legitimate objective of avoiding adulterated milk – this is b/c of the less restrictive means of conducting regular health inspections would accomplish the state’s safety goal as well.  Reasonable alternative means present.
v. Lack of Uniformity:  A measure that lead as to a lack of uniformity is likely to constitute a big burden on interstate commerce.  E.g., if various states’ regulations are in conflict, the Ct will probably strike the minority regulation, on the grounds that it creates a lack of uniformity that substantially burdens commerce w/o a sufficiently great corresponding benefit to the state.

vi. Discrimination Against Out-of-Staters:  A state’s protection of its own citizens’ economic interests at the expense of out-of-staters – illegitimate objective.  Exam Tip - Lookout for intentional discrimination against out-of-staters.  If the state is promoting its residents’ own economic interests, this will not be a legitimate state objective, so the regulation will virtually automatically violate the Commerce Clause.

1. Baldwin v. G.A.F. Seelig:  BLACKLETTER RULE:  States may not ban in-state resale of out-of-state goods purchased for less than a set price, any more than they can impose customs duties or ban lower-priced imports.   State act said you could import cheaper goods into the state, but couldn’t resell it there.  Ultimate principle is that states may not place themselves in economic isolation or suppress competition and commerce.

vii. Health, Safety, Welfare Regulations:  Regulations that are truly addressed to the state’s health, safety, and welfare objectives are usually “legitimate,” unless uses as a smokescreen to protect residents’ own economic interests at the expense of out-of-staters.

B. Typical Contexts for the Dormant Commerce Clause

i. Forbidden Protectionism:  “You can’t bring your goods into our state” or “You can’t take goods out of our state into your state.”

ii. Embargo of Natural Resources:  Laws that prevent scarce natural resources from moving out of the state where they are found are closely scrutinized.  Often, this is just protectionism (e.g., a state charges higher taxes on oil destined for out-of-state than for in-state use).  But even if state’s interest is conservation or ecology, the measure will probably be struck down if less-discriminatory alternatives are available.

iii. Environmental Regulations:  States may not protect their environment at the expense of their neighbors, unless there is no less-discriminatory way to achieve the same result.

1. Philadelphia v. New Jersey:  BLACKLETTER RULE:  States may not ban importation of garbage from other states unless it is infectious.  NJ prohibits the importing of most solid or liquid waste into the state.  Held that this violates the Commerce Clause.  Even if the state’s purpose was to protect the state’s environment or inhabitants’ health and safety, the state may not accomplish these objectives by discriminating against out-of-staters.  Evil of protectionism can reside in legislative means as well as legislative ends.
iv. “Do the Work in Our State”:  Statutes that pressure out-of-state businesses to perform certain operations within the state are likely to be found violative of the Dormant Commerce Clause as they unduly burden interstate commerce.

v. Discrimination by City Against Out-of-Towners:  Dormant commerce clause prevents a city or county from protecting its own local economic interests by discriminating against both out-of-state and out-of-town (but in-state) producers.  Such regulations cannot be saved just b/c it discriminates against in-state but out-of-county vendors/producers as well as out-of-state vendors/producers.

vi. Exception – Market Participant:  If the state acts as a market participant by buying or selling goods, it may favor local in-state over out-of-state interests.

1. Reeves v. Stake:  Majority: Court made distinction b/w state as a market regulator and state as a market participant.  Purpose of the dormant commerce clause is to restrict states from regulating and preventing free trade – clause was not designed to prevent state market participants from operating in the private market.  Same responsibility as private market actors so treat them the same way.  Would be contradictory to use state sovereignty argument to treat states differently when they are acting as private company and not trad’l state role.  Rejected argument that if state could horde its cement in this way, then other states could horde timber, coal, etc. – said here, state is creating a product, not hording its raw materials.

a. Dissent:  If state is bldg roads, it can horde cement for those roads and discriminate to build anything that is state-funded, e.g., roads, prisons.  But here produced good was not being designated for gov’t purposes.  Was sold to private enterprises.  Dormant commerce clause should apply b/c state is having a large interstate commerce impact and that should be avoided.  Gov’t is allowed to favor its own citizens if it is funding itself, however, here it is operating its own business and then restricts that business by implementing dormant commerce clause regulations.  Syllogism:  When gov’t is operating traditional government function, dormant commerce clause should not apply.  Making cement is not a trad’l gov’t function, but operating university is (Usery case distinction).  Here, thus dormant commerce clause does apply.

2. South Central Timber v. Wunnicke
a. BLACKLETTER RULE:  A state may not impose post-sale obligations on the purchaser when it sells its own resources – exceeds market participant exception and swallows up Dormant Commerce Clause.
b. Background:  Alaska offered to sell its timber but only w/ requirement that it be processed within the state before being exported.  In return, price of timber was significantly reduced.  South Central normally sold unprocessed logs to Japan – claimed that requirement violated the negative implications of the Commerce Clause.  Lower ct ruled that a similar federal policy for timber taken from federal land in Alaska constituted implicit congressional authorization of the state plan.

c. Plurality:  Commerce clause limits the power of the state to impose substantial burdens on interstate commerce, although Congress may authorize state regulation of such commerce.  Here, there was no indication that Congress intended to give such power to Alaska – existence of fed program similar to the state’s is insufficient evidence to support inference of congressional authorization of state’s action.  Market participant doctrine must be limited to allowing state to impose burdens on commerce within the market in which it participates.  Here, Alaska has go too far by imposing conditions which have a substantial regulatory effect outside of the market it has entered.  Protectionist nature interferes w/ interstate and foreign commerce, violative of Commerce Clause.

d. Distinguished from Reeves:  Here – (a) foreign commerce is restrained; (b) states selling a natural resource; (c) state imposes restrictions on resale.  Commerce clause scrutiny must be more rigorous b/c of these factors.

e. Concurring:  Remand to see if acting as market participant and whether substantially burdened interstate commerce.

f. Dissent:  State is merely paying timber purchasers to hire Alaska residents to process the timber, a result it could accomplish in a variety of ways – claims plurality too formalistic.

C. State Taxation of Interstate Commerce

i. Taxation, like state regulation, may be found to unduly burden (or discriminate against) interstate commerce.  To show a tax is violative of the Commerce Clause, must show:

1. Discrimination:  That the state is discriminating against interstate commerce by taxing in a way that unjustifiably benefits local commerce at the expense of out-of-state commerce OR

2. Burdensome:  The state’s taxing scheme (perhaps taken in conjunction w/ other state’s taxing schemes) unfairly burdens interstate commerce even though it doesn’t discriminate on its face, such as where it leads to unfair cumulative taxation.  Test is whether if every state applied the same tax, commerce would be unduly burdened.

XVII. Dormant Commerce Clause Cases

A. Three types of Laws under Dormant Commerce Clause:

i. Discriminatory on its face (most are per se invalid)

1. Where simple economic protectionism is effected by state legislation, a virtually per se rule of invalidity has been erected.  Clearest example is a law that overtly blocks the flow of interstate commerce at a state’s borders.  [Philadelphia v. NJ]
a. Exception to the Rule of Per Se Invalidity:  Maine v. Taylor: Discriminatory laws may be upheld only if they serve a “legitimate local purpose” that could not be served as well by available non-discriminatory means.
ii. Burdensome though neutral (apply balancing test, usually cuts in favor of the states)

1. A state may discriminate against a certain type of out-of-state business if there are no corresponding intrastate businesses.  [Exxon Corp. v. Governor of MD]
iii. Discriminatory in effect (if neutral then won’t be struck down), e.g., all soda sold in GA must be sold in red cans and GA has a factory there.

1. For local law to not be discriminatory in its effect, locality must show (a) that it has some local benefit and (b) that there is no non-discriminatory way to achieve its objective.  When in third class of laws (discriminatory in effect), no balancing test is req’d. [Hunt v. Washington State Apple]
B. Kassel v. Consolidated Freightways Corp.

i. BLACKLETTER RULE: States’ highway safety regulations are presumptively valid under the Commerce Clause, unless either (a) their safety justification is mere pretext, or (b) they promote safety marginally while interfering with commerce substantially.

ii. Background:  Iowa law prohibited use of 65’ or longer trucks citing safety concerns – forced truckers exceeding limit traveling from bordering states using highways to go around Iowa rather than through it.

iii. Brennan Concurring (Major opinion):  When state tries to benefit itself at the expense of others, rule that applies must be one of per se invalidity.  Three principles:

1. Should not secondguess empirical judgments of state legislatures – hope that legislators have higher level of expertise.

2. Burdens imposed on commerce must be balanced against the local benefits actually sought to be achieved by the State’s lawmakers, and not against those suggested after the fact by counsel.

3. Protectionist legislation is unconst’l under the Commerce Clause, even if the burdens and benefits are related to safety rather than economics.  Even if rationale and motivation is good, if it is protectionist in purpose, the law is unconst’l.

iv. Majority:  Compared the safety of the law to the burden on interstate commerce.  Strong presumption of validity – won’t secondguess legislative judgments unless safety benefits are so slight and problematical.  Smaller trucks were no less safe.  Disproportionate effect of law.  Believed bordertown exemption was really economic discrimination and not a concern for safety.  State cannot constitutionally promote its parochial interests by requiring safe vehicles to deter around it.  Imposed a burden on interstate commerce w/o any significant countervailing safety interest, which is unconst’l.

v. Dissent:  Called for “sensitive consideration.”  Asked if legislations was rationally related to a safety concern – applied very deferential standard – looked at legislative intent to see if it’s a pretext for discrimination  or if there is a rational relationship for a nondiscriminatory purpose.  If rational, state wins.  Found rational relationship existed and state can pass such legislation.  Felt that it was up to Congress to decide if and when more uniformity is needed.  If it gets bad among the states, then Congress will decide we need uniformity.  In meantime, one state should not be governed by another’s decision – state should be able to decide until federal gov’t overrides.  

1. If a state law adopts a safety measure that is more stringent, commerce engagers will have to change their practices, which would make their business more expensive.  How do we determine which laws require national uniformity?

C. Hunt v. Washington State Apple Advertising Commission

i. BLACKLETTER RULE:  For local law to not be discriminatory in its effect, locality must show (a) that it has some local benefit and (b) that there is no non-discriminatory way to achieve its objective.  When in third class of laws (discriminatory in effect), no balancing test is req’d.

ii. Background:  NC law req’d all crates that come into state contain USDA grade or its own grade. 
iii. Majority:  Law not valid.  While not discriminatory on its face, and not discriminatory in purpose, it was discriminatory in its effect.  Washington company engaged in 50% of nation’s sales and employed its own grading system, which was superior to that NC required.  Though law was facially neutral, had discriminatory effects as Washington State Apple, if it wanted to sell in NC, would have to change its practice.  The law in effect denied Washington company an advantage it had worked hard to obtain – will now have to reduce its grading system to less superior one.  Did not employ a balancing test.  NC couldn’t show under above test that there was no non-discriminatory way to achieve its objective.
D. Exxon Corp. v. Governor of MD

i. BLACKLETTER RULE:  (1) A state may discriminate against a certain type of out-of-state business if there are no corresponding intrastate businesses.  (2) Although there may be some shifting of business among retailers, the Commerce Clause protects the interstate market, not particular interstate firms, from prohibitive or burdensome regulation.

ii. Background:  Prohibited gas refiners from operating in MD.
iii. Majority:  Though law was not discriminatory on its face, its application was not neutral.  As applied, only affected out-of-state sellers of oil.  But since all of the state’s petroleum supplies cam from outside the state, there was no discrimination against interstate goods.  Although the statute deal w/ retail outlets, it did not discriminate against interstate retailers per se, but only against a certain type of interstate retailer for which there no intrastate equivalent.  Interstate retailers which were not also producers or refiners remain unaffected by the statute.
E. Reconciling Hunt and Exxon:  Both (a) applied to all sellers; (b) some out-of-state sellers were affected, some not;  and (c) affected no in-state sellers.  However, Hunt was considered discriminatory in effect and Exxon was considered burdensome, but neutral.  Possible difference:  In Exxon, only affected 5% of market, while Hunt, 50% of market affected.
F. Minnesota v. Clover Leaf Creamery Co.

i. BLACKLETTER RULE:  A state may enact a statute which does not on its face discriminate against interstate commerce, but which does cause a shift in an industry from a predominantly out-of-state location to a predominantly in-state location.

ii. Background:  MN banned retail sale of milk packaged in plastic nonreturnable nonrefillable containers.  Creamery challenged law under Equal Protection and Commerce Clauses.
iii. Majority (Brennan):  Law upheld.  Two different approaches: If its discriminatory, per se invalid.  But if it regulates evenhandedly and is neutral, then we apply balancing test.  Applied rational basis test and found the law rationally related to its conservation interests.  Ban applied to all plastic container manufacturers.  While most of these are located out-of-state and production of the raw material for non-plastic containers is a major state industry, there is no discrimination against interstate commerce as such.  The incidental burden on interstate commerce is not “clearly excessive” in light of D’s legitimate purpose in imposing the ban.  Benefits outweighed the burden on commerce, so law was upheld.
G. West Lynn Creamery, Inc. v. Healy

i. BLACKLETTER RULE:  States may not tax in-state sales, then distribute the tax’s revenues only to in-state producers.  (Though it appears that it is const’l for states to subsidize domestic businesses by doling out money to them from the state’s general revenues, a practice which has historically been accepted.  Distinction is that a grant from general revenues is likely to be opposed by in-state interest groups, while the diversion of tax revenues is likely to be opposed only by out-of-staters, who lack in-state political clout.)

ii. Background:  Massachusetts taxed all milk sales in the state, regardless of whether milk was produced in-state or out-of-state.  It then distributed the proceeds to in-state milk producers as a subsidy.  Out-of-state creamery challenged saying discriminatory intent and effect.  Massachusetts contended it was const’l b/c used lawful means (nondiscrim. tax and direct subsidy) – said if it could do both of those legally, it should be able to combine them legally as well.
iii. Majority:  Law unconst’l.  Nondiscriminatory tax, combined w/ local subsidy, is unconst’l.  Tariffs are attractive b/c they raise revenue and benefit local producers by burdening out-of-state competitors but they hind a unitary national market by handicapping out-of-state competitors, artificially encouraging in-state production at higher cost.  Law is unconst’l b/c purpose and effect are to enable higher-cost domestic dairies to compete w/ lower-cost dairies from other states.  Although the tax applies to domestic dairies as well, its effect on domestic producers is entirely offset by then subsidy provided exclusively to domestic dairies.  This makes the tax effectively imposed on only out-of-state products, just like ordinary tariffs.  When a nondiscriminatory tax is coupled with subsidies to one of the groups hurt by the tax, courts can no longer rely on in-state political processes to prevent legislative abuse, b/c one of the in-state interests which would otherwise lobby against the tax is mollified.  Farmers here are part of an integrated interstate market – program’s purpose and effect are to divert market share to domestic dairy farmers – it is wrong to assume it burdens only domestic consumers and dealers.

TAX AND SPENDING POWERS

XVIII. Tax and Spending Powers - Generally

A. Art. I, § 8:  “To lay and collect taxes, duties, imposts and excises, to pay the debts and provide for the common defense and general welfare of the United States.”

B. Taxing Power:  Congress has power to lay and collect taxes, an independent source of congressional power so it can be used to reach conduct that might be beyond the other sources of congressional power, like the Commerce Clause.

i. Regulation:  Congress can probably regulate under the guise of taxing, so long as there’s some real revenue produced.

ii. Constitutional Limits on Taxing Power:

1. Direct Taxes:  Must be allocated among the states in proportion to population.  Of little practical importance today.

2. Customs duties and excise taxes must be uniform

3. No export taxes from any state.

C. Spending Power:  “Pay the debts and provide for common defense and general welfare of U.S.”  Independent power, just like Commerce power.  Congress could spend to achieve a purely local benefit, even one that it couldn’t achieve by regulating under the Commerce power.

i. Use of Conditions:  Congress may place conditions upon use if its spending power, even if the congressional purpose is in effect solely to regulate.  Usually justified under the Necessary and Proper Clause, which allows Congress to use any means to seek an objective falling within the specifically-enumerated powers, as long as the means is rationally related to the objective, and is not specifically forbidden by the Constitution.

D. “General Welfare” clause:  No statute is valid solely b/c Congress is trying to bring about the “general welfare” (not an independent source of power).  Describes the circumstances under which Congress may use its “taxing and spending” power.  Thus, if Congress is regulating (rather than taxing and spending), it must find a specific grant of power (like the Commerce Clause) and its not enough that the regulation will promote the general welfare.

E. U.S. v. Butler

i. BLACKLETTER RULE:  Congress must tax for revenue and not merely regulatory purposes, and then it must spend for the general welfare.
ii. Background:  1933 Agricultural Adjustment Act authorized Ag Secretary to extend benefit payments to farmers who agreed to reduce their planted acreage.  Processors of covered crops were to be taxed to provide a fund for the benefit payments.  Challenged as unconst’l program to control agricultural production.

iii. Defining “General Welfare”:  Two views – Madison (Congress can only tax and spend when implementing an enumerated power) and Hamilton (Congress can tax and spend whenever in the interest of the general welfare of the US so long as not in contravention of Constitution).  Court adopted Hamilton position and said that Congress can tax and spend even if doing so is not supported by an enumerated power.  Said enumerated powers carry within themselves the ability to implement (e.g., tax and spend for purpose of raising a militia).  However, though adopted this view, court felt this case was different.  Court said one thing here but did another.  

iv. Majority:  Power of Congress is not limited by the direct grants of legislative power found in the Constitution but it does have limits.  Appropriations cannot be made as means to an unconst’l end.  Regulation of agricultural production is not a power granted to Congress, thus it is left to the states.  Attainment of such a prohibited end may not be accomplished through the use of granted powers, i.e., the taxing power.  This scheme, purportedly voluntary, in reality involves purchasing, with federal funds, submission to federal regulation of a subject reserved to the states.  Because the end is invalid, it may not be accomplished indirectly through the taxing and spending power.  Court, felt at that time, that this was a “local” problem for the states to resolve (though today believed this would not be a purely local concern and Congress would be able to regulate for “general welfare”).  This case comes down to court’s view that the farmers didn’t really have a choice as losing of this benefit was a great penalty.  Parties bound themselves by contract in retaining benefit to the fed gov’t regulation – coercive, and thus invalid.

v. Essence of Problem Arising from these types of Conditioned Grants under Butler court:  states are so reliant on fed gov’t for so many things that that could in effect give federal gov’t unlimited powers.

F. South Dakota v. Dole

i. BLACKLETTER RULE:  Financial inducement offered by Congress that merely encourages state action is a valid use of the spending power.

ii. Four Limitations on Spending Power: (a) Must be for the general welfare;  (b) Must be clear for the states to understand the implications so that states may exercise their choice knowingly, cognizant of the consequences of their actions;  (c) Condition must be related to the federal interest in the national program;  and (d) Other constitutional provisions may bar the law (cannot be unconst’l in itself).  Segall believes after this case – there is now a 5th criteria: (e) Cannot be coercive (though not sure what that means – court doesn’t say where to draw the line.  Believes one day this case will be overturned.)
iii. Background:  SD drinking age is 19.  Congress enacted a law which withheld 5% of federal highway funds otherwise allocable from States in which purchase of alcohol by under 21 is lawful.  Attempted to essentially regulate a national minimum drinking age.  SD contended that Congress may not use the spending power to regulate that which it is prohibited from regulating under 21st Amendment repeal of prohibition.  Believed drinking age was a state sovereignty issue.

iv. Majority:  Law upheld – Congress is allowed to do indirectly what it cannot do directly.  Gov’t conceded it could not regulate, but it could entice so long as it is not asking States to do something unconst’l.  Must first decide whether 21st amendment stood as a bar to the spending power.  Condition imposed is directly related to one of the main purposes for which highway funds are expended – safe interstate travel.  Distinguishable from Butler-type case where financial inducement was so coercive as to pass point at which pressure turns into compulsion.  Here Congress offered relatively mild encouragement to the State to enact the law.  However, the enactment of such laws remains prerogative of the states.  Even if Congress might lack the power to impose national minimum, encouragement to state action is a valid use of spending power.

v. O’Connor Dissent: Clear place where court can draw line b/w permissible and impermissible conditions on fed grants.  Difference turns on whether requirement specifies in some way how the money should be spent so that Congress’ intent in making the grant will be effectuated.  A requirement that is not such a specification is not a condition, but instead is a regulation, which is valid only if it falls within one of Congress’ delegated regulatory powers.  Believes under Spending power, funds can only be conditioned in ways that can fairly be said to be related to their expenditure – condition here didn’t qualify.  O’Connor view – Sufficiently related if (a) connection b/w grant and condition and (b) condition must state how funds should be expended.

G. Segall Thought on Spending:  Spending power is monstruously huge given the realities of our culture.  Congress has virtually unlimited power to spend money – only real limitation Segall sees is 10th amendment bar.  Comes down to who do we want to decide – Congress or Supreme Court?

XIX. Term Limits
A. U.S. Term Limits v. Thornton

i. Background:  Challenged amendment to Arkansas State Constitution which prohibited name of an otherwise-eligible candidate for Congress from appearing on the general election ballot if that candidate has already served three terms in the House or two terms in the Senate.
ii. Majority:  State doesn’t have this right.  Not in original powers of the states and thus is not reserved to the states by the 10th Amendment.  Since before Constitution, there was no federal government, no way states could have had this power to reserve in the first place.  Even if it had this power, Constitution federalizes it and takes it away.  Cited McColloch where states argued that they had power to tax a federal instrument b/c nothing in Constitution stopping it from doing so.  Court said you never had the power before, you don’t have it now.  Fundamental principle of democracy – people choose who governs them.
iii. Thomas Dissent:   If no express Const’l prohibition about what a state is doing, the state can do something.  Power is reserved to ppl acting as states – we don’t have national referendums.  People as U.S. acting as one unit can never act.  Believes majority’s McColloch interpretation is incorrect – Constitution affirmatively took away state’s power to tax – most of Marshall’s opinion was that Constitution gave Congress authority to create and to preserve.  That was a case where power was taken away and given to federal gov’t; here it is silent, so states should win.  Majority must point to const’l provision taking away this power.  Clause it relies upon he claims is a minimum requirements clause.
STATE SOVEREIGNTY AND 14TH AMENDMENT
XX. 14th AMENDMENT – GENERALLY
A. Two major principles:  (a) Protected against the gov’t (practically all of the individual rights conferred by Constitution upon individuals does not protect a person against acts by other private individuals), and (b) Not directly applicable to states (Bill of Rights not directly applicable to states – incorporated against states through 14th Amendment’s due process clause.
B. 14th AMENDMENT:  “[N]or shall any state deprive any person of life, liberty, or property w/o due process of law nor deny to any person . . . the equal protection of the law.”
i. BLACKLETTER RULE:  Congress can take away state sovereignty under the 14th Amendment.  If it decides to do so, it must do it in unmistakenly clear language. Congress cannot take away state sovereign immunity under the Commerce Clause.  Meant to change balance of power b/w fed and state gov’t – Supreme Ct has never questioned that Congress can take away a state’s sovereign immunity when it acts under the 14th Amendment.  14th Amendment designed to limit the substantive power of the states, derived mainly from interpretation of the term “liberty” in saying that certain types of state limits on human conduct has been held to so unreasonably interfere w/ important human rights that they amount to an unreasonable (and unconst’l) denial of liberty.
1. Question to Ask:  Has the gov’t by carrying out this taking away of some thing or value violated the individual’s substantive interest in life, liberty, or property?
2. If so, 2nd Question:  Is the right a fundamental or non-fundamental right?
C. Relationship b/w Substantive Due Process and Equal Protection:  Both guarantee the fairness of laws (note: not mutually exclusive, both could be applied).
i. Substantive Due Process:  Guarantees that laws will be reasonable and not arbitrary.  Generally where a law limits the liberty of all persons to engage in some activity, it is a due process question.
ii. Equal Protection:  Guarantees that similarly situated persons will be treated alike.  Where a law treats a person or class of persons differently from others, it is an equal protection question.
D. Standard of Review
i. Strict Scrutiny:  Used when a suspect classification (e.g., race) or fundamental right (e.g., privacy) is involved.  Law will only be upheld if it is necessary to achieve a compelling or overriding governmental objective.  Court will always consider whether less burdensome means for accomplishing the legislative goal are available.
1. Burden of Proof on government – court will not allow a loose-fitting law, i.e., if a law reaches more people or conduct than is necessary (overinclusive) or does not reach all of the people or conduct sought to be regulated (underinclusive), it will likely be struck down.
ii. Intermediate Scrutiny:  Used when a quasi-suspect classification (e.g., based on gender or legitimacy is involved).  Law will be upheld if it is substantially related to an important governmental purpose.
1. Burden of proof unclear but probably on government.
iii. Rational Basis:  Used whenever other two standards are not applicable.  Law will be upheld if it is rationally related to a legitimate governmental interest.  Most governmental action examined under this standard is upheld unless it is arbitrary or irrational.

1. Burden of proof on challenger.  Laws are presumed valid under rational basis standard.  Court will usually defer to legislature’s decision that a law is rational.  Loose fitting laws are permissible here:  The law need not be the best law that could have been written to achieve the legislative goal.  Indeed, it need not go far at all toward any legitimate goal, even if the Court thinks the law is unwise.
XXI. SUBSTANTIVE DUE PROCESS – ECON. & SOCIAL WELFARE REGULATION
A. Fundamental v. Non-Fundamental Rights
i. Fundamental Rights:  Applies Strict Scrutiny.  Fundamental rights include:  (a) Right to travel; (b) Privacy;  (c) Voting;  and (d) All First Amendment rights.
ii. Non-Fundamental Rights:  Applies mere rationality.  Examples include:  (a) Business and labor regulations (e.g., bank controls, insurance regulation, price and wage controls, unfair competition and trade practice controls);  (b) Taxation (unless discriminatory);  (c) Lifestyle (no recognized right to lead a certain lifestyle – thus will uphold laws prohibiting drugs, requiring motorcyclists to wear helmets, or requiring police officers to wear short hair);  (d) zoning (regulation of ownership or use of property, including statutes forbidding nuisances or promoting community’s preferred lifestyle), but cannot prohibit traditionally related families from living together).
1. Economic Regulation:  Nearly all economic regulation (and most social welfare regulation) will turn out to implicate only non-fundamental rights, and will almost certainly be upheld under the mere rationality standard.  Anytime that you cannot find a fundamental right to be impaired, presume that the measure does not violate substantive due process.
B. Economic and Social Welfare Regulation
i. Very easy for state economic regulation to survive substantive due process attacks.  Since 1937, the Court has not struck down an economic regulation for violating substantive due process.
ii. Virtually any health, safety, or “general welfare goal” comes within the state’s “police power” and is thus “legitimate.”
XXII. Substantive Due Process Historical Case Development - Economic Regulation
A. Munn v. Illinois

i. BLACKLETTER RULE:  Regulation of economic matters might under appropriate circumstances be subject to review and struck down by Court for unreasonableness.  Only relevancy for it would be the Due Process Clause.

ii. Majority:  Deferred to legislative judgment in rejecting attack on state law regulating grain elevators, though suggested potential limits on legislative power.  Refused to scrutinize the reasonableness of the rates levied against business owners b/c it believed under the police power states could regulate industrial use of property for the public good.
B. Allgeyer v. Louisiana

i. BLACKLETTER RULE:  Liberty mentioned in 14th Amendment means not only the right to be free from incarceration but in addition, it embraces right of citizen to be free in the enjoyment of his faculties, to live and to work and earn a livelihood by any lawful way, i.e., Substantive due process is recognized as protecting a fundamental economic right. 
ii. Background:  State law had prohibited the insuring of LA property by any company not licensed to do business in LA.  Allgeyer had insured his property w/ NY insurer.
iii. Majority:  Statute deprived Allgeyer of his liberty to contract w/o due process of law.

XXIII. Subst. Due Process Historical Cases - Judicial Intervention in Econ. Regulation

A. Lochner v. New York – OVERRULED LATER (NOT GOOD LAW)
i. BLACKLETTER RULE:  State may not generally prohibit private agreements to work more than a specified number of hours.
ii. Background:  Challenges law as a violation of the liberty to contract protected by 14th Amendment.
iii. Majority:  Invalidated law, saying it was not a health law (as NY had contended) – no real danger here.  Purpose here is not health, but rather to limit freedom of contract.  Contended that this was not an instance of substituting its judgment for the legislature.  General right to contract in business is clearly part of individual liberty protected by the 14th Amendment.  However, the right to hold both property and liberty are subject to such reasonable conditions as may be imposed by a gov’t pursuant to its police powers.  The challenged law was not reasonable though, as it has no reference whatever to the health, safety, morals, or general welfare.  Thus, law invalid.
iv. Harlan Dissent:  Liberty of contract is subject to reasonable police regulations – Court should take judicial notice of injurious working conditions in bakeries, which provide a reasonable justification for state legislation.  All NY had to show (and did) was a rational relationship b/w means and ends.
v. Holmes Dissent:  Law not clearly unrelated to public health and ought to be upheld.  Constitution does not embody an economic theory – made for people of very different views.  Only time Court should interfere under 14th Amendment is when the law violates fundamental principles that people don’t disagree upon.

B. Mueller v. Oregon

i. Majority:  Court upheld law fixing max work hours for women, distinguishing Lochner by the special state interest in healthy women, but invalidated law creating min wage for women on ground that it compelled payment of a wage w/o regard to a specific bargaining power or the work to be done.
ii. Holmes Dissent:  Didn’t understand principle that would allow state the power to fix number of hours women can work but not the wage which they made.  Appeared as if Court was picking and choosing laws that all seemed to be saying the same thing. 
iii. Segall Thought:  If there is no principled way of doing this, maybe ct shouldn’t be doing it at all.  But if Ct can’t do it, who can?
C. HISTORICAL COMMENTARY:   After Lochner, the Court changed its earlier view and began to apply less strict scrutiny to economic regulation.  Instead, it granted greater deference to legislative determinations of need and reasonableness.

D. Nebbia v. New York

i. BLACKLETTER RULE:  States can strictly regulate private industry (retail prices) even if such control inhibits the use of private property and the making of contracts, so long as it is done in the public interest and is reasonable, i.e., rationally related to a legitimate end (consistent w/ Harlan’s concurrence in Lochner).
ii. Background:  Law setting min price for milk, which it justified by health concerns to subsidize milk farmers.
iii. Majority:  Nothing sacrosanct in the Constitution about selling prices (complete turnaround from Lochner thinking).  Not going to maintain a distinction about whether affecting public interest as in previous cases was important.
iv. Dissent:  Took away liberty of consumers.
E. West Coast Hotel v. Paris

i. BLACKLETTER RULE:  (1) A state may impose a minimum wage on employer-employee contracts.  (2) Due process does not speak to freedom of contract.  Economic regulation is reasonable if adopted in the interest of general welfare.

ii. Majority:  Upheld min wage law for women.  Liberties under the Constitution are subject to the restraints of due process, which comprehends reasonable regulation adopted in the interests of the community.  Regulation assuring payment of a living wage is clearly reasonable, especially considering the cost to the government and community of the alternative.  Additionally, lack of bargaining power makes P’s so-called “liberty of contract” a meaningless notion; the state law effectively enhances P’s liberty.  

iii. Dissent:  Compulsory payment of employee – shouldn’t burden individual employers and all of society.
iv. Significance:  Overrules Adkins v. Children’s Hospital, which invalidated a wage law applicable to DC, holding that interference w/ freedom of contract violated due process.  Puts nail in Lochner coffin.  After this case, court has hands-off approach – will not overturn law on substantive due process grounds.
F. Williamson v. Lee Optical

i. BLACKLETTER RULE:  Rational basis test for substantive due process determination does not require a stated purpose made by the legislature if the court could find one itself.
ii. Majority:  Law requiring only eye doctors could fit glasses was ridiculous – no reasonable relation.
G. Footnote Four of U.S. v. Carolene Products Co.

i. BLACKLETTER RULE:  Congress may prohibit interstate shipment of food products which it deems injurious to the public health.
ii. Majority:  Federal Fill Milk Act regulating shipping of milk substitute product clearly within commerce power as Congress has authority to protect public from fraudulent substitutions.  Deferred to legislature in saying its decision to prohibit interstate shipment rather than merely requiring true labels is within its judgment and, being reasonable, is not reviewable.  Fact that other food substitutes are no so regulated is irrelevant.  Legislature may hit an abuse which it has found, even though it has failed to strike at another.
iii. FOOTNOTE FOUR:  Court said that greater judicial scrutiny might apply to cases where something other than economic rights at stake – (a) specific constitutional rights (bill of rights); vote and get information (i.e., rights that are important to the democratic process), discreet and insular minorities (racial, religious, etc.).  In 1935, Court got out of business of determining whether states’ economic policies were unconst’l – argument could be made that court shouldn’t have reentered for contraceptives, abortion, etc.
XXIV. SUBST. DUE PROCESS:  REGULATIONS AFFECTING FUNDAMENTAL RIGHTS

A. Test:  Strict Scrutiny – (a) Requires a compelling objective (not just “legitimate” as for a non-fundamental right) and (b) the means chosen must be necessary to achieve that compelling interest.

i. There must not be any less restrictive means available to achieve the desired end.

ii. Burden of Proof:  If strict scrutiny is used b/c a fundamental right is affected, the burden of proof is on the state to show that its pursuing a compelling objective and the means it chose are “necessary” to achieve that objective.
B. Rights Governed:  Only rights that have been recognized as “fundamental” for substantive due process purposes are ones related to the loose category “right to privacy.”  Involves the right to autonomy – a persons’ right to make his own decisions about highly personal matters, which derives from several Bill of Rights guarantees, which collectively create a penumbra or zone of privacy.
i. List of Rights:  Marriage, childbearing, and childrearing.  E.g., the right to use birth control, to live together w/ your family, to direct the upbringing and education of your children, to marry.
1. Not Included as Fundamental:  Adult’s interest in having consensual sex outside of marriage.  Right to abortion used to be fundamental, but now seems to be only quasi-fundamental after Casey.
ii. Birth Control:  Interest in using birth control is fundamental, regardless of marital status.  State cannot impair fundamental interest in contraception w/o satisfying strict scrutiny.  [Griswold v. Connecticut]
1. Minors:  Unknown whether minors have fundamental right to contraception.  Exam Strategy – there is plausible logic behind viewing a minor’s interest in contraception as being either “fundamental” or “non-fundamental.”
iii. Abortion:  The right of abortion, formerly completely protected under substantive due process under Roe v. Wade, was largely overhauled and cut back by Casey.  Status of the right today:  Woman has a constitutionally-protected privacy interest in choosing to have an abortion before viability.  However, the state has a somewhat countervailing interest in protecting “potential life,” even before viability.  Seems to yield the following results:
1. No right to ban all pre-viability abortions.
2. Regulation:  The state may regulate only if it does not place an undue burden on the woman’s right to choose a pre-viability abortion.  A regulation will constitute an undue burden if the regulation “has the purpose or effect of placing a substantial obstacle in the path of a woman” seeking a pre-viability abortion.
3. Not a Fundamental Right that will be strictly scrutinized:  Abortion is no longer a “fundamental right” and thus restrictions are no longer strictly scrutinized.  Huge departure from the law as it stood under Roe.
4. Public Funding:  States may refuse to give public funding (e.g., Medicaid) for abortions even though they give such funding for other types of operations.  Also, states may prohibit public hospitals from performing abortions.  
5. Abortion Counseling:  Gov’t may as a condition of funding family-planning clinics, insist that the doctor or other professional not recommend abortion, and not refer clinic patients to an abortion provider.  Rust v. Sullivan
6. Types of Abortion:  State probably has substantial freedom to place regulations on the types of abortions that may be performed.  E.g., state may probably now require that all 2nd trimester abortions be performed  in a hospital (even though pre-Casey decision, Akron v. Akron Center for Reproductive Health says that states may not do this).  When state regulates the types of abortions that may be used, it must protect the mother’s life and health.
iv. Family Relations:  Should examine closely whenever state interferes w/ a person’s decision about how to live his family life and raise his children, you should be on the lookout to see whether interferes w/ fundamental right.
1. Right to Live Together:  Relatives have a fundamental right to live together.  
2. Upbringing and Education:  Parent’s right to direct the upbringing and education of his children is “fundamental.”
a. E.g., state may not require parents to send their children to public schools – fundamental right to determine how their children will be educated.
3. Right to Marry

v. Adult Sex:  There seems to be no general fundamental right to engage in adult consensual sexual activity.
1. Homosexual Sodomy:  See Lawrence v. TX.
2. Other Sexual Conduct:  Outside of marital relationship, there appears to be no kind of sexual activity the practice of which is “fundamental right.”
3. Married People’s Conduct:  Where parties are married, probably is a fundamental right to have even “deviant” sex, as long as its not physically dangerous and is consensual.  E.g., cannot prohibit oral sex in marriage since that would fall within the marriage area of the right to privacy.
XXV. RIGHT TO PRIVACY

A. Griswold v. Connecticut

i. BLACKLETTER RULE: There is a const’l right of privacy implied from the penumbras of the 1st, 3rd, 4th, 5th, and 9th Amendments, which limits the power of both the fed gov’t, through the Bill of Rights, and state gov’ts, through the Due Process Clause of the 14th Amendment.
ii. Background:  Law prohibited the use of birth control devices and made it illegal for someone to assist or counsel another to commit the crime of using birth control.

iii. Douglas Plurality:  Zone of privacy under Constitution.  1st (privacy protected from gov’tal intrusion), 3rd (against quartering of soldiers in private homes), 4th (rt to be secure in pesons), 5th (against unreasonable search or seizure), 9th (enumeration of certain rights in the Constitution shall not be understood to deny other rights retained by the people).  Law at issue concerns a relationship lying within zone of privacy created by several fundamental const’l guarantees, and sweeps unnecessarily broadly and thereby invades area of protected freedoms.

iv. Goldberg Concurrence:  Tries to ground a marital privacy right within the text of the 9th Amendment, which provides that the enumeration of certain rights shall not be construed to deny other rights retained by the people.  Purpose could be served by a better tailored statute.

v. Harlan Concurrence:  Ask whether the statute at issue violates basic values implicit in the concept of ordered liberty.  While this inquiry may be aided by resort to Bill of Rights, it is not dependent upon them or any of their penumbras.  Says correct approach is to ask whether the statute at issue violates basic values implicit in the concept of ordered liberty.  Would allow law to simply say that morality is enough to justify, though still rejected law.

vi. White Concurrence:  Deprives them of “liberty” w/o due process.

B. Eisenstadt v. Baird

i. BLACKLETTER RULE:  State statute outlawing the distribution of birth control to unmarried persons violates Equal Protection as the right of individual, married or unmarried, to be free of unwarranted governmental intrusion into matters so fundamentally affecting a person as the decision whether to bear a child should not be compromised.

C. Roe v. Wade

i. BLACKLETTER RULE:  Abortion is a fundamental right within the scope of personal liberty protected by the Due Process Clause, but is not an absolute right and can be regulated by the state where it has a compelling interest and it draws its statute narrowly to further that interest.
ii. Background:  TX statute prohibited abortion unless mother’s life at stake.

iii. Majority:  Cases finding a right of privacy has existed have also acknowledged that some state regulation in areas protected by that right is appropriate.  A state may properly assert important interests in safeguarding health, maintaining medical standards, and in protecting potential life.  Developed trimester system on basis that State does have an important interest in preserving and protecting the health of the mother and an interest in the potentiality of human life; two interests that grow in substantiality as woman approaches term.  TX law swept too broadly.  Right to privacy is a fundamental right, protected by 14th.  If state takes it away, it must have a compelling state interest – rejects TX argument of fprotecting life of fetus as law has never deemed a fetus as a person.  (Segall: This is not persuasive b/c traditions approach cuts both ways – could have easily argued that it goes the other way.)

1. Trimesters:  1st – no regulations;  2nd – only regulations for maternal health;  3rd – viability, any regulations except where life of mother is at stake.

iv. Stewart Concurring:  Straightforward defense of substantive due process – not embarrassed to call this substantive due process b/c that’s what it is.

v. Douglas Concurring:  14th Amendment concept of liberty includes autonomous control over the development and expression of one’s own intellect, interests, tastes, and personality – absolute under 1st Amend.  14th protects freedom of choice in the basic definitions of marriage, divorce, procreation, contraception, education, and childrearing – subject to some police power but are generally fundamental, and to support regulation must have compelling state interest.  Required childbirth may deprive woman of her preferred lifestyle and force upon her a radically different and undesired future.  Voluntary abortion at any time and place regardless of medical standards, however, would impinge on lawful concern of society.  Allows state regulation after quickening, but doesn’t say when that is.

vi. White Dissent:  Nothing in Constitution protects the right, and reasonable person in 50 states can disagree – but this decision doesn’t allow for that.

vii. Rehnquist Dissent:  Case does not implicate privacy issues.  Not contraception – this is court’s substituting its judgment for that of the legislature (more like the Lochner majority according to Rehnquist).  By applying a compelling interest test instead of a deferential rational basis test, it will require the court to look at legislative policies and decide which ones it likes and which ones it doesn’t.

D. Planned Parenthood v. Casey

i. BLACKLETTER RULE:  (1) Court must use reasoned judgment in determining substantive due process.  (2) Woman has a right to choose to have an abortion before the viability of the fetus w/o undue interference from the state and a state has the power to restrict abortion after viability of the fetus, so long as it provides an exception to protect the mother’s health or life.
ii. Reconsiders Roe v. Wade – PRINCIPLES OF STARE DECISIS:
1. Has the rule of a previous case been unworkable?

a. Rule is not unworkable.

2. Reliance:  Have people relied on this previous judgment?

a. Reliance is important b/c many make economic decisions based on this.  Here, people are making prospective decisions.  If people have relied, argument for not overturning it.

3. If the rule is nothing more than the remnant of abandoned doctrine, the court might overturn it b/c it doesn’t matter anymore.

a. Nothing since Roe has weakened it.

4. Have the facts changed that warrant the overturning of the previous case?

a. Viability is earlier, and advances in technology have made abortions safer.  But these changed facts do not specifically go to the essence of Roe, so might e worthy of changing trimester framework, but not overturning it.

iii. Background:  PA law had four general rules – (a) informed consent and 24-hr notice;  (b) minors req’d consent from parents though judicial bypass allowed;  (c) spousal consent;  (d) abortion provider reporting requirements (onerous).  Did not apply where emergency.  Clearly stated and unambiguous; did everything possible to comply w/ Roe.

iv. Plurality:  Word “liberty” is word that controls the right to terminate a pregnancy.  Previous opinions had said liberty cannot include woman’s right too choose b/c it appears nowhere.  However, here plurality argues that court must use reasoned judgment to figure out what liberty means in the context of 14th Amendment.  Segall thinks no limitation on what it could mean.  Outcome:  Roe affirmed, but rejects trimester framework.  

v. New Test for Abortion Regulations:  Undue burden standard – state can pass any law so long as it doesn’t place an undue burden on the woman’s choice.

1. Informed Consent – not an undue burden.

2. 24-hr position – women who travel long distance and then must stay – disproportionately creates a burden on poorer women.  A particular burden is not a substantial obstacle.  The former is ok, the latter is not.  As applied, more facts can show this is an undue burden.

3. Minors – state has an interest.

4. Spousal consent – women who are being subject to domestic violence.  Fear they will be hurt by notifying their spouse.

vi. Blackmun Concurrence/Dissent:  Should only be const’l if state can demonstrate that the limitation is both necessary and narrowly tailored to serve a compelling governmental interest.  None of the challenged provisions justify that test.  Restrictive abortion laws force women to endure physical invasions far more substantial than those this Court has held to violate constitutional principle of bodily integrity.  Rejects Rehnquist’s dissent which calls for a rational relation to legitimate state interest.  Says that Rehnquist believes by applying that standard that any severe attack on woman’s liberty could be corrected through democratic process.  This right is one of those fundamental liberties that should not be left to the whims of an election.

vii. Rehnquist Dissent:  Fundamental rights are deeply rooted in nation’s traditions – abortion not among them.

viii. SIGNIFICANCE:  Court had always said rational basis test or strict scrutiny – never before this case had “undue burden” test been applied.  That test is unclear.

E. Bowers v. Hardwick

i. BLACKLETTER RULE:  There is no constitutional right for adults engage in consensual acts of sodomy.

ii. Background:  GA law prohibited sodomy – Hardwick was a homosexual.

iii. Majority:  Said does not require a judgment on whether laws against sodomy b/w consenting adults are wise or desirable – issue is whether Constitution confers a right.  Said none of the rights announced in Griswold and Roe bear any resemblance to the claimed const’l right of homosexuals to engage in sodomy.  No connection to marriage, family, or procreation.  In some cases, held that fundamental rights must be those liberties implicit in the concept of ordered liberty, such that neither liberty nor justice would exist if they were sacrificed, and in others that fundamental liberties must be deeply rooted in nation’s history and tradition.  This is neither here.  This act by individuals has always been forbidden.  To confer this as const’l right, would require redefining category of rights deemed to be fundamental.  Rejected P’s Stanley v. Georgia argument, which protected obscenity in home, although illegal in public.  Court said distinguishable b/c this is not protected by 1st amendment (although Stanley was a fourth amendment issue).  Said not all acts in home are protected – guns, drugs, etc.  “Plainly enough, otherwise illegal conduct is not always immunized whenever it occurs in the home.  Victimless crimes, such as the possession and use of illegal drugs, do not escape the law where they are committed at home.  Stanley itself recognized that its holding offered no protection for the possession in the home of drugs, firearms, or stolen goods.  Rejected Hardwick’s argument that even if not a fundamental right, must still have a rational basis in holding that the rational basis was morality.  There is a rational basis for prohibiting it.  The law is constantly based on notions of morality, and if all laws representing essentially moral choices are to be voided under Due Process, courts would be very busy.

iv. Blackmun Dissent:  This case was really about the “right to be left alone.”  Most comprehensive of rights and right most valued by civilized men.   Making choices about the most intimate aspects of their lives.  We all have a fundamental interest in controlling the nature of our intimate associations with others.

v. Stevens Dissent:  Mere morality, without nothing else, is not enough to justify a prohibition a practice.  (Lawrence v. Texas will adopt this for the first time in nation’s history.)

F. Lawrence v. Texas
i. BLACKLETTER RULE:  No rational basis for prohibiting homosexual sodomy.  Morality alone is not enough to justify these types of prohibitions.
ii. Background:  Two police officers went into house in search of guns and found two men engaged in sodomy.  Law prohibited deviant sexual intercourse.

iii. Three questions considered by Court:  (a) Does it violate Equal Protection (this one was not examined though by Court);  (b) Does it violate Due Process;  (c) Should Bowers v Hardwick be overturned?

iv. Court never said this was a fundamental right – said it’s very important.
v. Majority (Kennedy):  “Liberty protects the person from unwarranted government intrusions into a dwelling or other private places.  In our tradition the State is not omnipresent in the home.  And there are other spheres of our lives and existence, outside the home, where the State should not be a dominant presence.  Freedom extends beyond spatial bounds.  Liberty presumes an autonomy of self that includes freedom of thought, belie, expression, and certain intimate conduct.  The instant case involves liberty of the person both in its spatial and more transcendent dimensions.”  Bowers framed the question of that case incorrectly: This is not just about sex, its about the right to choose a relationship.  Bowers reliance on history overstated – Long history of laws against sodomy, not homosexuality.  Just because homosexuality is not popular in religion, doesn’t men the state can proscribe it.  It does not answer the question of whether the majority may use the power of the state to enforce these views.  Marriage, procreation, contraception, childrearing are all protected.  Cites Stevens’ dissent in Bowers for the proposition.  The fact that the governing majority in a state has traditionally viewed a particular practice as immoral is not a sufficient reason for upholding a law prohibiting the practice.  OVERTURNS BOWERS: Premises of Bowers have been undercut, been substantial criticism, been no reliance, and it was wrong when decided and wrong today

vi. Segall Thought:  Kennedy should have asked question that this case is really about: Is there a fundamental right to engage in homosexual sodomy in our nation’s history?  Doesn’t ask it because at end he says there is no rational basis for this law and he wouldn’t even be able to justify his answer because no real history to point to.

vii. O’Connor:  Similarly situated classes males and females are allowed to engage in sodomy but males and males are not.  

viii. Dissent:  Attacks use of past precedents b/c it was not accurate.  Such morality is an irrational basis for regulation.  Doctrinally, criticized majority’s failure to apply strict scrutiny and apparent application of rational basis.  But its holding that morality doesn’t apply a rational basis is inconsistent with other cases decided under rational basis test.  Question needed to be is this a right deeply rooted in our nation’s traditions and history.

XXVI. EQUAL PROTECTION - OVERVIEW

A. Proving Discriminatory Classification:  Mere fact that legislation or governmental action has discriminatory effect is not sufficient to trigger strict or intermediate scrutiny.  Intent is required – can be shown in three ways:

i. Facial Discrimination:  A law may include a classification on its face, making an explicit distinction b/w classes of persons, perhaps by race or gender.  In such cases, the courts merely have to apply the appropriate standard of review for that classification.
1. E.g., Strauder v. West Virginia
ii. Discriminatory Application:  Law appears to be neutral on its face, but is applied in a different manner to different classes of persons.  If persons challenging the governmental action can prove that the gov’t officials applying the law had a discriminatory purpose (and used discriminatory standards based on traits such as race or gender), the law will be invalidated.

iii. Discriminatory Motive:  Government action that appears to be neutral on its face and in its application, but has disproportionate impact on a particular class of persons (such as racial minority or women).  Law will be found to involve a classification (and be subject to the level of scrutiny appropriate to that classification) only if a court finds that the lawmaking body enacted or maintained the law for a discriminatory purpose.  Statistical evidence admissible to show law has a disproportionate impact on one class of person.  Mere statistical evidence is rarely enough along to prove that the government had a discriminatory purpose in passing a law.  But combined with other evidence of legislative or administrative intent, possible to prove law or regulation is product of discriminatory purpose.
1. E.g., Washington v. Davis
B. SUSPECT CLASSIFICATIONS

i. Race, National Origin, or Alienage:  Receives strict scrutiny.  

1. School Integration:  Only intentional discrimination will be found to create discriminatory classifications calling for strict scrutiny.  Thus, only intentional segregation in schools will be invalidated under EP.

2. Benign Government Discrimination – Affirmative Action:  Government action at any level that favors racial or ethnic minorities is subject to strict scrutiny, as is gov’t action discriminating against racial or ethnic minorities (Rule of Adarand overruling Metro Broadcasting, which applied intermediate standard to fed discrimination).

a. Remedying Past Discrimination:  Gov’t has a compelling interest in remedying past discrimination against a racial or ethnic minority.  Thus, if a court finds that a governmental agency has engaged in racial discrimination, it may employ a race conscious remedy tailored to end the discrimination and eliminate its effects.  A remedy of this type is permissible under the EP Clause b/c it is narrowly tailored to further a compelling interest (the elimination of the illegal or unconst’l discrimination).

b. Where there has been no Past Discrimination by Gov’t:  Even where a state or local gov’t has not engaged in past discrimination, it may have a compelling interest in affirmative action.  However, the governmental action must be narrowly tailored to that interest.  (Richmond v. J.A. Croson Co.)

i. Local Private Discrimination:  Remedying past private discrimination within the governmental agency’s jurisdiction is a compelling interest, but there is no compelling interest in remedying the general effects of societal discrimination.  Thus, for a city to give a preference to minority race applicants for city construction contracts, it must identify the past unconst’l or illegal discrimination against minority-owned construction businesses that it is now attempting to correct. (Richmond v. J.A. Croson Co.).

ii. Diversity in Public Education:  Gov’t appears to have a “compelling interest” in promoting racial diversity in public school student bodies and faculties (although a majority of the Justices have not accepted this principle in a majority opininon).  However, this interest will not support a program that attempts to achieve or maintain a mathematical balance in student bodies or faculties, i.e., quotas will not be found necessary to promote educational diversity.  E.g., Bakke, Wygant v. Jackson Bd of Ed
3. Discriminatory Legislative Apportionment:  Race can be considered in drawing up new voting districts, but it cannot be the predominant factor.  If P can show that a redistricting plan was drawn up predominantly on the basis of racial considerations (as opposed to the more trad’l factors, such as compactness, contiguity, and community interest), the plan will violate EP unless the gov’t can show that the plan can survive strict scrutiny.

4. Private Affirmative Action:  Private employers are not restricted by EP since only applies to the gov’t and private employers lack state action.  Nevertheless, Congress has passed laws regulating private discrimination by employers pursuant to the Commerce Clause and 14th Amendment.  Not governed though by the EP Clause.
ii. Alienage Classifications
1. Federal Classifications:  Standard of review not clear but never seem to be subject to strict scrutiny.  B/c of Congress’ plenary power over aliens, classifications are valid if they are not arbitrary and unreasonable.
2. State and Local Classifications:  Subject to strict scrutiny if based on alienage.  E.g., state law requiring US citizenship for welfare benefits, civil service jobs, or a license to practice law will be struck down b/c no compelling interest justifying the requirement.
a. Exception – Participation in Self-Government:  Rational basis.
3. Undocumented Aliens:
a. Punative Laws against Illegal Aliens:  Supreme Court has not held that undocumented aliens are a suspect classification.  Thus, state law that denies benefits to (or imposes burdens on) persons who are in the US w/o permission of fed gov’t might be upheld under rational basis test so long as the law was not totally arbitrary.
b. Education Rights of Alien Children:  Plyer v. Doe ( held that a state denied EP to undocumented alien children when it denied them state supported primary or secondary education.

C. QUASI-SUSPECT CLASSIFICATIONS

i. Intermediate standard of scrutiny – requires substantial relation to an important gov’t interest.

ii. Gender:  Sometimes an “exceedingly persuasive justification” is required in order to show that gender discrim is substantially related to an important gov’t interest. (US v. VA).
1. Intentional Discrimination against Women:  e.g., Reed v. Reed (statute giving preference to males over females to act as administrator of an estate violates EP).  Compare w/ Personnel Administrator of Mass. V. Feeney (grating a hiring preference to veterans was upheld even though the result would disadvantage women since most vets are men.  Court found purpose of the statute was to help vets, not discriminate against women).

a. Government Interest Must be Genuine:  “Important gov’t interest” advanced to justify categorization on the basis og gender must be genuine – not hypothesized for the prupose of litigation defense.  Neither may the gov’t’s justification rely on overbroad generalizations about males and females that will create or perpetuate the legal, social and economic inferiority of women. (U.S. v. VA).

2. Affirmative Action Benefiting Women:  Classifications benefiting women that are designed to remedy past discrimination against omen will generally be upheld.

3. Intentional Discrimination against Men:  Generally is invalid.  However, number of laws have been held valid as being substantially related to important gov’t interest.

a. Invalid Discrimination:  Denial to admit males to a state university or nursing school;  Law that provides that only wives are eligible for alimony;  Law that permits unwed mother but not unwed father to stop adoption of offspring;  Law providing a higher min drinking age for men than for women.

4. Valid Discrimination:  Upheld despite discriminatory intent – Law punishing males but not females for statutory rape (Michael M. v. Superior Ct);  Male-only draft registration;  and Law granting automatic US citizenship to nonmarital children born abroad to American mothers but requiring fathers of children born abroad to take specific steps to establish paternity in order to make such children US citizens.
iii. Legitimacy Classifications:  Distinctions drawn b/w legitimate and illegitimate children are also reviewed under the intermediate scrutiny standard.
1. No Punitive Purpose:  Greater attn given to purpose behind distinction for legitimacy cases.  Will not uphold discriminatory legislation intended to punish the offspring of illicit relationships.

2. Immigration Preference to Legitimate Children – Permissible:  Due to plenary power over immigration, Ct will uphold fed law granting immigration preferences to legitimate children.

D. OTHER CLASSIFICATIONS
i. All others received rational basis standard – will be upheld unless they bear no rational relationship to any conceivable legitimate government interest.

ii. Age Not Suspect
iii. Wealth Not Suspect:  Ct has never held that wealth alone is suspect, but the lack of wealth or the inability to pay a governmentally req’d fee, cannot be the sole basis upon which a person is deprived of a fundamental const’l right.
1. Abortions:  Ct upheld governmental refusal to pay for abortions.  Ct found that a woman did not have a fundamental const’l right to obtain abortion services, but only a fundamental right to make her decision to have an abortion w/o government interference.

2. Education:  Ct has not yet held education to be a fundamental right.  Has not found that children are denied EP when the gov’t provides greater educational opportunities for children who can afford to pay for access to the best state operated schools.  In fact, Ct has upheld the use of a property tax to fund local schools where the tax system resulted in children in districts with a high tax base getting a significantly better education than children in tax districts that could not afford significant taxes for education. San Antonio Sch Dist v. Rodriguez.
XXVII. CLASSIFICATIONS BASED ON RACE
A. Strauder v. West Virginia
i. BLACKLETTER RULE:  14th Amendment’s purpose is to secure for the race that had been recently emancipated all the rights the superior race enjoys – create civil rights for blacks.
ii. Background:  WV statute indicating that only white persons could serve on juries.
iii. Majority:  Violated equal protection b/c placed certain restrictions on them and a stamp of inferiority by saying the couldn’t serve on juries.  Court says did this b/c had take care of race that couldn’t take care of themselves.
iv. Significance:  Initial victory for equality, but ended at Plessy v. Ferguson.
B. Plessy v. Ferguson
i. BLACKLETTER RULE:  Law that provides for separate but equal treatment of blacks and whites does not violate equal protection.
ii. Majority:  14th Amendment designed to enforce political equality of blacks and whites – not to abolish social inequality.  Reasonableness is based on established customs and should promote comfort and public peace. Laws requiring separation are not saying unequal or inferior – generally within police power.  No stamp of inferiority – only that way if you think of it that way.  Requiring two races to interact will not lead to the end of prejudice – social equality may only be obtained by voluntary consent.
iii. Harlan Dissent:  Destinies of the two races in this country are linked together.

C. Brown v. Bd of Ed

i. BLACKLETTER RULE:  Separate facilities in public education are inherently unequal and therefore violate equal protection.  Extended beyond public education – legally mandated segregation is always unconstitutional.

ii. Significance:  Rejected Plessy reasoning and overturned separate but equal in education (later applied reasoning to everything else).
iii. Majority:  Not surprising that there is so little in history of 14th Amendment relating to its intended effect on education.  Looked at the effect of segregation itself on public education, not just “tangible factors.”  Education is the very foundation of good citizenship and the principal instrument in awakening the child to cultural values, preparing him for later professional training, and helping him adjust normally to his environment.  Where state has undertaken to provide such an opportunity, it is a right that must be made available to all on equal terms.  Intangible factors make separate education an unequal education.  Generates a feeling of inferiority as to their status in the community that may affect their hearts and minds in a way unlikely ever to be undone.  Legally sanctioned segregation retards the educational and mental development of Negro children and deprives them of some of the benefits they would receive in a racially integrated school system.
D. Loving v. Virginia
i. BLACKLETTER RULE:  Laws that classify on the basis of race are reviewed under equal protection w/ strict scrutiny and will not be upheld unless they are necessary to accomplish some permissible state objective.
ii. Background:  VA had law against interracial marriage (as did 15 other states).  Interracial couple married, arrested and had 1 yr sentence suspended for 25 provided they don’t return to the state.
iii. Majority:  Rejected VA’s argument that equal protection means only that an offense having an interracial element must punish the white and black offender to the same degree, and that the punishment applies to both white and blacks, thus doesn’t constitute invidious discrimination.  Equal application doesn’t immunize a statute from the very heavy burden of justification that the 14th Amendment has traditionally required of state statutes drawn according to race.  Goal of this legislation was to maintain white supremacy.
iv. Stewart Concurrence:  Simply not possible for a state law to be valid under Constitution which makes criminality of an act depend on the race of the actor.
E. Brown v. Board of Ed II
i. BLACKLETTER RULE:  Constitution is not a self-executing document – prescribes no punishment for its violation.  Thus, due to varying local conditions, the lower courts shall be responsible for overseeing the implementation of Brown by local education authorities, which may not be practical to implement immediately, but nonetheless should take place w/ deliberate speed.
ii. Civil Rights Act passed saying if you don’t desegregate, you will lose federal money.  Led to significant changes in local school practices.
XXVIII. PROVING DISCRIM. INTENT ON BASIS OF RACE
A. Washington v. Davis
i. BLACKLETTER RULE:  A law is not unconst’l solely b/c it disproportionately affects a certain race.  A facially neutral law violates the equal protection clause only if it is motivated by a discriminatory purpose.  A neutral law is serving legitimate state ends is not invalid simply b/c it affects one race more than another.
ii. Background:  Black applicants did not pass DC police exam at rate consistent w/ whites.  Disproportionate – claimed violated EP Clause.
iii. Majority:  Fact that PD was actively trying to recruit black officers and has in fact increased its numbers of black officers negates any inference that it intended to discriminate.  Interpretation of central purpose of EP – prevention of official conduct discriminating on basis of race.  An invidious discriminatory purpose may often be inferred from the totality of the relevant facts, including the fact, if it is true, that the law bears more heavily on one race than another.
iv. Stevens Concurrence:  Line b/w discriminatory purpose and discriminatory impact is not very clear – sometimes only way to prove the discriminatory intent is to show a discriminatory impact.  And just b/c a legislator was driven by an improper motive doesn’t mean an otherwise legitimate law should be invalidated.  Legitimate for two reasons: (a) test serves the neutral and legitimate purpose of requiring all applicant to meet a minimum standard of literacy, and (b) same test is used throughout federal service.
v. Policy Implication:  Slippery slope – would endanger whole range of tax, welfare, public service, regulatory and licensing statutes that may be more burdensome to the poor and to the average black than to the more affluent white.
B. Arlington Heights v. Metropolitan Housing Corp.
i. BLACKLETTER RULE:  (1) For law to be unconst’l, must prove that intent to discriminate was the motivating factor.  (2) Constitution does not prohibit a denial of a zoning change request when the denial impacts disproportionately on certain racial groups but was made pursuant to standard procedures.
ii. Significance:  Reaffirms Washington v. Davis.
iii. Background:  Law zoning for single family housing at issue.  Lower ct found would have a discriminatory impact.  
iv. Majority:  D must show that the law would have been the same even had there been no motivating factor and that court would have reached the same decision without that motivation.  (In practice, gives D a big out).  Though possible belief that wanted to keep the neighborhood wealthy (and believedly, white), Court here says racial discrimination was not the motivating factor.  Rather, it wanted to keep single family housing – didn’t care who purchased, so long as it was single family.  Pointed to D’s zooming plan and policies existing long before P’s application and other proposals, not involving racial minorities, have been rejected in the same manner as P’s.  Without proof of improper intent, mere showing of disproportionate impact on a racial minority is inadequate to demonstrate discrimination.

1. Court allowed P to use multiple tools to show intent:  (a) Legislative or administrative history, and (b)  Departure from procedural norms - unexplainable pattern might give evidence that something not kosher is going on here.

v. Segall Thought:  Everyone knows the impact of this law was that only whites were going to be able to move into the neighborhood.  Since we know with absolute certainty that this law will affect blacks, why do we bother looking for intent?  Answer: because if not, it’s a slippery slope.
XXIX. CLASSIFICATIONS BASED ON GENDER
A. Standard of Review:  Gender gets intermediate scrutiny, but after VMI, possibly intermediate-plus.
B. Craig v. Boren
i. BLACKLETTER RULE:  (1) Statutes which discriminate based upon one’s sex violate equal protection if they create a gender-based classification that is not substantially related to an important governmental objective. (2) Administrative ease and convenience are not sufficiently important objectives to justify gender-based classification. 
ii. Significance:  Developed standard of intermediate scrutiny for application to gender classifications.

iii. Background:  OK was worried about drinking and driving in this case – traffic safety case.  Prohibited sale of beer to males under age 21 and females under age 18.  Dist Ct held that Reed v Reed (court invalidates law preferring males to females as administrators of estates) was controlling and that the statistics used by the P substantiated gov’t’s rationale.

iv. Majority:  Court says it’s a legitimate governmental interest, but questioned the evidence.  Best statistics showed arrests, but didn’t show how many were actually driving intoxicated, and doesn’t relate to 3.2% beer.  Such research didn’t show the relationship - evidence wasn’t compelling.  This is a gender-based classification and the statistical showing doesn’t show that sex acts a s legitimate proxy for drinking and driving and if the state was serious they would have restricted the buying.
v. Rehnquist Dissent:  Rejected the idea that men should receive this standard of review – felt classification reserved for women.  Believes only a rational basis test should have been applied.
C. Michael M. v. Superior Court of Sonoma County

i. BLACKLETTER RULE: Legislation may realistically reflect the fact that the sexes are not similarly situated in certain circumstances, and as such, may not be held to contain an invidious gender classification.  Consequently, a state’s statutory rape law may permit prosecution only against members of one sex.
ii. Background:  Law stated that man no matter how old he is, if girl is under 18, he is guilty.  Women cannot be guilty of statutory rape despite age difference.

iii. Majority:  Statute designed to prevent teenage pregnancy b/c generally female is the one who gets injured and not so much, the male.  Doesn’t matter if he’s 18 b/c he doesn’t have the same consequences.  Boys don’t get pregnant.  Legislature doesn’t have to tackle all issues at the same time.  Wanted to deal with teenage pregnancy.  State said that they will have an enforcement problem if they were to apply it in a gender-neutral way - girls wont turn in guys if they are also liable for statutory rape (assuming both under 18).

iv. Stewart Concurring:  EP prohibits classifications of similarly situated people on the basis of the immutable characteristics w/ which they were born.  Males and females are not similarly situated w/ respect to the problems addressed by this statute, thus doesn’t deny EP.

v. Brennan Dissent: No reason for classification – why make an exception for the group you are trying to regulate?  Just make it illegal across the board.  As applied, 14 yr old boy can have sex with 19 yr old girl, and 14 yr old girl can’t have sex with 19 yr old boy.  State fails to prove that its gender-based law is more successful than would be a gender-neutral law.

vi. Stevens Dissent:  Validity of a total ban is not an adequate justification of a selective prohibition.  A rule that authorizes punishment of only one of two equally guilty wrongdoers violates the essence of the constitutional requirement that the sovereign must govern impartially.
vii. Significance:  Michael M. is what the law could have been, but VMI case changes that.
D. U.S. v. Virginia [VMI Case]
i. BLACKLETTER RULE:  State universities may not exclude women, even if they offer separate women-only programs, unless they demonstrate an “exceedingly persuasive justification.”
ii. Background:  VMI – public institution that would not admit females.

iii. Two issues:  (a) Does the exclusion of women from the educational opportunities deny equal protection?;  (b) If it does, what is the appropriate remedy for that violation?

iv. Majority (Ginsburg):  Legal standard of review for classifications based on gender: Intermediate scrutiny b/w rational and strict scrutiny.  Has to be an exceedingly persuasive justification.  Must be important governmental objectives – and the means must be substantially related (not rationally related).  Court says gender classifications are not like racial classifications – never a reason that race could be justified.  There are some differences between sexes, but if you are going to act on those differences, must be exceedingly persuasive.  Rejected State’s argument that single sex education contributes to diversity in educational approach, and that VMI approach of no privacy ever would be violated by admitting women.  Single sex education in some circumstances may contribute to diversity in some approaches, but here though that justification is not important enough to satisfy the test that what it is seeking here is educational diversity.  Believes that VA did not keep VMI open and single-sex for that goal.  Also rejected VMI argument that said this system of rigorous physical work and lack of privacy would not work for women.  Court discounted it out of hand.  Said VMI is incredibly important institution that provides a unique opportunity – that opportunity must be available to women as well.  Lastly, rejected VMI’s offer to create a separate women’s institution that is similar.  First of all, court says it doesn’t exist yet and has no alumni thus cant be comparable so not same opportunity.  Also said that proposed college wouldn’t be the same rigorous training and wouldn’t be a comparable women’s single gender institution.  VMI had to admit women – violated EP.

v. Segall Thought:  The exceedingly persuasive justification sounds more like strict scrutiny than intermediate scrutiny.  Sounds like intermediate scrutiny plus.  We don’t know after this case if gender is intermediate or something higher.

vi. Rehnquist Concurrence.  VA offers no separate but equal opportunity.

vii. Scalia Dissent: Says ct was wrong on facts, precedent and history.  Lower ct had found a lot of things how VMI had found that purpose was different.  Court is applying here a standard it never has before.  Court is ignoring history as its been doing this for over 100 yrs.  

1. Raises question of what is the ct’s job in EP cases.  Function of ct is to preserve our society’s values regarding equal protection, not revise them.  It’s the people who change those values, but court’s role is to preserve them.  Not for the court to change those values. Do we give ct the power to determine when that consensus shifts?  Gets it right sometime, and sometimes wrong.
XXX. EQUAL PROTECTION CLAUSE – ECON REGULATION

A. Standard of Review:  Very deferential.  Gets rational basis standard of review.
B. Railway Express Agency v. NY

i. BLACKLETTER RULE:  (1) A statute that regulates economic activity will survive an equal protection challenge if there is a rational relations b/w the challenged classification and the purpose of the statute. (2) One-Step-at-a-Time Remedial Legislation - equal protection does not require that all evils of the same genus be eradicated or none at all.
ii. Background:  NYC statutes restricting ads on side of trucks to only trucks who were advertising itself.  Cannot advertise another company’s product.  Attacked on EP grounds.  

iii. Majority:  Applied rational basis – would never have survived heightened scrutiny.  Does not deny that the regulation in question treats unequally advertisements of products sold by the owner of the truck and general advertisements.  Defers to legislative judgment though, saying they may have concluded that those who advertise their own products on their own trucks do so differently (in nature and extent) than those who are paid to advertise others’ products.  Believed ct was in no position to contradict local authorities, nor can it say that this distinction is the kind that will violate equal protection.  Classification is related to the purpose for which the statute was made.  Even though may be distractions elsewhere, equal protection does not require that all evils of the same genus be eradicated or none at all.  Court applied a very deferential review.  

iv. Note:  Not the type of law that equal protection clause protected typically.
C. McGowan v. Maryland

i. Background:  Some stores were allowed to be open on Sunday and some were not.
ii. Majority:  Upheld Sunday closing law by deferring to legislature, reasoning that appellants only suffered economic damage, and suffered no infringement of their religious liberties.

XXXI. EQUAL PROTECTION CLAUSE – VOTING RIGHTS
A. Standard of Review:  Right to Vote is a fundamental right.  Strict scrutiny.

B. Harper v. VA State Bd of Elections

i. BLACKLETTER RULE:  States may not exact a poll tax as a condition for the right to vote.
ii. Background:  VA poll tax challenged.

iii. Majority:  Though the right to vote in state elections is not in the Constitution expressly, it is derived as a fundamental right because once the state opens up its voting procedures, there cannot be distinctions in the voting procedures that do not meet strict scrutiny.  Right to vote is very closely linked to First Amendment freedoms, as well as other const’l rights.  Lines drawn by the affluence of the voter or by the payment of any fee violate EP.  States may impose reasonable voter qualifications, but these must pass careful scrutiny since the franchise is preservative of other basic civil and political rights.

C. Kramer v. Union Free School District No. 15 (Voter Qualifications)
i. BLACKLETTER RULE:  Classifications denying the right to vote are examined under strict scrutiny and must be necessary to promote a compelling state interest.
ii. Background:  NY law provided that in certain school districts, residents may vote in the election only if owned property or had children in local public schools.

iii. Majority:  Ct said this is a matter of strict scrutiny, is a fundamental right, and if the law gives the right to some ppl to vote and denies it to others,  it must be a compelling interest and narrowly tailored.  Heightened scrutiny required for voting laws.  A rational basis review has as an assumption that the political process works and there is no reason to overrule the people.  But if the process is skewed, then only the court can change it.  If the ppl in power deny people the rights then the court has to step in.  The school bd said that they wanted to limit voting to those who had an interest in the school.  This was over and under inclusive. Some people in the category wouldn’t care and some who were out of the category would care.  This would pass rational but fail strict scrutiny.  Strict scrutiny is required not b/c of the subject of the election but b/c some citizens are allowed to participate and others are not.  The statute disenfranchises senior citizens and others living w/ relatives, clergy, military personnel, boarders and lodgers, and parents who do not own or lease property and whose children are either too young to attend public school or attend private school.
iv. Stewart Dissent:  Classifications denying the right to vote, based on such things as residency, age, and literacy, are always imperfect and will always deny some informed and interested people the ability to vote.  But these discrepancies are the inevitable result of the line-drawing that is essential to lawmaking.  Would apply rational basis.  Constitution does not confer right to vote upon everyone.   Under any EP standard, except one where universal suffrage is somehow mandated by Constitution, Kramer’s claim must be rejected.

v. Significance:  Ct has essentially adopted universal state suffrage except for felons.

XXXII. EQUAL PROTECTION – ACCESS TO COURTS

A. Standard of Review:  Access to courts for indigents – not a fundamental right always, but rec’d strict scrutiny.  Wealth is not a suspect class.
B. Griffin v. Illinois (Right to a record on appeal)

i. BLACKLETTER RULE:  In state prosecution where no appeal is possible w/o a transcript form the trial court, the state must provide indigent defendants a free transcript in all felony criminal cases.
ii. Majority:  Invidious discrimination – violated EP.  Criminal prosecutions (where D is involuntarily involved), matters of justice are charged w/ too much social interest to be decided on the basis of wealth.  Guilt or innocence has no relationship to wealth so state cannot make wealth a prerequisite for its criminal justice system.  While it is true that state is not req’d by Constitution to provide appellate review, but once it does provide it, it must not discriminate on the basis of wealth.

iii. Dissent:  Argued that due process did not require this result since no const’l right to an appeal, and EP was not applicable b/c state was treating everyone the same.

C. Douglas v. California (Right to counsel on appeal)

i. BLACKLETTER RULE:  State must provide counsel for an indigent D for “first appeal” granted as a matter of statutory right from a criminal conviction.
ii. Majority:  Same type of invidious discrimination as in Griffin.  While absolute equality b/w rich and poor may not be req’d, merits of the one and only appeal a person is entitled to are too important to allow decision w/o benefit of counsel just b/c appellant is indigent.

iii. Harlan Dissent:  EP doesn’t impose on the States an affirmative duty to life the handicaps flowing from differences in economic circumstances.  The only relevant const’l provision is due process, and the state’s rules are not so arbitrary or unreasonable that they deny due process.
D. These cases have not really been applied to civil cases unless those cases really sounded like these criminal cases.

E. MLB v. SLJ

i. BLACKLETTER RULE:  Denying appellants in parental termination cases the ability to appeal b/c they cannot afford the fees violates equal protection.
ii. Background:  Ct terminated MLB’s parental rights and she couldn’t afford record preparation fees in advance – appeal was dismissed.

iii. Majority:  Griffin is applied to criminal cases, but extended to some civil cases as well – narrow category such as for divorce and discharge in bankruptcy.  EP applies when States bar appeals based solely on the appellants’ inability to pay.  Due process relates to the essential fairness of the process.  Statute here does not just have disproportionate impact on indigents, it bars them from filing appeals.  Thus, even under Washington v. Davis, statute violates EP.  Finding here of EP violation does not “open the floodgates.”  Parental termination cases are different from other civil actions, even from other domestic relations matters.  Termination rulings involve the awesome authority to destroy parental relationships – should be excepted as a civil action.

iv. Thomas Dissent:  Fundamental interest identified by majority is not the right to a civil appeal, but the right to maintain the parental relationship.  Outside framers’ intent – felt majority looked only at disproportionate impact, and not at whether the statutes had a discriminatory purpose.  The law is facially neutral and creates no classification.  Any adverse impact does not arise out of the State’s action, but out of unrelated factors.

v. SEGALL Type-Thought:  While Ginsburg majority doesn’t call the rights inherent in parent-child relationship fundamental, she did state that these rights were of basic importance in our society.  Also about classifying ppl b/c of wealth, which is not considered suspect, though here it applied a stricter standard nonetheless.  Never lays out a test here – only states that it would inspect the interest at stake and the State’s justification.  Example of the Ct creating another level of scrutiny when the established levels do not quite fit.  Court uses whatever rationale it could to reach a fair result.
XXXIII. EQUAL PROTECTION – RIGHT TO EDUCATION
A. Standard of Review:  Wealth is not a suspect class (mentioned b/c relevant when used for funding local school districts).  Right to education not in the Constitution Importance of the right is not what we ask.  Q is whether the Constitution explicitly or implicitly guarantees this right.  Thus, education is an important right, but not fundamental like right to vote.  District wealth discrimination, therefore, does not receive strict scrutiny.
B. San Antonio Independent School District v. Rodriguez
i. BLACKLETTER RULE:  The right to a public education is not a constitutionally guaranteed fundamental right; therefore, laws affecting that right are subject only to a rational basis test.
ii. Background:  Amt of money school district receives is tied to amt of property taxes.  The more property taxes paid by the district, the more funding the schools get, the better the schools.  P said impinged on fundamental right to education.  Lower ct said wealth was a suspect class, education was a fundamental right, and strict scrutiny had to apply and strict scrutiny couldn’t meet it.  Court had to decide whether wealth is a suspect class and whether education is a fundamental right.

iii. Majority:  Court said those cases dealing with wealth before are different.  School district attempted to argue that right to education is closely tied to the right to speak and vote under the 1st amendment – if we cant have education we cant voice our rights and use the right to vote intelligently.  Court responded that you have the right to do these things, but we don’t guarantee the right to education.  Court said the TX system did give each child a basic education and that is all that is req’d.  (There is no right to basic public education, but once it offers, cant discriminate.  If the right to get more than a basic education were examined under strict scrutiny, court would have to examine other basic necessities such as food, shelter, etc., under strict scrutiny, which court was not willing to do.  Court has always given great deference to how state legislatures appropriate funds – they know best.  Applied a rational basis test.  TX said it was important to fund public schools this way because they were encouraging local communities to have local control over education.  That is not so irrational as to fail the rational basis test.  Local wealth is not static.  Won’t forever freeze education level in communities b/c wealth goes up and down.

1. Is TX scheme rational under rational basis test?  Court says yes, because interest ID’d was local education and this ensures that localities have control over local education that way.  Court didn’t say system was good or fair, just not unconst’l.

iv. Marshall Dissent:  EP cases have subtleties that require different standards of review – should be a balancing test essentially.  Criticized the ct and said we have never said before that the only fundamental rights we’ll protect are those in the constitution.  Right to procreate, vote in state elections, etc. are examples that are not in Constitution, but are very important.  Rights were protected b/c they are closely related to other rights in the constitution.

v. SEGALL THOUGHT:  Marshall dissent the better of the doctrines if we’re looking at stare decisis.  Distinctions made on group wealth should be given careful scrutiny.  Distinctions based on wealth are inherently suspect.

C. Plyler v. Doe

i. BLACKLETTER RULE:  A state may not deny free public education to undocumented school-age children, which it provides to citizens and legally-admitted aliens.
ii. Majority:  Applied modified rational basis test, which required TX have a substantial state interest (opposed to legitimate).  14th Amendment guarantees EP to any person within a state’s jurisdiction.  Even illegal aliens are entitled to this protection.  EP analysis doesn’t require that illegal aliens be treated as a suspect class just b/c their illegal presence is not a const’l irrelevancy.  Education is not a fundamental right, but it is more than a mere government benefit.  This case though imposes a lifetime stigma on children who are not accountable for their disabling status.  Thus, discrimination cannot be allowed unless it fulfills substantial state interest.  Although nat’l policy does not support unrestricted immigration, no policy exists which would deny these children an elementary education.  State policy goals (protection against excessive illegal immigration, overcrowded schools, and likelihood illegals would come and go more often and thus a desire to reserve public education for those who are permanently here) are not substantial enough to deny illegal children public education.  Overturned the law.

iii. Burger Dissent:  Aliens are not a suspect class and education is not a fundamental right.  Only issue here is whether TX has a legitimate reason to distinguish b/w legal and illegal residents – state purpose of preserving its limited resources for school financing is rationally related to the legislative classification.
iv. Therefore, we should apply rational basis test and state easily meets it.  Instead, ct applied a quasi-suspect class and quasi-suspect fundamental right and came out the wrong way.
XXXVII. AFFIRMATIVE ACTION

A. Regents of Univ. of California v. Bakke

i. BLACKLETTER RULE:  A university may not achieve diversity by setting aside a certain number of spots for certain races; however, it may take race or ethnic background into consideration as one of several factors.
ii. Majority:  Benign racial classifications get strict scrutiny just like all other racial classifications.  Special admissions program evidences a facial intent to discriminate.  No such facial infirmity exists where race is simply one element in the selection process.  Means not narrowly tailored here – this was a quota and quotas are not allowed.  Could be ok to take race into account, but not as a primary criteria.  Not narrowly tailored – compared it to Harvard’s review which took race into account but was not primary factor.
B. Fullilove v. Klutznick (1980)

i. BLACKLETTER RULE:  Congress may affirmatively require a minimum minority participation as a condition of the expenditure of federal funds.
ii. Background:  Constitutionality of a minority set-aside program at issue where 10 percent of all fed funds that were given to local public works projects had to be reserved for minority businesses.
iii. Majority:  Court reviewed that law under intermediate scrutiny (not strict) because of section V of 14th amendment which says no state shall deny EP of the law (sect 5 – Congress can use its powers to implement this prohibition).  By passing this prohibition, Congress is trying to give people EP of the laws and we’re going to defer to congress’ intentions.  This was a law of fed govt.  14th amend only applies to the state – only 5th applies federally.  Technically, there is no textual EP clause as to the fed govt.  However, Congress is nonetheless not allowed to deny anyone EP under the 5th amend.  Here, congress was implementing prohibition to the states.  Objective of legislation – to prohibit trad’l procurement practices which perpetuate the effects of prior discrimination – is within the const’l scope of congressional power.  Congress’ interest in eradicating prior discrimination in contracting industry was sufficient to justify this law.  Congress, of all parts of gov’t, possesses the broadest remedial powers.  This program is clearly remedial; its adverse effect on P is incidental.  The administrative scheme, containing provisions for waiver, provides reasonable assurance that the application of racial criteria will be limited to accomplishing the proper objectives.  Court recognized that non-minority businesses were burdened by the program but that was ok b/c of deference ct was going to give to Congress.  Was sufficiently tailored (not narrowly tailored) to survive the ct’s scrutiny.
iv. Powell Concurring:  Statute uses a racial classification which is unconst’l unless necessary to advance a compelling gov’tal interest.  Such an interest is present here and thus it passes the Bakke test.
v. Marshall Concurring:  Racial classifications are prohibited if irrelevant; this statute is substantially related to achievement of important gov’tal objective and is thus const’l.  Question not even close.
vi. Stewart Dissent:  Constitution prohibits invidious discrimination by gov’t.  P is injured solely b/c of the color of his skin.  Majority’s decision is wrong for same reason Plessy was wrong.  Congress is not a court of equity; even if it had remedial powers, it could only act to eradicate the actual effects of illegal race discrimination.  Clearly goes too far.
vii. Stevens Dissent:  Classwide recovery for past wrongs may be justified, but Congress here makes no attempt to correlate the classifications w/ the justification.  Members of the class have suffered different wrongs.  Statute perpetrates, even emphasizes, racial distinctions.
C. Wygant v. Jackson Bd of Ed (1986)
i. BLACKLETTER RULE:  Under strict scrutiny, a state or local governmental entity may not discriminate in its actions on the basis of past societal discrimination; it can only do so on the basis of past discrimination in that institution alone, not society at large.

ii. Background:  Bd of ed hired number of minority teachers to make up for not hiring minorities for long time.  But when they had layoffs, they laid off more whites than blacks b/c they wanted to keep blacks as “role models.”
iii. Majority:  Ct viewed it under strict scrutiny.  Ct said under strict scrutiny, past societal discrimination can’t be used.  When strict scrutiny applied (bc it was local, not Congress) Govt agency (institution at issue) must show that there was past discrimination in that institution, not society at large, to be allowed to make selections later on.  Whites who were laid off suffered severe burden.  Sch bd could have implemented other alternatives.  NOTEWORTHY:  Case involved local govt, not Congress.
D. Richmond v. J.A. Croson Co. (1989)
i. BLACKLETTER RULE:  Racial classifications in set-aside programs are reviewed under a strict scrutiny standard.

ii. Background:  Richmond said contractors must subcontract 30% of its subcontracting business to MBEs.  City Council in passing it relied on some significant statistics.
iii. Majority (O’Connor):   A focused goal of remedying wrongs caused by specific instances of discrimination is proper.  This is not dissimilar from the Fullilove case but that was Congress, not the City – this case distinguishable.  Pointed to sect 5 of 14th amend citing it as an affirmative power for Congress to enforce the 14th amendment, which specifically limits states, and states wanted to limit race.  Since racial classification, strict scrutiny applied.  Richmond said construction industry had discriminated in past.  A city may employ an affirmative action program only if it can show that it had become a “passive participant” in a racial exclusion system.  Court says if you can’t prove it was done here, then you can’t use it.  States and cities must make their own specific findings under strict scrutiny – cant rely on what Congress did.  Court said sheer lack of opportunities in past cant justify now b/c it is sheer speculation as to how many minority firms there would be without past discrimination.  This is not a narrowly tailored law to remedy past discrimination.  If state/city is going to have this type of plan, must have better way of doing it.  30% is outright racial balancing – too much.  If City wants to help, it can help in other ways.  Struck down the plan.
iv. SEGALL THOUGHT:  Strict scrutiny would apply to this case even if strict scrutiny didn’t exist b/c this is not a case of majority making a plan for a minority, but a minority making an exception for a minority.  (5 council member majority was black.)
v. Scalia concurrence:  Cant use racial discrimination to right part of racial discrimination.  No difference b/w the federal govt’s use of race and the state’s use of race.
vi. Marshall’s dissent:  Said intermediate scrutiny should be applied.  Does Richmond’s plan serve important objectives, are the means substantially related to those objectives.  Richmond has 2 imp objectives:  Eradicate the effects of past discrimination and prevent future decision-makers of continuing the past discrimination.  Court’s decision to apply same level of review to laws meant to hurt and laws meant to help disadvantaged group is incorrect.  Laws meant to eradicate racism should not be suspect, unlike laws meant to perpetuate.  Whites shouldn’t get strict scrutiny b/c no history of invidious treatment.  Sect 1 of 14th amend – it is too late to assert seriously.
E. Wygan and Croson applied very strict scrutiny to state and local classifications.  Court in Croson said that the state and local govts are not allowed to rely on congressional findings to make their remedy to make racial preferences – they must make their own, and they must be specific to their own past actions, not the general.  Locality would likely be reluctant to concede they discriminated themselves in the past.

i. Dissents suggested that strict scrutiny was too searching of a review for racial classifications designed to alleviate racial discrimination.

F. Metro Broadcasting v. F.C.C. – NOT GOOD LAW (Overruled by Adarand)
i. Majority:  Applied intermediate scrutiny to a federal broadcasting affirmative action program in federal governmental racial classifications b/c classifications were “benign.”  Congress has leeway to make programs like this.

ii. Overruled By Adarand.
G. Adarand Constructors v. Pena 

i. BLACKLETTER RULE:  Racial classifications in federal affirmative action programs are subject to strict scrutiny review.
ii. Majority:  Addresses what level of review b/c of mixed precedents.  Found that Metro Broadcasting undermined these three principles.  Point of strict scrutiny is to differentiate b/w permissible and impermissible gov’t use of race.  Consistent w/ Stevens’ dissent in Fullilove where he said ‘good intentions alone are not enough to sustain a supposedly ‘benign’ racial classification.  Ct wished to dispel the notion that strict scrutiny is “strict in theory, but fatal in fact.”  “The unhappy persistence of both the practice and the lingering effects of racial discrimination against minority groups in this country is an unfortunate reality, and gov’t is not disqualified from acting in response to it.” – says that govt can act in response to past racial discrimination and lingering effects, but it must satisfy the “narrow tailoring” test.

iii. Three General Propositions w/ respect to gov’t classifications:

1. Skepticism – any preference based on racial or ethnic criteria must necessarily receive a most searching examination (Wygant)

2. Consistency – the standard of review under the Equal protection clause for racial classifications is not dependent on the race of those burdened or benefited by a particular classification (Croson)

a. Theory behind Consistency Principle: The principle of consistency simply means that whenever the government treats any person unequally b/c of his or her race, that person has suffered an injury that falls squarely within the language and spirit of the Constitution’s guarantee of equal protection.

3. Congruence – equal protection analysis in the 5th Amendment area is the same as that under the 14th Amendment.

H. Grutter v. Bollinger

i. BLACKLETTER RULE:  Use of race is allowed in an individualized way so long as there is no quota, i.e., Educational institutions may be allowed to seek a “critical mass” of minority students, so long as it does not have a quota.
ii. Background:  MI Law School’s mission was to admit a “critical mass” of minority students (black, Hispanic, and asian).  Never defined what “critical mass” was.  P was white MI resident (3.8, 161) – waitlisted and eventually rejected.

iii. Majority:  Applies strict scrutiny now to all racial classifications under Adarand.  Must find a compelling state interest in this case.  Compelling interest was educational diversity.  Holding is consistent w/ giving degree of deference to university’s decisions.  Law school is allowed to seek a critical mass of minority students, but it cannot have a quota.  Analysis (O’Connor):

1. Compelling gov’tal interest:  Goals - Cross-cultural understanding, exposure to different types of people which you will find in the workplace is good to have in the classroom, livelier classroom.

2. Narrowly tailored:  Yes, because not a quota, and MI considered race along with a number of other diversity factors – race can be a plus factor (but only if every file is looked at individually).  

3. Conclusion:  There are race-neutral ways to achieve diversity – concedes that, but what is required is a good faith effort.  There was no evidence but that was ok.  Raced based admission must not unduly burden the non-benefited race.  The court found that this was met because they considered many elements of diversity.  Segall believes this is absurd.
iv. Segall Thought:  Difference is in semantics.  Under true strict scrutiny, critical mass argument would not survive.  Made up arbitrary number of 25 yrs.

v. Scalia dissent:  Law school didn’t really care about strict scrutiny.  Hard to determine how to see the spectrum of what is in between critical mass and quota.  Lots of litigation to come if there is quota or critical mass

vi. Thomas dissent – same position as in Adarand (stigmatizes minorities).  Saying just give us an even playing field and we’ll survive just fine.  Educational diversity is not the compelling state interest.  Compelling state interest is having a racially diverse law school.  Diversity is a means of having a great law school, which is MI’s goal (having a great law school).

I. Gratz v. Bollinger

i. BLACKLETTER RULE:  Administrative convenience cannot be used to justify a non-racially tailored administrative decision.
ii. Background:  Get pts for certain accomplishments – for being a minority, get 20 pts.
iii. Majority:  Failed narrowly tailored part of the strict scrutiny test b/c no individualized assessments.  Administrative convenience cannot be used to justify a non-racially tailored administrative decision.

iv. Souter dissent: Is this case closer to Bakke or Grudder?  Closer to Grudder because not just race.  UG institution took a number of factors into account, and they didn’t have a rigid quota, and diversity factors other than race – thus should be upheld.

v. Ginsberg dissent: There is still a lot of prejudice in our country – lot of unequal treatment.  Government measures designed to help disadvantaged groups to gain equality is different than government regulations promoting inequality – as this case stood, both receive same level of scrutiny (I think).  In light of the law school case and prevalent ongoing racial discrimination in our society, universities are going to continue to use racial preferences, but if they cant do it in the way the college did it, they’re going to do it in less open ways.  Shouldn’t punish them for doing it this way.
J. AFFIRMATIVE ACTION SUMMARY:

i. Where Judges Stand:  Against all types of affirmative action (Scalia, Thomas, Kennedy, and Rehnquist);  (b) Think 14th Amendment was not designed to prevent the gov’t from making these types of decisions – will uphold a/a most of the time (Stevens, Ginsberg, Breyer, Souter);  (c) O’Connor not sure.  Powell was the swing vote on the court for a long time.

ii. Contradiction: City of Richmond cant use AA, but Univ of MI Law School can.

iii. Other contradiction: Undue burden v particular burden

iv. If its true that next AA program to be looked at is a hybrid b/w quota and critical mass, and then comes up again, validity of program depends exclusively on O’Connor’s swing vote.  Problem: Preexisting law here doesn’t constrain the law.

XXXVIII. 5th AMENDMENT GENERAL APPLICABILITY – CONGRESS’ POWER TO ENFORCE THE 14TH AMEND.

A. Employment Division of Oregon v. Smith

i. BLACKLETTER RULE:  Neutral, generally applicable laws may be applied to religious practices even when not supported by a compelling gov’tal interest.
ii. Majority:  state law denied unemployment benefits to people who lost their jobs b/c of illegal peyote use, including members off Native American Church who claimed use of peyote for religious purposes.  Generally applicable laws are fully permissible no matter their impact on religion.  Peyote use part of their religion and were fired for use of it.  Court says Oregon no longer has to make exception for religious use of this outlawed substance - doesn’t even trigger free exercise clause of the Constitution.  
iii. RFRA was then passed to overrule the Court’s decision in this case.  Governmental actor may not burden religious actor through a generally applicable law unless the govt can show the law furthers a compelling state interest and is the least restrictive way of furthering that act.  Congress said it wanted to return state of the law to pre-Smith.  Passing law under Section 5 of 14th amendment power.
B. City of Boerne v. Flores

i. BLACKLETTER RULE:  Congress may pass legislation under §5 of the 14th Amendment that remedies Const’l violations, but may not alter the substance of the Constitution.  
ii. Background:  A decision by local zoning authorities was challenged under the Religious Freedom Restoration Act, which prohibited gov’t from substantially burdening exercise of religion unless gov’t can show the burden is in furtherance of a compelling state interest and is the least restrictive means of furthering that state interest.  Gov’t not allowed to target a religion and punish them for that religion.

iii. Majority:  Congress has wide latitude in determining where the line b/w legislation that remedies or prevents unconst’l actions and legislation that makes a substantive change in the law is drawn.  Must be “congruence and proportionality” b/w the injury to be prevented (alleged violation of 14th Amendment) and the means adopted to that end.  14th Amendment must uphold a system whereby the federal gov’t does not intrude on state responsibility, and separation of powers is maintained.  If Congress could alter Constitution’s scope, it would no longer be “superior paramount law.”  Remedial means that Congress is remedying a 14th Amendment violation.  That is all Congress has power to do.  Congress must be trying to correct private practice when it enforces §5 of 14th Amend.  Court distinguishes that from the voting rights cases.  Court says we said constitution means no compelling state interest test – since we said that, it is the law of the land.

iv. What do we do with generally applicable laws not intended to burden a religion but which do burden a religion?

1. Best example – prohibition.  But if Catholics couldn’t take communion, that would be a serious burden to religion.  Another example – can’t get unemployment unless you could show that you couldn’t get a job.  But if you refuse to work on Saturdays b/c of Jewish religion and employer requires it, then requirement that you be ready and willing to work burdened religion.

v. Congress claims its relying on §5 of 14th Amendment.  Can Congress prohibit conduct that is not in and of itself not constitutional or is the only thing it can do is prohibit conduct that is unconstitutional by the states?

1. All must acknowledge that §5 is a positive grant of legislative power to Congress.  Legislation which deters or remedies constitutional violations can fall within the sweep of Congress’ enforcement power even if in the process it prohibits.

2. Congress cannot itself determine what is a constitutional right or is the constitutional violation.  Because it only has the remedial power.  Congress can enforce the rights but they don’t enforce it by changing what the rights are.  Congress can only enforce what the Court says the 14th Amendment means.  If Congress wants to do more than that, too bad.

vi. SEGALL THOUGHT on if this were to be law:  Under this approach it is difficult to conceive of a principle that would limit congressional power.  Shifting legislative majorities could change the Constitution and effectively circumvent the difficult and detailed amendment process contained in Article V.

vii. Was RFRA a proper use of the remedial power?  P claimed that the court says that a state cannot intentionally hurt a religion.  There are many laws that do and are intended to hurt religion, but that is difficult to prove, so Congress took notice, and said that for all laws with a negative impact, the state must show a compelling state interest.  Also if Congress can remedy the discriminatory effect of neutral racial laws, it can remedy the neutral effects of religious harms.  RFRA requires a state every time a neutral law burdens religion to show there is a compelling state interest.  Will make states have to change its laws for all kinds of religion.  Court has already said that neutral laws that burden religion are still const’l.  Congress is really then not remedying anything that is unconst’l.  Thus Congress cannot do that.  This is a notable exercise of judicial review.
C. U.S. v. Morrison

i. BLACKLETTER RULE:  Congress cannot pass a law for a private person to deny someone equal protection.  Congress can only pass a law related to state action, not private persons.
ii. Background:  Woman raped and criminal cases dismissed. Filed civil suit under federal law which provided for a federal civil remedy for the victims of gender-motivated violence.  Part of VAWA.  Congress said it could do it under §5 of 14th Amendment.  Women reporting gender abuse did not get the right reception from the states.  According to Congress, state judicial systems have pervasive bias against women who had been subject to gender-related abuse

iii. Majority:  The purpose of the law was to remedy state bias and provide a remedy.  Court said this law was not a law enforcing 14th amendment b/c of one major limitation under this doctrine.  Reason: Because this law made nothing the state did illegal.  It only provided women a federal civil remedy.  Problem here of state discrimination – rejected Congress’ argument that it is allowed to legislate a remedy even if that remedy goes to private people, b/c discrimination is no less real or has no less of an impact.  Court said no - This law does not seek to remedy behavior.  It was meant to remedy a lack of state action.  Court gets to decide what 14th amendment means, not Congress.

D. Family Medical Leave Act

i. Says any employer must give women an opportunity to take time off to care for family if sick.  Though Congress likely had much less information before them on this issue than they did in Morrison, Court upheld the law.  Not consistent with Boerne or Morrison.  Cut right to the heart of the question ‘who decides?’  In this country, as Marbury says it is the courts to decide.

JUSTICIBILITY

XXXIX. Justicibility -Generally

A. Art III says fed cts could only hear cases or controversies.  Federal courts may not give advisory opinions.

B. Four Categories of Justicibility:

i. Standing – biggest issue

1. Sometimes P challenges what govt has done.  But sometimes it may be in cases where there is a generalized claim or speculative claim, but not a personal injury.

ii. Ripeness – injury must be current right now, not sometime in the future.

iii. Mootness – timing issue

iv. Political Question Doctrine

C. Question to be Answered for Constitutional Litigation – under what circumstances should the court exercise its power of judicial review?  What are the roles of the fed ct in our democracy?  Comes from case or controversy requirement of Art III.

XL. STANDING

A. Constitutionally required test for standing - P must show all three things:

i. Personal injury

ii. Caused by the D

iii. That can be redressed by the Ct.

B. Prudential Requirements (don’t come from the Constitution – Congress can change this):

i. Can’t bring 3rd party claims

ii. No generalized grievances

1. Were all injured in the same way, not just P.

2. Citizen is not allowed to go to federal court and argue that govt is violating the law, make it stop.

a. One exception – sometimes establishment clause cases.  

3. Zone of interest – if you bring a suit pursuant to a federal statute (e.g., Title VII), you must be within the zone of interest of that statute.

C. Allen v. Wright

i. BLACKLETTER RULE:  For P to have “standing” must allege (i) personal injury which is (ii) fairly traceable to the D’s allegedly unlawful conduct and (iii) likely to be redressed by the requested relief.
ii. Background:  Parents of black school children sued the IRS for giving funds to segregated private schools tax exemptions which allegedly were discriminating against blacks.  Claimed these tax-exemptions helped private schools.  If you give money to a charitable organization, you can deduct that from their taxes – that will get them a lot more money.  In addition, b/c of charitable status, they rec’d other benefits.  Under 14th amend and IR Code, gov’t could not give tax exemptions to schools who discrimination.  P wanted IRS to stop giving schools the tax exemption – wanted them to begin enforcing the law.  IRS took position that we are not allowed to give tax exemptions to these schools.  Schools had to have a nondiscrimination policy, print it in the brochures, but they didn’t actually have to accept blacks, just had to say they don’t discriminate.  P said these guidelines are not working.  IRS didn’t argue the contentions though, but did argue that they didn’t have standing.  P said IRS should deny tax exempt status to any school that has insubstantial minority enrollment and is located in a desegregated school district, and which one of these three things exist:  (a) Created at time desegregation started, (b) Court has said they are racially segregated, (c) Can’t prove they don’t comply with racial desegregation.  IRS adopts guidelines – parents say IRS isn’t enforcing them though.

iii. Majority (O’Connor):  Does P have standing?  Purpose of Standing – part of the separation of powers ( distinguishes what court does from what exec and leg braches do.  Courts can only act when case and controversy.  Someone must be injured and it must be capable of court redress.

1. Preliminary jurisdictional question – can suit be brought by this plaintiff?  First issue: P must have been personally injured – P’s argument:  Mere fact of aid provided to discriminatory schools injures black parents.  Government is violating the law.  Blacks are stigmatized when govt supports institutions that discriminate on basis of race.  Court argued in response – can’t have generalized claim.  These P’s never applied to private schools; they were thus not being denied a right.  Court says you must be object of unequal treatment to bring a stigmatizing injury claim.  Province of the court is solely to decide on the rights of individuals.  Court here must decide whether the rights of individuals are at stake.  Children could not receive a desegregated education.

2. Failed test’s 2nd prong b/c P couldn’t show that gov’t caused this injury.  P cant show that granting of these tax exemptions contribute to segregation of public schools.  P argues in response that these tax exemptions cause this phenomenon – that is a reaching the merits as part of the standing question.

3. Segall on the Law – why we shouldn’t have “caused by the D” element of standing analysis.

a. If ct accepts personal injury alleged by P (children don’t get deseg education), then after answering #1 is, #2 by definition is a question of fact to be decided on the merits).

4. Holding – P cant show gov’t caused injuries.  We don’t know whether can be traced back to govt D, don’t know impact, etc.  Court relied on 3 cases:

a. Norwood case ( statewide class action where state gave textbooks to racially segregated private schools – gov’t cannot support (court said this was subsidizing) segregated schools.  That case has standing.  O’Connor distinguished – that case there were outstanding deseg orders against school district that gave them support in their decision.  There, the court said govt caused injuries.  Why there?  Govt is not allowed to foster segregation under Brown.  What difference is there if there is a specific court decree.  Obligation is the same. Also, P did allege in their brief that some of the school districts had court orders.  Most importantly, question is causation which has little to do with court orders.
b. Distinguish Coit:  Parents there sued IRS b/c giving tax exemptions to racially discriminated private schools.  P had standing in court (sounds much like present case).  That case was limited to one state – this was a class action brought on behalf of parents throughout country seeking to restructure way govt does business.  Clearly there was standing.  O’Connor distinguishes based on fact that this case had causation.  Rationale erroneous b/c that determination is made on the basis.  
c. Mere allegation that the gov’t is violating the law is not enough to get into court unless you argue the gov’t is spending taxpayer dollars to violate 

d. SEGALL:  Injury is not losing out on a contract, it’s not being able to compete, and there is standing.  There should also be standing in Allen.
XLI. POLITICAL QUESTION DOCTRINE

A. “The United States shall guaranty to every State a republican form of government.”  

B. Sometimes P comes to court with a serious constitutional claim but court says it won’t hear it because it says it is a nonjusticible question.  To preserve our credibility, etc, court wants to leave this case undecided.

C. Factors for Political Question Doctrine:  Just need one to apply:

i. Textual commitment of issue to another branch

1. B/c of history, politics and structure (not text) this is best left to the elected branch.  Foreign policy issues throughout history (though not textually committed by Constitution) have been handled by the executive branch.

ii. Lack of judicially definable standards

1. If court cant decide the case, court cant decide the case.  Any time there is a political question, court could do the same thing on the merits – can say they simply haven’t met the burden of proof (not sure what it means, but you haven’t proved whatever that is).

iii. Requires a policy decision of non-judicial discretion

iv. Lack of respect due another branch

v. A need to adhere to a decision already made

vi. Potential embarrassment from multifarious pronouncements

D. Baker v. Carr

i. Background: RI had two gov’ts.  Agents of existing charter government broke into P’s house, P sued for trespass.  D said we’re the government and we can do as we wish.  P said no you’re not the government, you’re illegal.

ii. Majority:  Court said in essence that we are not going to try your case today.  Court said it had no standards to answer the question.  It is up to Congress to decide form of government – that’s their job, not court’s.  Even though P met all other standing prerequisites, there was no forum.  Court held that the republican form of government under the guaranty clause could not be decided by the court.  This is a political form of gov’t.  No standard to decide what a republican form of government is.  As a general rule the political question doctrine applies to separation of powers type issues of the federal government, with the exception of the guaranty clause.

E. Political question doctrine was dormant for a while, resurrected in Nixon.

F. Nixon v. U.S.
i. BLACKLETTER RULE:  Judiciary may not review the Senate’s trial of an impeached official.
ii. Background:  Federal judge was convicted of giving false statements in front of jury and set to prison.  He was impeached.  Went to senate committee then it went to the floor.  Nixon made an appeal, the senate voted and impeached him.  Most of the testimony was heard by the subcommittee.  The constitution says the senate shall have the sole power to try all impeachments: (a) They will be under oath;  (b) President-Chief Justice shall preside; (c) 2/3 vote.  Impeachment began in House to draft Articles of Impeachment – Senate then holds the trial.  

iii. Majority (Rehnquist):  Try means the whole process must be a trial before the whole senate and not just a subcommittee.  The court says that the first two justicible factors are controlling (federal commitment or lack of standards).  The lack of standards might show a commitment to another branch.  Judge argues that the word try is not definable by the judiciary.    Sole power means only them and no one else can tell them what to do  Believed there was a lot of “check” on the impeachment process.

iv. Concurrence:  If Ct can define due process, etc, it could certainly define “try.”  What judiciary should do is have judicial review in a deferential way.

v. White Concurrence:  Responded that we have those problems a lot – should go ahead and decide them anyway.  White says that this case was clearly “tried” as that word is used.  Says we should leave other issues for another day.

vi. Souter Concurrence:  This is a political question today, but on another day it may be different.

vii. Segall Thought:  Either it is a political question or it isn’t.  Court can shut down Congress and get there any way they want.  Rehnquist’s argument that 2/3 vote is a strong check is persuasive.
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