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Thank you very much.  I’m Peter Riggs.  I’m Director of the Forum on Democracy and Trade and I wanted to thank Professor Flynn and Professor Barton for this opportunity.  Professor Barton started with his remarks talking about how as Federal healthcare legislation is considered that we will be drawn into a set of reimbursement decisions and I think that’s absolutely the case.  But I would remind us that in our federal policies, U.S.  states feel that they’ve already been through that.  They feel like they worked out the reimbursement issues and they had some interesting innovations that Sharon Treat will talk a little bit more about.  

So from their perspective, looking at the potential of a treaty that deals with reimbursement issues, their sense is this will be their third attempt to fight off attempts to limit their ability to set reimbursement policy.  The third time that they will need to essentially rise to defend their economic role.  The first time happened through the domestic courts in cases in Maine, Florida, and Michigan.  Cases that were litigated all of the way to the Supreme Court in the Maine case, which PhRMA lost.  Maine was able to set its reimbursement policies in accordance with the state law that had been passed using due process within the state.
We should remember also that this debate occurred in Australia in the early part of this decade.  When a subsidiary of Pfizer was outraged and challenged the fact that taxpayer dollars, under the federal prescription benefits agreement in Australia, would not be used to cover Viagra.  And they fought that decision and ultimately the committee that set reimbursement policies in Australia decided that the unwillingness of the federal healthcare program to cover Viagra was not going to lead to some sort of public health emergency down under and Pfizer lost its suit.  

So in both the Australia and the U.S., reimbursement decisions taken by national or sub national governments were supported.  Low and behold six months after the Supreme Court case involving Maine and about18 months after the case of Viagra in Australia, we found for the first time in a trade agreement signed by the United States, a pharmaceutical chapter to a trade agreement.  It contained language that we might describe as strategically ambiguous.  It extended coverage of trade disciplines to all federal healthcare programs.  And we raised the question, “Well, is Medicaid a federal or a state program?” And Sharon and I, with a group of legislators, sat down with colleagues at the Office of the United States Trade Representatives (USTR) and we were very pleased with the reception we had at the USTR.  We talked them through it. An excellent healthcare staffer from one of the New England states went though a number of the forms, waivers and said, “Well, what about this? Does this sound state or Federal? Where do we draw the line here?” 

And USTR heard that argument and we’re very grateful to note that in the text of a subsequent agreement, the Korea-US  trade agreement, there was a specific footnote that carved state reimbursement policy out of the scope of that trade agreement’s disciplines.  So we appreciate that USTR thought about this issue - thought there was room for further clarification - states had expressed an interest in reimbursement policy; defending their right to set reimbursement policies; and low and behold in a subsequent trade text, the language was clarified that Medicaid is, in fact, a state program and that state reimbursement rules will prevail.
So that was a success to clarify the states’ core part of that.  So just to conclude, I think it’s relatively easy to understand why states would be nervous about this.  Legislators would ask, “Well, wait a minute.  We spent a lot of time in previous sessions thinking about reimbursement policy.  Don’t we have that power?” Attorney Generals are saying, “Gosh, you know, we litigated this case.  We litigated reimbursement policy all the way to the Supreme Court.  Why are we revisiting this now?” State Medicaid directors are saying, “Didn’t we achieve a clarification in the US-Korea Agreement on reimbursement? So what’s this treaty about?” 

So there’s a lot of uncertainty and I think it’s fair to say that from the state perspective the states would find a challenge to their reimbursement authority to be totally unacceptable.
