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In considering actions against Abbott Laboratories, organizations may wish to consider filing (possibly on a concerted basis) competition complaints against Abbott with local competition authorities.

Why should activists consider competition complaints?
There are several political and substantive reasons for considering competition complaints:

1. It escalates the pressure on Abbott by triggering a legal proceeding to which it must respond and spend resources defending;

2. It provides an opportunity for media events, drawing local and international attention to Abbott’s behavior;

3. Records produced in the investigation may become public through freedom of information laws or other means;

4. Under TRIPS, compulsory licenses issued on competition grounds can authorize unlimited exports and lower royalty payments (including to zero) as a penalty, thus decreasing local prices and providing opportunities for local developmental benefits through exports.
What is the precedent for using competition grounds to promote access to medicines?
There is an important precedent for using competition grounds to promote access to medicines.  In 2001, the South Africa Treatment Action Campaign filed a complaint with the South Africa Competition Commission against GSK and BI for excessive pricing of first-line AIDS drugs.  In 2003, the Commission ruled that the companies were dominant in their respective markets and that that the companies abused their dominance by excessive pricing and refusing to license generics.  South Africa now produces and imports low cost versions of the medicines at issue, and exports them to many countries in sub-sarahan Africa.  More information on the case can be found at www.wcl.american.edu/pijip/CompetitionPolicyProject.cfm
What are the possible grounds for complaints against Abbott?
There are several possible grounds for complaints.

1. Piggybacking on South Africa’s work, complaints can be filed for refusals of Abbott to license generic versions of Kaletra and other products.  This ground can be brought under competition laws that ban refusals to provide access to essential facilities, refusal to deal, or prohibited “exclusionary acts.”

2. Where Abbott threatens to withdraw products from a market in response to legitimate governmental action, it may be possible to file complaints based on “refusal to supply” clauses in many competition laws.  Section 25(3) of Thailand's competition law, for example, prohibits a dominant firm from “suspending, reducing or restricting services, production, purchase, distribution, deliveries, or importation without justifiable reasons.”
3. Many competition laws also prohibit the “excessive pricing” of products sold by a dominant firm.  James Love at Knowledge Ecology International has developed a proposal for developing countries whereby this clause would become operable for any (a) intellectual property protected essential good, (b) for which open licenses maximizing competition have not been issued, and (c) that is not priced as to be widely available to all those who need it.  A similar theory appears to have been adopted by the South African Competition Commission.

4. Many competition laws also provide opportunities to challenge restrictive patent licensing conditions.  A recent complaint in the U.S. against Gilead, for example, has challenged that company’s efforts to collect patent royalties where the company has no patents and to inhibit licensees from challenging Gilead patents.
Is Abbott a “dominant firm” for competition law purposes?
There are a large number of U.S. cases finding that a single drug can be viewed as a market for U.S. “antitrust” (its competition law) purposes, and this logic is particularly compelling with AIDS drugs where for at least some patients only one drug can be used in their cocktail most efficaciously.  The South African Commission decision was based on this type of reasoning.  So, for example, with the market for fixed-dose ritonivir-boosted protease inhibitors, Abbott is pretty clearly dominant -- there being only one drug (Kaletra) in that market.
Do we need to hire a lawyer to file a complaint?
Usually not.  Most competition laws create a government commission that has the duty to investigate complaints.  Most of these laws also permit complaints by consumers and interest groups – it is not normally required that the group be a competitor, or even a consumer, of the company’s products to file a complaint.  It is, however, important to provide the commission with access to expertise – such as doctors and people who know about the conditions and prices of targeted products in the country – as the complaint moves forward.
Where can we get more help and information?
You can find more information, including copies of competition laws from Kenya, Thailand, South Africa and Brazil, at http://www.wcl.american.edu/pijip/CompetitionPolicyProject.cfm  You can contact Sean Flynn, Director of the Program on Information Justice and Intellectual Property at American University Washington College of Law at sflynn@wcl.american.edu  Other organizations, including Essential Action, Knowledge Ecology International and HealthGAP have experience in this area. 
Washington College of Law

4801 Massachusetts Avenue, NW     Washington, DC  20016-8192     202-274-4157   Fax: 202-274-0659 http://www.wcl.american.edu/pijip


[image: image1.jpg]