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In July 2005, a group of Indonesian scholars, journalists, and observers of the arts were joined by several overseas colleagues in visiting Central Java and Bali to look at the practice of certain “traditional” arts.  These arts—Javanese wayang kulit, gamelan music, and batik, and Balinese dance, gamelan music, and ikat—have, like most Indonesian arts, historically operated without Intellectual Property (IP) regulation.  We met with artists, performers, and creators (all of whom we refer to here as artists) and elicited information about their concerns regarding the current state of their arts.  


Over millennia, scholarship informs us, the Indonesian archipelago has generated superb artistic productions as aspects of both local and wider relations of trade, religion, kinship, and politics.  We have observed, during the last two weeks, that the “traditional arts” continue to have value to Indonesians, not only because they entertain, inspire and enlighten, but also because they allow people to locate themselves positively and creatively in relation to one another and to religion.  Knowledge and practice of the arts contribute to material prosperity, group identity, pride in region and nation, and the development of a distinctive and deep ethical awareness.


We consider the vitality of the arts to be both source and outcome of this complex process of relations.  That creative vitality is generated from a genuine diversity that will not be well served by the single logic embedded in conventional Intellectual Property regimes.
PART ONE: ARTISTS’ CONCERNS

The principal concerns the artists expressed to us are listed below.  Many of them apply both to the heritage of the past and to contemporary artistic practice.  

1.  Ongoing vitality

a. The arts may not remain adaptive to the demands and interests of upcoming generations.
2.  Threats to identity and integrity

a. Group identity is threatened by revelation of knowledge and practice beyond the appropriate users.
b. Artistic practices commonly associated with a specific group or region will lose that association and be considered to “belong” to a wider group.
c. Integral artistic works are shortened or excerpted by other artists, without the permission of the creator(s).
d. Foreign countries will claim to be the originators of longstanding Indonesian arts and practices (e.g. batik, wayang). 

e. Practices associated with certain groups in Indonesia will be claimed by other Indonesian producers.
3.  Inadequate attribution

a. Individuals who make new artistic contributions will not receive the appropriate credit.
4.  Misappropriation and commercialization

a. Recordings of performances may be put to unauthorized commercial uses.
b. Artistic products and techniques from one group or region are imitated and sold with false attribution by other groups or regions within Indonesia.
c. Foreigners will commercialize Indonesian arts for their own benefit.
5.  Inadequate recompense

a. Artists are not being paid fairly for their contributions. 

b. Unfair business practices and competition deprive artists of needed income.
6.  Concerns about intellectual property (including implementation of UU 19/2002)
a. Legal procedures (including registration for IP purposes) will be slow, costly, and unreliable.
b. It will be difficult to obtain information about the new law.
c. There is confusion about the meaning of key words in the law. 

d. Uneven distribution of the expertise needed to obtain legal protection will privilege some actors over others.
e. The public must be informed and consulted during the process of drafting legislation to implement UU 19/2002.
f. There is skepticism about whether the State should have control over the arts. 

g. The State can charge artists who perform or adapt works that are under State control.
Finally, we note that there were some concerns that we expected to hear but in fact did not hear at all or encountered very infrequently.  We heard no concern that traditional arts were in danger of degradation or distortion.  Likewise, we heard no concern that sacred arts were being used in profane contexts.  And we heard very little expression of artists’ desire to restrict their new creations so that others could not use them.  
The absence of expressed concern on these matters seems to us to demonstrate that long-standing modes of self-regulation are still functioning effectively in the fields of artistic practice that we examined.
PART TWO: PROBLEMS OF INTELLECTUAL PROPERTY REGULATION
Article 10 of Undang-undang 19/2002 declares that the Indonesian State holds copyright in the anonymous works that constitute shared or communal folk heritage.  Examples of such works are stories, folk tales, legends, historical narratives, musical compositions, songs, handicrafts, choreography, dances, and calligraphy.  To date, the article has not been implemented by regulation, so many questions necessarily remain about its effects. 
We are concerned that Article 10 may not address many of the concerns we heard expressed by the practitioners we interviewed, and that it may actually exacerbate the underlying problems.  
We note, for example, that however it is implemented, Article 10 can do little or nothing to affect activities occurring outside Indonesia, which instead are governed by the national IP laws of the foreign countries in question.  In the domestic domain, the vagueness of Article 10 invites regulatory expansion, especially with respect to inherently controversial concepts such as artistic “authenticity.”  In addition, there are risks that, depending on how it is implemented, Article 10 might:

1. deny meaningful authority to groups and individuals who have direct interests in the various fields of artistic practice;
2. erect a false distinction between the “traditional” arts and living artistic practice, making tradition appear static and irrelevant;  

3. trigger a “land rush” of individualized rights claims, as claimants seek to avoid the characterization of various works as “anonymous.” 

Beyond the topic of Article 10, we note that over-reliance on IP in general poses its own set of risks to the continued health of the Indonesian arts.  Many of these risks derive from the basic tension between Western-style “possessive individualism” and the characteristic modes of artistic production in the fields we examined.  In particular, copyright is likely to:

1. promote the pursuit of “originality” for its own sake;

2. produce wasteful disputes among artists concerning issues of ownership and use;
3. raise false expectations on the part of artists regarding the wealth they will derive from copyrights;
4. generate additional transaction costs for artists;
5. lead to increased concentration of ownership and the loss of control by the artists themselves;
6. discourage cooperation and collaboration among artists;
7. constrain the process of artistic creativity that is essential to the ongoing vitality of the arts.
PART THREE: ALTERNATIVE SUGGESTIONS
In light of the risks associated with conventional IP regimes, we have developed a number of suggestions for innovative ways to address the concerns expressed by the artists we interviewed.  These are measures that could be pursued without extensive new legislation or regulation.  They include initiatives to: 
1. promote legally defensible, voluntarily applied marks identifying the collective source of transactable items associated with the arts;
2. explore the utility of geographical indicators for certain sorts of artistic production;
3. encourage the development, within specific areas of artistic practice, of statements of ethical conduct relating to attribution and compensation and other matters of collective concern;
4. promote appropriate reliance by performers of traditional arts on existing laws protecting the rights of performers in general (for example pasal 49 ayat 1 of UU 19/2002);
5. explore the potential for protecting methods and practices employed in the arts and the laws of trade secrecy and information confidentiality;
6. promote the expansion of use rights under article 15 in connection with adaptation or partial use of copyrighted artistic works.
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