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The international intellectual property regime is now in a deepening crisis.  While developed countries have aggressively pushed for bilateral and regional trade and investment agreements, less developed countries have pushed for development agenda items not only at the World Trade Organization and the World Intellectual Property Organization, but also in other international fora, including those governing public health, human rights, biological diversity, food and agriculture, and information and communications.  To some extent, the recent pro-development efforts reflect a growing momentum the international community has not seen since the beginning of the negotiation of TRIPs Agreement in the mid-1980s.

 

Nevertheless, the recent efforts also bear a strong resemblance to the earlier Development Agenda advanced by less developed countries following their newfound independence.  During the 1967 Stockholm Revision Conference of the Berne Union, less developed countries sought to adjust the copyright system based on their economic, social and cultural needs.  Led by India, they threatened to make drastic changes to their international copyright arrangements unless some major concessions were made to accommodate their needs.  The revision conference eventually led to the creation of WIPO and the inclusion of the Protocol Regarding Developing Countries in the Berne Convention.

 

Following the Stockholm Revision Conference, countries pushed further for the establishment of the International Code of Conduct on the Transfer of Technology.  They also demanded a revision of the Paris Convention to lower the minimum standards of intellectual property protection as applied to them and to expand compulsory licenses available under the Convention.  These demands eventually led to the famous stalemate between developed and less developed countries in the 1981 Diplomatic Conference in Nairobi.

 

In response to this stalemate, developed countries, led by the United States and influenced by multinational corporations, abandoned the intellectual property-based forum in favor of the GATT, a trade-based forum which eventually became the WTO.  After negotiations for close to a decade, countries finally agreed to the Marrakesh Agreement Establishing the World Trade Organization, which included in its annex an intellectual property-related multilateral agreement known as the TRIPs Agreement.

 

This Article compares the two Development Agendas.  Part I traces the development of the Old Development Agenda.  It discusses the origin and aftermath of both the Stockholm Protocol Regarding Developing Countries and the International Code of Conduct on the Transfer of Technology.  Part II takes stock of the New Development Agenda that is currently taking place at WTO and WIPO and in other fora.  Part III concludes with observations concerning the similarities and differences between the two Agendas.  This Part examines the new players and stakeholders in the intellectual property arena, the growing complexity of the international intellectual property regime, and inherent contradictions within the pro-development demands advanced through the New Development Agenda.  As this Article shows, the differences between the two agendas suggest both challenges for the international community and opportunities for less developed countries.  As countries become increasingly affected by the lack of balance, flexibility and coherence in the TRIPs regime, it is important to take very seriously the New Development Agenda.
