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A Public Health Argument for Reviving the Non-Violation Complaint

The Agreement on Trade-Related Aspects of Intellectual Property (TRIPS) and related mandates, such as the Doha Declaration and the WTO Decision on Paragraph 6, seek to address the public health concerns facing countries striving to improve access to medications within their borders, as part of the larger goal of structuring intellectual property rights systems in developing countries.  Yet many Member States are hampered in exercising their rights under TRIPS because of competing provisions in many U.S.-sponsored bilateral and multilateral free trade agreements (FTAs).  The relevant provisions in these FTAs—called “TRIPS-plus” provisions—place demands on developing countries that deprive those countries, in their capacities as WTO Member States, of rights and privileges under TRIPS.  Those developing countries that are party to both U.S.-driven free trade agreements and the WTO are deprived, by virtue of TRIPS-plus, of the use of WTO-sanctioned mechanisms permitting the superintended importation of much-needed—and otherwise unaffordable—patented pharmaceuticals.  


The TRIPS-plus provisions, in preventing developing Members from exercising their rights and privileges under TRIPS, undermine the purpose of TRIPS and thwart the ability of developing Members to reach TRIPS-mandated goals.  Developing Members have no viable mechanism through which to challenge these provisions, and are left with no way to enjoy the flexibilities of TRIPS in the face of their obligations under the FTAs.  This article recommends reconsideration of the ban on non-violation complaints under TRIPS—a ban implemented with the intent of protecting developing Member States—and suggests that the non-violation complaint dispute resolution process may in fact serve as a means of allowing those States to seek relief from the burden created by TRIPS-plus. 




