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By the turn of the millennium trademark owners had acquired extended protection for not just globally well-known marks, but also less known, ‘merely’ nationally famous marks throughout the European Union and the United States. Famous marks were considered deserving of protection even absent a likelihood of confusion among consumers, and when similar marks were used on dissimilar goods. Despite sharp criticism dilution protection has defended its place on the books. Nevertheless, its practical use and value remains unclear and highly controversial worldwide. Similarly the scope of dilution protection against blurring, as well as the availability of dilution protection to marks with acquired distinctiveness remain contested.

The contemporary debate about the scope of protection for trademarks takes two unrelated forms in both the European Union and the United States.  First, what is the appropriate scope of dilution protection, especially dilution by blurring? Second, what uses of a registered trademark are or should be permissible? This article reviews dilution protection in its current form in the European Union through the issues raised in the trade mark use debate. It argues that a coherent theory and scope of trademark dilution naturally emerges, when both discussions are combined. It attempts to find the theoretical framework that ties dilution protection to contemporary trademark law theory and uses this larger lens to assess its scope and limits. Focusing on the inherent limits of dilution protection defines the road of a functioning form of protection for famous marks.    

