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Net neutrality has become a cause célèbre among legal academics and technology advocates.  Many fear that powerful carriers will effectively tax innovation and culture by auctioning off a “fast-track” and degrading the quality of transmission of those who cannot afford it.  Imagine a world where HBO shows are delivered ten times as fast as Univision ones; where wealthy churches’ sermons come through with crystalline clarity and poorer ones are consigned to grainy obsolescence.  Imagine being stuck with video sharing platforms as crippled as American cell phones, and finding your connection to YouTube suddenly lost whenever you try to watch something that has not been approved by a consortium of content owners.  Such possibilities worry many, leading activists to lobby the FCC to impose “net neutrality” rules on major carriers designed to assure nondiscrimination in the delivery of bits.

Advocates of net neutrality have been pleasantly surprised by Google’s advocacy for their cause.  The leading U.S. search engine has weighed in on topics ranging from non-degradation commitments to the upcoming wireless auction.  Even as it develops its own “Google Phone,” it has pushed wireless carriers to recognize the types of basic consumer freedoms residents of other industrialized countries take for granted.  It has focused policymakers on the dangers of permitting a few dominant carriers to act as unaccountable bottlenecks controlling the flow of information.

However, Google itself may now pose more of a threat of “bottlenecking” than the carriers it is calling to account.  Even the Wall Street Journal recognizes it as a uniquely powerful hub in the network.  In a July 2007 editorial, Holman Jenkins said “Google's . . . dominance in search and advertising. . . [and] its ability to control which Web sites and Web businesses receive traffic make[] it a far likelier candidate for ‘public utility’ treatment than the . . . players who make up the broadband world.”  In a recent paper I co-authored with Oren Bracha,
 we examined whether dominant search engines need to be held accountable for the way they collect, order, and present information.  In passing, we analogized search engines’ dominance to that enjoyed by carriers like Verizon and Comcast.  This essay develops the analogy further, and suggests that net neutrality and search neutrality may stand (or fall) together.   


Many advocates of net neutrality are uncomfortable with this idea, because they believe that search engines are fundamentally different than companies that transmit data.  Consider this view from Public Knowledge President Gigi Sohn, describing an exchange at a staff briefing of the Senate Commerce Committee staff: 

[I]f we require broadband network providers not to discriminate in favor of content, applications and services in which they have a financial interest, should we not require the same from search engines like Google, Yahoo and MSN? The reasoning goes like this - just like there are two dominant broadband network providers, there are two, maybe three dominant search engines, so shouldn’t the latter be required to be neutral in their searches and sponsored links as well?

Most of us public interest advocates were puzzled at first - sounds like a good idea, right? But Harold Feld of the Media Access Project gave the right answer - while Google and Yahoo may be the most popular search engines, there are many others to choose from, unlike the market for broadband network providers, which for the vast majority of Americans, consists of telephone and cable companies, and no one else. There is also nothing prohibiting a new search engine from starting . . . .  Conversely, there are numerous obstacles to becoming a broadband network provider - hence the dynamic duopoly that we now have.

Unfortunately, Sohn and Feld ignore the many barriers to entry in the search engine market.  As they themselves have stated with respect to broadband access, the question is not whether competitors hypothetically can provide new options to consumers.  Rather, regulators need to focus on the choices popular and prevalent now, and to protect their consumers from the untoward consequences of stealth marketing, vertical integration of “pipes” and content, and discrimination against content providers either too poor or too controversial to merit priority treatment by powerful companies. 


This essay will focus on the common intellectual underpinnings of movements for search neutrality and net neutrality.  It will first examine the most compelling objection each has to overcome: First Amendment concerns about government intervention in the sphere of communications.  The same First Amendment arguments made against search engine regulation (analogizing Google to the newspapers protected by Miami Herald v. Tornillo) are now being deployed by Laurence Tribe and other telco lawyers against net neutrality.  Neil Richards’ refutation of similar claims by companies objecting to privacy regulations demonstrates both the normative undesirability and doctrinal weakness of First Amendment absolutism in these arenas. 

Part II focuses on how the harms alleged as inherent in broadband discrimination are paralleled in the search field.  Search engines are susceptible to the same types of political or financial pressures that net neutrality advocates say carriers are afflicted by.  Unfair discrimination against certain content may prove just as damaging to technological innovation and our public sphere if it is carried out by a Comcast or Google. 

Part III explores the methodological biases that have led net neutrality advocates to ignore (or play down) the need for a parallel search neutrality movement.  The leading legal academic scholarship on net neutrality is predominantly based on economic arguments, and opponents of net neutrality have responded in kind.  Though the economic focus has provided common terms of reference, it has also threatened to mire both sides in intractable empirical questions and speculation about future technology.  Anthropological, sociological, social theoretical, and philosophical approaches need to balance the economic methods now dominant in the communications law policy space.  Once they do, the parallels between net and search neutrality will be more easily grasped.  
� Federal Search Commission?, 93 Cornell L. Rev. (forthcoming, 2008), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1002453.  
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