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PRELMINARY ABSTRACT

In its 1995 en banc decision in Markman, the Court of Appeals for the Federal Circuit affirmatively declared that construction of patent claims is a question of law.  The Federal Circuit based this declaration almost wholly on the  “fundamental principle of American law” that meaning and scope of all written instruments – whether they be statutes, contracts, patents or other legal documents – must be determined as a question of law exclusively by the court.  The Federal Circuit did not stop there, however.  As it later reiterated in its opinion in Cybor Corp., because the court viewed patent claim construction as involving no actual fact-finding warranting deference, such constructions are purely a matter of law subject to de novo review.  The court described its ruling as promoting certainty and predictability by employing “established rules of construction” to “arrive at the true and consistent scope” of a patent’s claims.  The Markman and Cybor Corp. seemingly formalist approach to patent claim interpretation set off a firestorm of protest, including strenuous objections from some of the Federal Circuit judges themselves.  Many accused the Federal Circuit of trying to oversimplify claim construction or, worse, of trying to arrogate too much power to itself.  The objections to the Markman and Cybor decisions force us to reconsider why we should treat the construction of patent claims as a question of law to be interpreted according to specific rules simply because it is a “written instrument.”  Such a rule would make sense only if all written instruments possessed the same basic characteristics warranting the same treatment.  Indeed, do we in fact  treat all written instruments identically and subject to the same rules of construction?  

This Article attempts to answer these questions by presenting an instrumentalist approach to the law/fact distinction.  In Part I, the Article examines why we treat the construction of written instruments as a question of law  and suggests that many of the current justifications for doing so must be re-examined.  In Part II, the Article continues this thread and suggests that different types of written instruments – specifically, statutes, contracts, and patents - should be treated differently.  While the “true meaning and scope” of patents and contracts, to the extent that such exist, are and should be more context-dependent than statutory interpretations, statutes, by contrast, may not possess “true” ex ante meanings that are discoverable ex post.  As such, patents and contracts can perhaps justifiably be construed under different approaches.  Finally, in Part III, the Article suggests that, if patents and contracts are indeed different from statutes, we can perhaps make use of these similarities to reformulate our approach to patent claim construction.  In particular, the well-developed body of law and economics scholarship on contract interpretation provides some interesting guidance on how varying degrees of formalism and, alternatively, liberalism in document construction could further the goals of predictability and certainty and suggests a number of construction approaches that could be applied to patent claim construction.
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