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Abstract

This Article explores the idea that consumers should receive a meaningful return on their financial and cultural investment in trademarks.  The analysis begins by explaining how the proposed consumer investment model would augment traditional normative principles.  Current doctrine does not adequately acknowledge the power that the public wields in infusing trademarks with meaning and value, and as a result does not acknowledge that the public has earned some returns on their investment. The discussion exposes the passive discourse often used to describe consumers in trademark case law and scholarly literature in law and the social science.  Next, an historical overview demonstrates that consumers have played a much more active role in contributing to brand success.  That role has become more important as consumer communication and distribution networks have expanded in the internet economy. Evidence from the social sciences indicates that the use of trademarks as icons of personal expression is a modern phenomenon.  This trend translates into consumers exerting power over marks long before and much after the moment of purchase. 

Next, the discussion turns to how the proposed framework can be used to resolve three misunderstood or unanswered questions in trademark law.  In the first example, the consumer investment model can be used to build meaningful bridges between trademark discourse and linguistics.  In the literature of law and linguistics, there is much discussion about the law’s repressive power over language. The recognition of increased consumer power -- already shaping trademark jurisprudence to some extent—is critical to preventing this observation from becoming a pervasive reality.   The final section proposes two new trademark infringement defenses:  (1) cultural dilution and (2) informational fair use.  Cultural dilution is introduced to describe the entry of a term into cultural discourse through viral public use.  Several examples, including the double meaning of “Spam” are used to illustrate cultural dilution and explain how its recognition as a defense would benefit both the purveyors and victims of cultural dilution.  The informational fair use defense is necessary because current doctrine does not provide a sufficient means for valuing consumer rights in commercial contexts.  Yet it is here that some return on consumer investment is most compelling to honor the meaning given to marks by consumers, and to preserve the maximum functionality of the internet and other electronic technologies.  Both of these defenses provide a meaningful framework for looking not just to the rights of the private litigants in the matter, but to the rights of consumers as well.
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