IN THE UNITED STATES DISTRICT COURT

FOR THE WESTERN DISTRICT OF MOOT

______________________________________________

Brendan William Pincenotes

               Plaintiff,

vs.







No. Moot 3030-04

Andrew Fitzgerald University,

              Defendant.

_______________________________________________

February 11, 2004


CUMMINGS, District Judge


Plaintiff Brendan William Pincenotes (“Plaintiff”) seeks summary judgment enjoining Defendant Andrew Fitzgerald University (the “University” or “AFU”) from restricting all groups of protestors consisting of three or more students to a “free speech zone.”  Plaintiff contends that this “free speech zone,” as it is currently designed, violates his First Amendment rights of free speech and assembly.  Accordingly, he asks the Court to enjoin the University from requiring students to use the “free speech zone” for student protests.


This Court has jurisdiction pursuant to 28 U.S.C. § 1331.  All relevant facts, as well as issues of standing and ripeness, have been stipulated by both parties.  Thus, the issue before the Court is whether the University’s requirement that all student protests be limited to a “free speech zone” is in violation of the First Amendment. Both parties have moved for summary judgment.  Based on the parties’ submissions and applicable law, the Court finds that the University did not violate the First Amendment either through its creation of a “free speech zone.” Therefore, Plaintiff’s Motion for Summary Judgment in this matter is DENIED, and Defendant’s Motion for Summary Judgment is GRANTED.

I.
Factual Background

AFU is a public university located in the city of Metropolis in the state of Regents.  Metropolis is the capital of the state of Regents and hosts a population of 2.3 million people.  The city is home to the world’s major financial and commercial institutions.  

The University takes advantage of its proximity to these institutions by hosting speeches and debates by influential, and often controversial, leaders of the financial world.  Inviting leaders of such visibility attracts large numbers of AFU students to the events.  The most convenient place to host large gatherings is on the University Commons
 (the “Commons”).  

The Commons is a grassy area in the center of campus surrounded by the Hall of the Sciences, a dormitory, the University Business School, the gym, and the Student Union (which includes office space for student organizations, a dining hall, an auditorium, a convenience store, a bookstore, and meeting space for student groups).  When the Commons is not being used for commencement or other university sponsored events, students cross the Commons as they travel between classes, return to their dormitories, or move through the activities of their day.  During periods of pleasant weather, students can be seen sunbathing, studying, or sitting on one of the many benches on the Commons.  The Commons is also used for recreational purposes, including student organized games of football and baseball; it is the “social hub” of the AFU community.  When AFU is hosting a large event or commencement ceremony, the University closes off the Commons for a week to make seating arrangements and to prepare for the event.  Access to the Commons during these events is limited to individuals who have obtained tickets, which are free for  students.  The University hires a private company to provide security services immediately before, during, and after events.      

This year the International Bank (“IB”) President, Dr. Adam Smith, has been invited to speak at the University’s commencement ceremony to be held on the Commons.  The University campus is adjacent to the headquarters of the IB, whose mission is to “fight poverty and to improve the living standards of people in the developing world.”  The IB’s policies have come under attack by critics who assert that the practices of the IB leave developing countries import-dependent and further indebted to the world’s wealthy countries.  Critics of the IB have engaged in violent protests on the streets surrounding the IB headquarters.  These protests have resulted in many injuries and arrests.

In 2003, the IB tried addressing the problem of water shortages in the drought-prone areas of Ranaghat in northern Kalistan.  As part of its efforts, in April of 2003, the IB financed the construction of a series of dams on the River Hijuly.  The construction of these dams resulted in the displacement of 200,000 people, most of whom were farmers, and the loss of 91,000 acres of farmland.  The IB neither made plans to resettle these 200,000 people nor compensate them for their lost land.  In August of 2003, thousands of IB critics assembled outside of the headquarters in Metropolis to protest the IB’s project on the River Hijuly.    

That same year, the University invited Marcel Etherbush, President of the Nation of Kentland, to receive an honorary degree and to speak at the university’s commencement ceremony.  At the time, President Etherbush’s administration had been heavily criticized by the human rights community.  According to a report by World Amnesty, President Etherbush is responsible for the disappearance of 2,000 members of the opposition party.  Thousands of critics congregated on the Commons to protest President Etherbush’s policies and his attendance at the 2003 commencement.  Violence ensued.  Protestors broke windows of the dormitory and classroom buildings adjoining the Commons, and stole expensive laboratory equipment from the Hall of Sciences.  Shards of glass and debris from the unrest filled the Commons.  The protestors converged on the Commons with bullhorns and called on the crowd to “rough up President Etherbush the same way he’s roughed up democracy supporters!”  In the resulting chaos, several individuals sustained injuries.  The police arrested fifty protestors for disorderly conduct, thirty of whom were AFU students.    

The protests in 2003 were not the first demonstrations to turn violent at AFU.  The University has a history of inviting controversial speakers to attend University events.  With a politically active student body, this practice makes for a volatile atmosphere.  The commencements of 1999, 2001, and 2002 each resulted in as many as a dozen arrests for disorderly conduct.  To date, the university has incurred a loss of $2.3 million as a result of damage inflicted by protestors to university and student property.      

In order to prevent the repetition of an uprising like that of past commencements, the Health and Safety Advisory Committee
 drafted, and the Board of Directors of the University approved, a university-wide regulation prohibiting all groups of protestors consisting of three or more students from using the Commons at any time to conduct protests, or any organized denunciation of the graduation speaker. The University’s regulations, which become effective immediately upon approval by the Board of Directors, require that these individuals use the “free speech zone” located on Tidings Avenue across from the Health Center.  The “free speech zone” is equipped with a stage and a University subsidized microphone.  The microphone’s volume level is to be controlled by the University.   

After the University regulation was passed, a group of students, including Brendan Pincenotes, expressed its opposition to the “free speech zone” regulation.  The students jointly voiced their concerns to the Health and Safety Advisory Committee and demanded that the Committee rescind the regulation.  The Committee rejected this request.  Plaintiff then filed a grievance claim with the University Hearings Panel.
   The Panel voted unanimously to uphold the regulation and stated that it is in the best interest of promoting the safety and security of the students, faculty, staff, visitors and University property.  Plaintiff then brought suit in federal court to prevent the University from enforcing the “free speech zone” regulation.    
II.
Analysis


As the basis for judgment in his lawsuit, Plaintiff claims that the University’s revocation of a traditional public forum, by confining all future protests to a “free speech zone,” violates his First Amendment rights to free speech and expression.  This argument is without merit and is therefore rejected.

A.
Free Speech Zone


Plaintiff asserts that the University’s creation of the “free speech zone” violates his First Amendment rights by interfering with his ability to express opposition to Dr. Smith’s commencement speech in a traditionally public forum.  By restricting protestors to a location 500 yards from the Commons, Plaintiff contends that the University is imposing an unreasonable time, place, and manner restriction on his right to free speech.  Although the “free speech zone” provides alternative means by which protestors can express their viewpoints, Plaintiff argues that the restriction is not narrowly tailored to further the University’s interest in maintaining peace and order on campus.  

1.
The University Commons is a Non-Public Forum.


The First Amendment to the United States Constitution guarantees that “Congress shall make no law . . . abridging the freedom of speech” or expression.  U.S. Const. Amend. I.   However, this right is not absolute, and may be restricted when necessary in light of the environment where the speech takes place.  See Tinker v. Des Moines Independent School District, 393 U.S. 503, 506 (1969) (highlighting the special circumstances of the public school environment).  Rights may also be limited based on the nature of the property where the speech occurs, taking into account the manner in which the property is normally used.  See Cornelius v. NAACP Legal Defense and Educational Fund, Inc., 473 U.S. 788, 799-800 (1985) (explaining that individuals are provided greater speech protection in public fora). 


For First Amendment purposes, the Supreme Court has distinguished between three types of fora:  the traditional public forum, the designated public forum, and the non-public forum.  Arkansas Educational Television Commission v. Forbes, 523 U.S. 666, 677 (1998) (citing Cornelius, 473 U.S. at 802).  The Government may impose reasonable time, place, and manner restrictions on an individual’s right to free speech in all three fora.  Perry Education Association v. Perry Local Educators’ Association, 460 U.S. 37, 45 (1983).  However, because the “significance of the governmental interest must be assessed in light of the characteristic nature and function of the particular forum involved,” the constitutionality of the regulation must be considered in light of the special circumstances under which the forum is utilized.  United States v. Kokinda, 497 U.S. 720, 732 (1990) (quoting Heffron v. International Society for Krishna Consciousness, Inc., 452 U.S. 640, 650-51 (1981)).

Plaintiff contends that the Commons constitutes a traditional public forum.  In the past, the University has invited well-known speakers and politically-involved student organizations to discuss current events on the Commons.  Moreover, students have openly used the Commons as a public speech forum to stage protests, to hold rallies and to distribute leaflets.  Plaintiff asserts that in this manner, the Commons has been used to promote the “free exchange of ideas,” which is characteristic of a traditional public forum, like streets or public parks.  Cornelius, 473 U.S. at 800.  Accordingly, he argues that free speech protections are at their highest in a public forum, and that the University cannot impose restrictions on speech there unless the restrictions are necessary to serve a compelling governmental interest.  Id. 
Nevertheless, Plaintiff’s assertion that the Commons is a public forum is not supported by law.  University campuses and “facilities are not open to the public in the same way that streets and parks are.”  Widmar v. Vincent, 454 U.S. 263, 268 (1981).  The central mission of a university is to educate its students and to promote academic growth within the campus community.  See id. at 268 (distinguishing the special mission of a university from other public fora).  In order to further that mission, the University has an “inherent power to promulgate rules and regulations . . . to protect itself and its property . . . [and] may expect that its students adhere to generally accepted standards of conduct.”  Healy v. James, 408 U.S. 169, 192 (1972).  Generally, the Commons is limited to use by University students for playing football, baseball, studying, and socializing.  Occasionally, the Commons is open to speakers and student activists outside of the campus community, but this enlargement is ordinarily by invitation only to those speakers whose presence will enrich the academic environment.  The Supreme Court has determined that “[s]uch selective access, unsupported by evidence of a purposeful designation for public use, does not create a public forum.” Arkansas Educational Television Commission, 523 U.S. at 680 (citing Cornelius, 473 U.S. at 805).  

A traditional public forum is defined by the “objective characteristics of the property.”  Id. at 677 (citing Perry Education Association, 460 U.S. at 45).  For example, the Court considers whether the property has been “by long tradition or by government fiat . . . devoted to assembly and debate.”  Id.  The University contends that is not the case with the Commons, which has traditionally been used as a place only for students to casually get together, to study, to socialize, or for recognized student groups to gather.  The Commons is generally not open to students from other schools or speakers from different organizations to gather.  The University will extend invitations to outside individuals wishing to engage in specific activity on its grounds.  These invitations are typically reserved for events such as commencement, where the University limits admission to individuals who have a ticket.  Graduation ceremonies are limited to graduating students, family, friends, and faculty, with a sharply limited number of tickets available to each graduating student.  The University is not freely opening its property to the general public as a traditional public forum, but is instead selectively limiting access to certain invited guests based on the nature of the event taking place and the physical capacity of the Commons.  Therefore, the Commons is a non-public forum, which requires that any restrictions on free speech are “reasonable and [are] not an effort to suppress expression.”  Cornelius, 473 U.S. at 800.   

2.
The “Free Speech Zone” is reasonably related to safety and order.

AFU has the right to exclude people from the Commons, a non-public forum, based on “subject matter and speaker identity.”  Id. at 806.  However, where the University prevents individuals from entering school grounds during certain events, the distinctions drawn must be “reasonable in light of the purpose served by the forum,” and must be “viewpoint neutral.”  Id.  The University asserts that there is a legitimate interest in protecting the students and the school property from violence and destruction.  The Court agrees.  In the past, when campus police have lost control over protestors, the University sustained expensive physical damages and the students experienced severe disruption to the educational process.  This type of behavior is inexcusable in an institution of higher learning.  In light of the special characteristics that define the school environment, the University has the power to prohibit disruption and “lawless action.”  Healy, 408 U.S. at 188.  In order to protect its students and to promote academic growth and freedom, the University need not tolerate “[a]ssociational activities . . . where they infringe reasonable campus rules . . . or substantially interfere with the opportunity of other students to obtain an education.”  Id. at 189.
The University has demonstrated that there is a compelling interest in preventing violence and disruption on school grounds, by inside or outside actors, particularly in light of the dreadful incidents of the past.  Although Plaintiff argues that the “free speech zone” unreasonably prevents protestors from being heard, the University has not imposed regulations intended to strangle the content of the protestors’ expression.  On the contrary, AFU has imposed reasonable time, place, and manner restrictions that provide “ample alternative channels for communication.”  Cornelius, 473 U.S. at 818.  Protestors are provided with a stage and a microphone to use for the purposes of opposing Dr. Smith’s commencement address.  Although the stage is located 500 yards from the ceremony, this restriction was reasonably adopted so as to protect the rights and security of the graduating students who wish to enjoy the ceremony free from disruption.  The students’ families have invested time and money in their education, and must be accorded the right to celebrate the commencement of the students’ academic accomplishments appropriately.  

Moreover, the regulation restricting protestors to a “free speech zone” set away from the Commons was not instituted because the University disagrees with the protestors’ message, but rather to ensure a peaceful and memorable occasion for the graduating class.  Indeed the University would be acting recklessly to allow protestors to gather any closer to the Commons, particularly in light of the University’s history of violence at commencement ceremonies.    Therefore, the University’s “free speech” zone is reasonably related to the University’s interests in maintaining safety and security on campus.  Accordingly, Plaintiff’s First Amendment rights to freedom of speech and expression have not been violated.  

III. Conclusion 

The Court holds that the creation of the “free speech zone” and the accompanying regulations are not in violation of the First Amendment.  For these reasons, the Plaintiff’s Motion for Summary Judgment is DENIED, and the Defendant’s Motion for Summary Judgment is GRANTED.
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MEMORANDUM AND ORDER

Before Borra, Yahirun,

Jackson, Circuit Judges.

BORRA, Chief Judge.

Plaintiff-Appellant, Brendan William Pincenotes (“Appellant”), appeals the District Court’s holding that Andrew Fitzgerald University’s  (“AFU” or “University”) regulation confining student protests to a “free speech zone” designated by the University does not violate the First Amendment guarantees to freedom of speech and expression.  We disagree with the District Court and accordingly REVERSE the judgment of the District Court.

I.
Free Speech Zone


The District Court erred in granting summary judgment in favor of the appellee.  As highlighted by the District Court, neither “students [n]or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate.”  Tinker v. Des Moines Independent School District, 393 U.S. 503, 506 (1969).  Moreover, “the vigilant protection of constitutional freedoms is nowhere more vital than in the community of American schools.”  Healy v. James, 408 U.S. 169, 180 (1972) (citing Shelton v. Tucker, 364 U.S. 479, 487 (1960)).  The freedoms of speech and expression are essential to academic growth, particularly on college campuses where students are encouraged to “participate in the intellectual give and take of campus debate.”  Healy, 408 U.S. at 181.  Therefore, the University violated Appellant’s First Amendment right to freedom of speech by denying access to the Commons, and by unreasonably restricting the area in which students in groups of three or more can protest to a “free speech zone” located 500 yards from the graduation ceremony. 

A.
The University Commons is a Designated Public Forum.

“[A] university campus, at least as to its students, possesses many of the characteristics of a traditional public forum.”  Widmar v. Vincent, 454 U.S. 263, 267 (1981).  However, the University differs from a traditional public forum because the University’s buildings and facilities are not generally open to the public in the same manner as streets and parks.  Widmar, 454 U.S. at 268.  While a traditional public forum is defined as property that has been “by long tradition or by government fiat . . . devoted to assembly and debate,” this property has a far more limited purpose in character.  Arkansas Educational Television Commission v. Forbes, 523 U.S. 666, 677 (1998) (citing Perry Education Association v. Perry Local Educators' Association, 460 U.S. 37, 46 (1983)).  The facts clearly demonstrate that AFU has created a “place or channel of communication . . . for use [only] by certain speakers, or for discussion of certain subjects.”  Cornelius, 473 U.S. at 802 (quoting Perry Education Association, 460 U.S. at 45-46).  Under this definition, the University has created a designated public forum, which is limited in scope to the types of speakers and subjects that are open for discussion on that property.  

In order to create a designated public forum, the University must “intentionally open a non-traditional forum for public discourse.”  Cornelius, 473 U.S. at 802.  However, the University is not obligated to “indefinitely retain the open character of the facility” once created.  Perry Education Association, 46 U.S. at 45-46.  In this case, the University has consistently opened the Commons for use by prominent and controversial speakers.  Furthermore, the annual commencement ceremonies and other University events take place on the Commons.  The Commons is open to daily traffic by students and faculty; however, it is not generally open to the public unless they are specifically invited to attend a particular event.  Although the educational mission of the University distinguishes the Commons from public streets and parks, once a University has opened a non-public area to individuals outside the University community, it has created a public forum.  Widmar, 454 U.S. at 268.  Therefore, for purposes of public events to which outside speakers are invited to attend, the University has created a designated public forum for the campus community.  

Accordingly, the University did not open the Commons to all individuals wishing to express ideas, but rather created this designated public forum by actively inviting speakers and politically active university students  to give speeches and to host rallies.  Therefore, the University may exclude certain other groups or individuals not within this class from engaging in expressive activities, particularly when the activities “violate reasonable campus rules or substantially interfere with the opportunity of other students to obtain an education.”  Id.; see also Healy, 408 U.S. at 188-89 (holding that the First Amendment does not protect speech which disrupts the essential operation of the college and interferes with students’ rights).  As a designated public forum, the University maintains the right to restrict access to the Commons so long as the means used to do so are necessary to promote a compelling state interest.  See Cornelius, 473 U.S. at 800 (defining the level of judicial scrutiny applied to speech regulations in public fora).

B.
The “Free Speech Zone” fails to satisfy the requisite constitutional burden.

A designated public forum is bound by the same constitutional limitations as those imposed upon a traditional public forum.  Summum v. Callaghan, 130 F.3d 906, 914 (10th Cir. 1997) (citing Perry Education Association, 460 U.S. at 46).  Reasonable time, place, and manner restrictions are permitted so long as they are narrowly tailored to support a compelling state interest.  See id. (illustrating the standard of scrutiny applied to regulations interfering with free speech rights).  

The Commons differs from other designated public fora because of the special circumstances arising from the location of the Commons within the property of a public university.  The particular mission of a college or university is to promote a “marketplace of ideas,” which is essential to the personal academic growth that the University seeks to nurture.  Healy, 408 U.S. at 180.  AFU has seen legitimate protests turn to violence.  As a result of last year’s protests, the University experienced significant property damage, resulting in monetary loss of $2.3 million, and several students suffered various physical injuries.  The new regulations adopted by the University were implemented as a direct answer to last year’s violent protests.  

The court agrees with the University’s contention that maintaining order on a college campus, particularly in light of past violent disruptions, is a compelling state interest.  Property and facilities were destroyed, students were injured, and the uncontrollable crowd that gathered to protest the speaker inhibited emergency vehicles from reaching the Commons, thereby preventing the injured students from receiving emergency medical attention.  These acts are more than a material and substantial disruption of the “requirements of appropriate discipline in the operation of the school.” Tinker, 393 U.S. at 509.  Protestors have caused significant damage to the school, and have gone far beyond passive, peaceful expression.   

Although the First Amendment guarantees the right of individuals to freely express their opinions in connection with or in opposition to particular viewpoints, it does not guarantee the right to disrupt the safety and order necessary to protect the learning environment.  Prior to the violent demonstrations of the past, the University did not exclude individuals from protesting events held on the Commons.  However, the past years’ events have made obvious the need to spatially separate protestors from the ceremonies and events that take place on the Commons.  Despite Appellant’s contentions that the group of protestors did not intend to disrupt the graduation ceremony or to promote violence, the University has a compelling interest to proactively prevent the possibility of violence.  Graduation from college is a momentous occasion that graduating students and family have a right to enjoy safely.  Conduct disruptive to the educational process interferes with other students’ rights, and thus may be restricted.  Healy, 408 U.S. 189.  

Because First Amendment protections are themselves essential to the educational mission of promoting academic growth, a “heavy burden” is placed on the University to justify any restrictions imposed on a student’s ability to express his ideas.  Widmar, 454 U.S. at 274 (citing Healy, 408 U.S. at 184).  To pass constitutional muster, the imposition of the “free speech zone” must be narrowly tailored to further the University’s compelling interest in  preventing  violence and chaos during its graduation ceremony.  Summum, 130 F.3d at 914.  Therefore, the University must demonstrate that by denying protestors access to the Commons it is not restricting speech simply because it disagrees with the views expressed in opposition to Dr. Smith’s commencement address.  Healy, 408 U.S.  at 188.  Additionally, the University must “leave open ample alternative channels of communication,” so as not to nullify the protestors’ ability to exercise their free speech rights.  Perry Education Association, 460 U.S. at 45.

Under the new “free speech zone” regulations, the protestors are entirely precluded from expressing opposition to Dr. Smith’s speech and his presence on campus.  The students are restricted to a small stage located 500 yards from the ceremony.  The Commons is entirely closed-off to all individuals manifesting their opposition to the University’s decision to invite Dr. Smith to speak at commencement.  As such, the University is discriminating based on the content of the students’ speech and expression.  Individuals who do not oppose Dr. Smith’s presence on campus are allowed access to the Commons during the commencement ceremony.  Thus, the University is supporting certain viewpoints at the expense of others.  Placing the protestors a significant distance from the Commons prevents their speech from being heard and seen.  This relocation extinguishes the effectiveness of their speech.  Although the University may impose restrictions on speech to promote safety and order on campus, the drastic means employed by the University in implementing the new regulations will act to suffocate any effective speech the students mean to express.  

Accordingly, we reject the University’s argument that restricting the protestors to a “free speech zone” across the street from the Commons is a reasonable speech regulation.  AFU has failed to provide ample alternative channels of communication to the protestors by implementing the “free speech zone.”  Although the University has not entirely forced the protestors off campus, the distance from the “free speech zone” to the Commons is the length of 5 football fields, which limits the protestors’ view of the ceremony and their respective rights to engage in visible protest.  Moreover, equipped with a single microphone, the sound level of which is controlled by the University, the protestors’ frustrations will be entirely drowned out, and perhaps silenced altogether, as the protestors attempt to compete with the high-tech equipment utilized by the University during commencement.  Although the University has sufficiently articulated a compelling interest, the manner in which they have restricted the protestors’ expression does not pass constitutional evaluation because the means employed by the University were not narrowly tailored to further the proposed interest.  Therefore, the University’s “free speech zone” directly violates First Amendment guarantees to freedom of speech and expression.

III.
Conclusion

The University’s regulation confining protest groups of three or more students to a “free speech zone” violates the students’ First Amendment rights to freedom of speech and expression.  As a designated public forum, the University failed to satisfy the test requiring a compelling interest and narrowly tailored restriction. For the foregoing reasons, the District Court’s Order dismissing the Plaintiff’s Motion for Summary Judgment and granting Defendant’s Motion for Summary Judgment is hereby REVERSED.  
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ORDER GRANTING CERTIORARI


The petition herein for a writ of certiorari to the United States Court of Appeals for the Moot Circuit is granted, in order that this Court may consider all of the questions raised by the record.
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� See Appendix 2.


� The Health and Safety Advisory Committee of the University is charged with developing, recommending for implementation, and coordinating health and safety activities on the campus community.  Its functions include:  creating and maintaining a continuing interest in safety by all campus community members; anticipating and providing preventative solutions to campus safety hazards; conducting regular inspections of the campus facilities, grounds and campus environment to identify safety issues, and to ascertain whether all safe practices are being followed; performing accident analysis, including written recommendations for future prevention; providing guidance for the purchase of safe equipment to ensure that all safety concerns regarding the design of the equipment and the layout of the buildings are addressed; and establishing disciplinary procedures.  Andrew Fitzgerald University Handbook § 4 (2004).  


� The University Hearings Panel is designed to resolve disputes between members of the campus community, (students, administrators, faculty and staff) and to adjudicate matters arising from violations of University regulations.  The panel consists of six tenured faculty members, three of whom are standing members, and three who are selected on a case-by-case basis.  The case-specific members are appointed by the University Council following consultation with the Chairperson of the University Hearings Panel and the affected parties. The Chairperson of the University Hearings Panel and each party to the dispute nominates one member.  Decisions on all cases are reached by secret ballot with four positive votes or four negative votes necessary for a decision.  Andrew Fitzgerald University Handbook § 4 (2004).  
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