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Overview of a Trial

The following are the various elements of a trial in the order that they will occur.  Each of these elements is discussed in this manual in more detail.

Housekeeping Matters
· Pretrial matters, such as introductions and asking permission for movement in the courtroom.
Opening Statements
· Each party gives a short statement to the trier of fact, in order to introduce their side of the case.  

Plaintiff/Prosecution Case in Chief
· This includes the direct examination of Plaintiff/Prosecution witnesses, as well as cross examination from the Defense.

· Direct Examination of Plaintiff/Prosecution Witnesses: The Plaintiff/Prosecution case in chief is the opportunity for that side to elicit helpful testimony and introduce physical evidence that helps the Plaintiff/Prosecution.

· Cross Examination of Plaintiff/Prosecution Witnesses: The Defense has the opportunity to elicit helpful information and introduce physical evidence that is helpful for the Defense and has the opportunity to discredit the Plaintiff/Prosecution witnesses.  
Defense Case in Chief 
· This includes the direct examination of Defense witnesses, as well as cross examination from the Plaintiff/Prosecution.

· Direct Examination of Defense Witnesses: The Defense case in chief is the opportunity for that side to elicit helpful testimony and introduce physical evidence that helps the Defense.

· Cross Examination of Defense Witnesses: The Plaintiff/Prosecution has the opportunity to elicit helpful information and introduce physical evidence that is helpful for the Plaintiff/Prosecution and has the opportunity to discredit the Defense witnesses.  

Closing Arguments 

· Each side makes an argument that explains why the testimony and the physical evidence lead the trier of fact to the conclusion that a verdict should be returned for the Plaintiff/Prosecution or for the Defense.  The Plaintiff/Prosecution argues first, followed by the Defense, followed by rebuttal from the Plaintiff/Prosecution.  

How to Prepare for a Trial: Working Through a Problem

The following is a suggested strategy for working through your mock trial problem.  

The First Six Readings
First Reading:  Get a general understanding of the parties, the witnesses, and the available evidence. 


Second and Third Readings:  Get as strong a command of the facts as possible.

Fourth Reading:  Look for discrepancies both within individual depositions/statements and among separate depositions/statements.

Fifth Reading:  Identify facts that are helpful to the Plaintiff/Prosecution, and identify facts that are helpful to the Defense.  Also, note any evidentiary issues or possible objections that may be raised with respect to statements and physical evidence.  On the next page you will find a sample sheet to take notes on while reading through the problem this time.    

Sixth Reading:  Develop a timeline—what events happened on what date and at what time?  Do the witnesses give times that conflict?

Theory of the Case

Think about your theory of the case.  Why should your side win and the other lose?  Here are a list of things to consider in developing your theory of the case.  

1. Make a checklist of the elements that the Plaintiff/Prosecution must prove.

2. Analyze the evidence, determine the undisputed facts, and determine the facts on which your case hinges.

3. Develop a story that is consistent with your desired outcome using undisputed facts and your version of the disputed facts.

Some examples:  The defendant is not guilty because the one eyewitness did not correctly identify him to the police; the defendant caught his wife cheating and killed her in a fit of rage; the school board is liable for the death of the victim because it hired an unqualified driver to operate the school bus.  

Develop Your Theme
Every case needs a catchy and memorable theme.  A theme is a word or phrase that sums up your entire case. Examples: 


“Mistaken identity”


“Settle the score”


“If the glove does not fit, you must acquit”


“Misplaced blame”

Identify Key Evidentiary Issues
See page 18.  

Write and Practice Your Opening Statement 

See page 5.  

Write and Practice Your Direct Examinations

See page 7.  

Write and Practice Your Cross Examination 

See page 13.   

Write and Practice Your Closing Argument

See page 16.  

Practice, Practice, Practice Some More!!

Witness:






	Facts Helpful for Prosecution
	Facts Helpful for Defense
	Evidentiary Issues

	
	
	


Opening Statement

Introduction
First impressions are lasting impressions.  The opening statement is the first time each side addresses the jury, conveys its theme, and asks for a favorable verdict for its side.  The opening statement serves as an introduction and preview to the facts in the trial.  Think of your opening as an opportunity to give the jury a roadmap to the story you will be telling throughout the trial.  Studies show that some jurors make up their mind about a case after opening statements, so you should put a lot of thought and effort into what you are going to say. 

The Basic Rules of Opening Statement 
You Cannot Argue Your Case
The first rule of opening statements is that you cannot argue your case. This rules makes sense because you have not yet presented your evidence, and thus, you cannot make inferences from that evidence.  The simplest definition of argument is advocating your party’s position through inferences from the facts you expect to show.  Think of the difference between fact and opinion.  The difference between argument and non-argument can be very subtle, but good opening statements rely on very careful word choice and sentence structure.  The opposing side can object if you begin to argue in your opening statement.  Using phrases like, “you will hear,” or “the evidence will show,” are also helpful tools to avoid argument in an opening statement (although you need not and should not use such phrases before every fact).   

Never Read Your Statement 
Reading an opening statement makes the attorney appear unprepared, prevents the attorney from making eye contact with the jury, and is utterly unconvincing.  Every attorney must have such a command of the facts that, at most, all he or she needs is a short outline of the opening statement.  This will allow the attorney to refresh his or her memory if he or she forgets a part of the statement and will ensure that all the essential information is said during the opening without sounding canned or scripted.  The attorney should feel confident to move about the courtroom without this outline in hand.  If you can do the opening statement without the outline, you should.  

Basic Techniques
Think about your appearance while you give your opening statement.  Stay still, but use hand gestures to illustrate your point.  Have some movement during your statement, but don’t wander.  Some attorneys have a “foot plan” for their opening.  You may want to plan specific times to move during your opening, and the best places to do so are at moments of transition—when you verbally move from one topic to another.  Many people find it effective to practice in front of a mirror in order to which gestures provide emphasis and which are distracting.  

The Basic Format of an Opening Statement 
In order for your opening to serve as an introduction and preview to the facts in the trial, you should carefully think out the format or structure of your opening.  While there are many acceptable and persuasive formats for an opening, here is an example of a model format.  

Theme
One persuasive way to begin an opening statement is by introducing your side’s theme.  You want to hook your audience immediately, so starting with your one line theme can often be very compelling.  Since the theme is a short statement or expression that you try to weave throughout the trial, it is often best to introduce it right away.  

The Facts
Since you are giving the jury a preview of what is to come, you have to give them the facts.  Setting the scene, giving the jury a vivid picture of the drama that ultimately unfolds, and using your words to illustrate the facts in the light most favorable to your side should be your goals in this section.  Storytelling is one of the most important skills to display in an opening statement.  You don’t have to include every fact that you will later prove, and you certainly should not speak of facts that might not come out at trial.  The important thing to remember in delivering your opening statement is that these facts are not in evidence yet.  You must explain that this is what the evidence will show.  Stick to the facts, and organize them in an order that sounds persuasive without actually drawing any conclusions or inferences for the jury (save that for your closing, when you can actually argue!).  
The Introduction
This section can come either before or after the facts section.  It is always a good idea to introduce yourself and the side your represent in this case.  Consider standing near your client when you introduce him or her.  This gives you a chance to personalize yourself and your client.  You can phrase your introduction as simply as, “Good morning ladies and gentlemen, my name is Jane Smith, and I represent the defendant, John Doe.”  Then take the opportunity to describe your client, talking about what they do and add humanizing elements that make them seem like sympathetic characters.   

The introduction is also the place where you want to address the burden or lack of burden your side holds.  The plaintiff/prosecution opening statement should also include an acknowledgement that the burden of proof rests with your side.  It is always persuasive to say either, “We will meet our burden,” or “The prosecution/plaintiff will fail to meet their burden.”  

A Cohesive Outline of Evidence and Witness Testimony
After you have told the story, you will want a short paragraph or two that specifically discusses the evidence that you will introduce to prove your case, as well as what witnesses will testify, and what they will say.  You do not have to include every detail that a witness may testify to, but it is important to tell the jury the most important things your witnesses will say.  Think about why or how a witness helps you prove your burden or disprove the opposing side’s burden.  This will likely be the information you want to include in your opening statement.   

The Restatement and Prayer for Relief
Once you have told the story and explained the witnesses’ testimony, you should restate the theme that was developed at the beginning of the opening.  Finally, you should end with a request for the verdict in your favor.  An example of this is, “At the conclusion of this trial, after you have seen all the evidence and heard all the testimony, my co-counsel/I will come before you and ask that you find the defendant guilty/Mr. Jones not guilty.”  

Additional Tips for Success!
· Counsel for the prosecution/plaintiff should always refer to the defendant as “the defendant,” not by name.  And, counsel for the defense should always call the defendant by name.  Similarly, counsel for the plaintiff should always refer to the plaintiff by name, and counsel for the defense should always call the plaintiff “the plaintiff.”  You want to humanize your side and de-humanize the opposing side.  

· Do not overstate the evidence—it is never a good idea to talk about evidence that is of doubtful admissibility and risk that evidence not coming out during trial.  Think of opening statement as a road-map and promise of what is to come.   

· Anticipate weaknesses and counterarguments, and always try to “flip” opposing counsel’s theme!   

· Think of opening statement more as a conversation than a speech—try to connect with the jury.  

Direct Examination
Introduction

Direct examination is one of the hardest parts of the trial, but it is also one of the most important.  In both real and mock trials, the purpose of the trial is to elicit facts pertinent to the case so that the law can be applied to reach a verdict.  Direct examination is where most of those facts are entered into evidence, forming the foundation of the inferences you will argue in closing.  Direct examination can also be used to refute information from an opposing witness, to add to the theme or theory of your case, and to draw sympathy for your side.  Direct examination is about making your witness the star, telling a compelling story by effectively “directing” the show, and highlighting your story with exhibits.  In direct examination, the witness should be the focus of all attention.  The purpose of a direct examination is to re-create the action of what happened through your witness’s eyes.    

Style and Preparation
Direct examination requires smooth execution in court.  That means, whenever possible, you should put your notes down and act naturally.  This will help your witness do the same.  So, preparation before you get to court is paramount.  The easiest way to get ready is to always write your questions out ahead of time so you do not miss any details.  By doing this, you can make notes to yourself on the location of specific information in the case file, such as if you are referencing a specific document or line in a statement.  You will always need to know where and how to quickly find the source of a quote or fact.  

Structure
As far as developing the specific skills for direct examination, it might be helpful to consider direct as the sum or related subparts:

1. A forum to ask questions that will elicit helpful and favorable information from a (usually) friendly witness,

2. A safe platform to introduce exhibits,

3. A chance to tell your side’s story, and 

4. A chance to build on your side’s case theory.

Your direct should have a logical structure.  Whether it be chronological or topical, you should plan for your direct to have a series of chapters or pockets that each address a certain incident, the time leading up to or following an incident, or address a specific issue.  

Every direct examination starts with an introduction of the witness.  You want to ask questions to humanize your witness.  This includes asking about their name, where they live, where they work, and other noteworthy background information.  The introduction should be tailored specifically to what makes sense for your witness.  

Then, you focus in on critical points at issue in the case.  The use of directional cues will help make the witness’s testimony exciting, dramatic, and informative.  Examples of directional cues are:

· Looping: using the words of the witness’s answer to one question in the substance of your next question  
· Zooming: after the witness tells a brief chronology of events, choose one event and focus on it by asking follow-up questions
· Slow-Motion: ask the witness to go slowly through the details of a particular event or issue, asking for a step by step explanation to elicit detailed information
Finally, the use of exhibits will enhance your witness’s testimony by giving the jury tangible items or documents that back up what your witness says.  Exhibits should be entered in the chapter/pocket in which they are relevant.  For example, if you have a medical bill you want to enter, you should enter it when the witness talks about visiting the doctor and receiving a bill for the visit.  See the next section on entering evidence.  
In addition, if you know that the cross examination will elicit information that is unfavorable to your side, consider the possible advantage of eliciting it during your direct examination.
Asking the Questions
Form the question
All questions on direct examination should be open-ended questions that allow your witness to tell their story.  You want your questions to keep your witness talking, while you talk as little as possible.  Leading questions draw objections that disrupt your flow.  A good rule is to always begin a question with who, what, when, where, why, or how.  

Example of an Open-Ended Question:

· Correct: “What did you do next?”

· Incorrect: “Then you went to the store, right?”

One fact per question
Avoid long, complex questions.  Your goal is to elicit one fact at a time.  If you are using the who, what, when, where, why, and how structure, this pattern will develop on its own.  Let your witness tell his or her story without long narratives from you.  This also makes it easier for you to guide your witness in the direction you want.  Your questions should be short, simple, and understandable to the witness, the judge, and the jury.  It is imperative that your audience—the judge and the jury—understand your questions so that they can reasonably anticipate and comprehend the answer.  

Practice!!
Direct examination should be well-rehearsed in order for you to be able to stress the facts that help your case, while pulling the sting from the facts that hurt your side.  You must prepare your questions in advance so that you know the order of the topics you wish to address and so that you can effectively execute your direct, even in spite of potential objections.  

Treat each witness appropriately 
As a general rule, “Mr.,” “Mrs.,” “Ms.,” or “Dr.” should be used instead of first names.  The same goes for introductions and salutations: “Good morning, Ms. Smith,” or “Thank you, Mr. Jones” are preferred over “How are ya,” or “See ya.”  In court, it is always better to be formal.  This can feel awkward at first, but deference to the judge and jury is a must.  One way to show that deference is through treating your witnesses appropriately.  

Body language and tone

At times, no matter the witness, you need to assert yourself to get a point across to the jury more effectively.  This can be done by using body language (standing up straight, crossing your arms, moving closer to the witness) and tone (raising your voice, lowering your voice, slowing the speed of your delivery).  Of course, you need to be sure that these tricks will work and not disrupt the flow of your direct.  

Such techniques are most effective in confronting your witness with obvious weak points that the other side will most likely exploit on cross.  Presumably a well-prepared, good witness will answer in conjunction with the natural emotional reaction to being “called out,” which will add persuasive value to how they answer your question.  (Example: “If you are as hurt as you say you are, why did you wait three days to see a doctor?!”)  This will give you a chance to “pull the sting” out of a seemingly bad fact that the opposing side will focus on.  

Do not let your notes distract
Ideally, you are prepared enough to leave your notes at counsel table.  If you need them just in case, keep them somewhere stationary (like on the edge of your table, on the podium, or unobtrusively in your hand at your side in a ways that is not distracting to the jury).  This will give you the ability to glance at your notes if you lose your train of thought, but this will not impair the flow between you and your witness.  

Never end your direct on an objection or a bad fact
Do whatever it takes to end on a high note.  You should have your unobjectionable last question prepared and memorized in advance so that you know how you plan to end your direct.  If you still confront an objection, rephrase your question, try a different angle, or simply ask a simple, unobjectionable question for which your know there is a good answer.  Do not let the opposing side steal the spotlight from your own witness before cross even starts.  

Re-Direct
Re-direct only if necessary
Unless you need to fix something, less is more.  But what re-direct does provide is an opportunity to rehabilitate your witness when the opposing side has delivered an effective and debilitating cross.  Do not just stand up and repeat things you already covered on direct—you will draw an asked and answered objection.  If your witness was compelling on direct and weathered cross without any major damage, do not give him or her the chance to undercut that success by talking more!

Rehabilitation after impeachment 
If a witness has been impeached during cross examination, counsel must evaluate whether to attempt to rehabilitate the witness on re-direct examination.  Consider whether the impeachment can be explained.  If it can, rehabilitate.  If it cannot, leave it alone and do not make matters worse.    
Please see the next page for instructions on how to utilize exhibits in an effective direct examination and page 15 for specifics on impeachment.

Introducing Evidence and Entering Exhibits

Introduction

One important part of your job during direct examination is to use exhibits to illustrate your witness’s testimony.  Exhibits can also be very effective on cross examination.  The proper, efficient, and orderly handling and introduction of evidence is another extremely important skill of any trial lawyer.  Relevant exhibits are highly persuasive.  Judges and jurors trust them.  They do not exaggerate as witnesses often do, and they do not overstep their bounds as lawyers often do.  Many cases are won and lost because a particularly intriguing exhibit was received in evidence or excluded.  

Learning how to enter exhibits is as much about show as it is about substance.  An attorney who can correctly enter evidence appears confident and skilled to a jury.  This can only help your client.   

In general, there are a few major categories of exhibits that you will usually working with: 

1. Documents (business records, police reports, etc.)

2. Pictures

3. Diagrams

4. Maps

5. Memorialized statements 

6. Tangible evidence

Each one has a different evidentiary foundation that must become second nature in the courtroom.  When in doubt, refer to books or treatises to ensure that you know each element of a particular foundation.  It is important to tailor your procedure and line of questioning to the particular type of evidence you are seeking to enter.  
The four touchstones for the handling and introduction of exhibits are:

· Authenticity,

· Relevance,

· The Hearsay Rule, and

· The Best Evidence Rule 

These four touchstones must be satisfied before an exhibit can be received in evidence.  Some call it “laying the foundation.”  By whatever phrase, the essential element is testimony establishing that the exhibit is authentic and relevant and complies with both the hearsay and best evidence rules.  Authenticity is simply a demonstration that the exhibit is what it purports to be.  Is this thing—whatever it is—that is being offered in evidence, is what it purports to be?  The essential requirement is testimonial vouching for the thing, unless authenticity is stipulated or admitted.  

Entering an Exhibit

As in the case of witness examination, the skill of handling and introducing exhibits is developed by practice and is conducted with certain guidelines in mind.  

1. Select with care the witnesses or witness you will use to lay the foundation for your exhibits.  A mistake here could be fatal.

2. Because the introduction of exhibits usually is done through witnesses, keep in mind the basic principles of witness examination.  

3. Have the exhibit marked for identification by the appropriate court official (usually the court reporter or clerk) at the earliest opportunity, or pre-mark them yourself.  The procedure for this depends on your jurisdiction.  For the SQT, you may pre-mark your own exhibits.

4. Once the exhibit has been marked for identification, include that identification in any reference you make to the exhibit.  Never permit the record to say, “this letter” or “that book” or “the photograph.”  

5. Proceed to lay the foundation, as follows:

a. Elicit from the authenticating witness those facts that qualify him or her to authenticate the exhibit.  For example, have the witness say that he saw the gun in the robber’s hand.  

b. Have the witness identify the exhibit by saying, for example, that State’s Exhibit 1 is the gun (or looks like the gun) the witness saw in the robber’s hand.

c. If the condition of the exhibit is a factor in its relevancy, either elicit testimony that its condition has not changed between the event and the time of trial, or offer a testimonial explanation of the change in condition.

d. If the exhibit is a reproduction of a place, thing, or an event (i.e. a photograph or a tape recording), elicit testimony that is fairly and accurately portrays that which it purports to portray.  

Understand the procedure
When entering an exhibit into evidence, you must remember a series of procedural tasks before you can ask the witness the foundational questions.  These procedural tasks can be boiled down into four categories:

· Mark

· Show

· Approach 

· Give

In each of these four categories, you must complete a series of actions.  In court you must follow these specific procedures to avoid admonishment from the judge.  If the judge must instruct you on how to follow the proper procedure, it will throw you off and possibly damage your image to the jury.  While seemingly simple, this procedure is very important.      

Mark

· Whenever you are going to use an exhibit you must mark it.  This means you must give the exhibit a specific title that does not include its actual name.  In court, we title exhibits by side and by number.  So, the prosecution/plaintiff will label its exhibits: state’s 1, 2, 3, 4, etc.  And, the defense will label its exhibits:  defense 1, 2, 3, 4, etc.  

· Depending on your jurisdiction, you may be able to “pre-mark” your exhibits.  This means you can label all of your exhibits before coming to trial.  Other jurisdictions require that the clerk mark the exhibits at trial.  For purposes of the SQT, you may pre-mark your exhibits.  

· When you mark an exhibit, that name (State’s 1, Defense 1, etc.) becomes its new name throughout the trial.  But, before an exhibit is actually entered into evidence, it is only marked for identification purposes.  Before evidence is admitted, you must always refer to it by its name, followed by the phrase, “for identification.”  

Show:

· Before you can approach a witness and hand them a marked exhibit, you must show your opposing counsel what you will be handing the witness.  

· It is important to note this action for the record.  As you show your opposing counsel your exhibit, say, “Let the record reflect that I am showing opposing counsel what has been marked for identification as State’s Exhibit 1.”  

Approach: 

· Then you must ask permission to approach the witness.  

· This can be as simple as saying to the judge, “Permission to approach the witness?”

Give:

· You then approach the witness and hand them the exhibit.  

· It is important to note for the witness and for the record what you are doing. 

· You should say:

· “Mr. Jones, I am handing you what has been marked for identification as State’s Exhibit 1.”  
· “Do you recognize this?”
· “What is it?”
· “Is it a fair and accurate copy?”  
· This fourth question depends on what type of exhibit you are entering.  
· This question will be different for each of the different types of exhibits or physical evidence.  
· Each exhibit has its own standards of authenticity and admissibility. 

Be mindful of your presence
When working with exhibits, before and after they are admitted into evidence, be careful not to block the witness stand (and the witness and the exhibit he or she is working with) from the jury’s view. 

Properly reference your exhibits once they are in evidence
Once an exhibit is in evidence, it has a name: State’s Exhibit 1 or Defense Exhibit 1.  It is important to always refer to a piece of evidence by the name it was entered under.  This will make the record clear.   

Cross Examination
Introduction 

This is perhaps the most challenging part of any trial.  No matter how well-prepared you are, you can never predict everything an adverse witness will say or do on the stand.  A complete understanding of your case helps you wade through the unknown with purpose and direction, but you still must conduct your crosses in a way that minimizes your exposure to pitfalls and that enables you to handle them effectively when they inevitably come up.  

Style and Preparation
Crossing is about you, not the witness
Unlike direct, you do not want the witness to star on cross.  You should be the focus on cross.  Think of it as your chance to testify about the facts that are helpful to your case.  You just put your testimony in the form of questions to the opposing side’s witness.  You should move around, use the well, and make your physical presence as big a part of your cross as your words.  
Leave Your Notes at the Table
As with direct, crossing without notes in the courtroom is powerful and effective because you will look confident and have the freedom to move about the courtroom.  But, writing out your questions beforehand is critical to proper presentation.  You should make notes of the sources of information in the same way as you would on direct.  In fact, the need is even greater when the witness is not friendly, as is usually the case on cross.  You need to be ready to impeach early and often.  Impeachment is a process of highlighting when a witness makes inconsistent and/or false testimony.  See the next section for instructions on impeachment.  

Controlling the Witness on Cross

On cross examination it is important to make sure the witness answers your questions.  There is nothing more dangerous to an attorney as a hostile witness.  In order to control your witness, be polite but firm.  If the witness is evasive, you should not just move on to your next question.  Instead, re-ask the same question, exactly as you stated it the first time.  If that does not work, specifically request, “Is that a yes,” or “Is that a no,” depending on the answer you seek.  If all else fails, you can politely ask the judge to instruct the witness to answer “yes” or “no.”  But, be warned—many judges will not help you and will simply tell you it is your job to control the witness.  Do not be intimidated by a hostile witness.  You have a plan, so stick to it and get your questions answered!  
Structure
Use the “chapter” or “pocket” method in preparation and execution of your cross
Solid organization on cross is the difference between mastery and defeat.  As you prepare your crosses, try to avoid having a continuous page or pages of questions you want to ask.  Instead, break apart the different aspects of the witness’s testimony and think about each separately.  And, each piece of helpful information from an opposing witness becomes a chapter for that witness’s cross.  For example, chapters could include, “Opportunity/inability to see the incident,” “Bias,” or “Was in fear for his life.”  Other topics to cover are: 
· Favorable points from direct to re-emphasize

· Favorable points not mentioned on direct

· Attacking the witness’s perception 

· Attacking memory 

· Highlighting things that the witness did not do
It is always a good idea to pick 3-5 chapters and execute them effectively.  Having too many chapters or too many questions in each chapter will distract the jury and dilute your point.  Ask succinct, pointed questions.  

Start Strong and End Strong
People tend to remember the first and last points they hear.  Therefore, by putting your strong points at the beginning and ending of the examination, you add to the strength of your overall argument in the eyes of the jury.  The general format should be used in the subdivisions/chapters of your examination as well.  It will sound more organized and will show the jury that you are heading somewhere logical in the examination.   
Asking the Questions
THE BIG THREE
If you read enough “how-to” books and listen to enough war stories, you could probably fill several volumes with cross examination techniques that are creative and effective.  But, at the heart of it all lies the three most important rules of cross examination that will almost never betray you:

· Only ask short, direct questions—the shorter the better—that call for only a yes or no answer

· Only ask leading questions

· Only elicit one fact per question

If you can accomplish something on cross examination, get to it directly with short questions.  Organize your points and make them.  You do not have to lay a great deal of foundation on cross.  On cross, you may lead, and you should do so.  And, by asking about only one fact per question, you give the witness fewer opportunities to evade your point.  Complex and argumentative questions provide a refuge for the witness to evade the point you are trying to make.

Avoid One Question Too Many
There comes the magic moment in the perfect cross when the attorney asks that one question that leads to the general conclusion of the case.  Do not ask it.  Instead, save that conclusion for closing argument, where a witness cannot dispute it or downplay it.  Witnesses will invariably argue with your conclusion.  Often the jury will make the logical jump to the conclusion on their own.

Here is an example of asking one question too many:

· When you saw the man, it was at 10:00pm at night?

· You were two blocks away from him?

· That was on Main Street?

· It was dark that night, wasn’t it?

· And, there aren’t any streetlights on Main Street?

· You wear glasses, right?

· But, you weren’t wearing your glasses that night, were you?

· So, you couldn’t see very well could you? (one question too many!)
Also, always be cautious about asking a question to which you do not know or cannot reasonably anticipate the answer.  Be particularly cautious in those situations in which the only evidence on the point will be the unknown answer.  You may get an answer you do not like.  
Impeachment

Introduction 

Impeachment, in the generic sense, means any attack on the credibility of a witness.  When most people say “impeachment” in the mock trial context, they mean impeaching a witness with a prior inconsistent statement.  In order for impeachment to be successful, the attorney must know not only what questions to ask, but also the details of a witness’s statement to be able to direct the witness and the court to the exact prior inconsistent statement.  When impeachment is done correctly, you can effectively destroy a witness’s credibility.  
Format 

Any impeachment should follow the same basic format, using the three “C”s: confirm, credit, confront. Your goal is to pin down the inconsistent statement (confirm), discuss and emphasize the validity of the witness’s previous statement (credit), and highlight the inconsistency between the two statements (confront).  

1. Confirm the statement

a. Witness testifies to x (x being an inconsistent statement)

b. You say, “is it your testimony that x?” 

2. Credit another statement made under oath–affidavit, grand jury testimony, statement, etc.   

a. You’ve testified previously in this case?

b. Let the record reflect that I am showing opposing counsel this witness’s statement/affidavit/grand jury testimony.

c. Permission to approach the witness?

d. This is a copy of your statement/affidavit/grand jury testimony?

e. You were honest and truthful in giving this testimony?

f. You included all relevant and pertinent information?

g. You were aware you could update your statement at any time before trial?

h. And that’s your signature on the last page?

3. Confront the witness

a. Tell page and line referring to

b. Please read silently, as I read aloud (then read the statement that is inconsistent with x).  

c. Did I read that correctly?

Style

At the heart of impeachment is your ability to work with documents in court.  You need to know how to lay a foundation for a prior inconsistent statement, but you also need to know how to ask questions in a way that do not give the witness room to wiggle.  You don’t want to give the witness an opportunity to say, “What I meant is . . .” or “I didn’t mean what I said before . . .”   Stick to the 3 Cs outlined above, and you should be fine.   

The cross examiner must consider not only how to impeach, but also whether the witness should be impeached at all.  Just as the trial lawyer should not cross examine in some situations, a lawyer may also decide wisely that although impeaching evidence is available, it should not be used.  If the witness has not hurt your case, usually it is better not to impeach and risk offending the jury.
NOTE: We are not instructing the witnesses we are providing to give inconsistent statements.  However, if a witness makes a mistake or a misstatement that is critical to your case, you should impeach them.  

Closing Argument
Introduction 

You bring your case home with your closing argument.  Some believe that a case that was otherwise lost can be won here.  Think of your closing as your opportunity to make sense of all the testimony and evidence that came out during the trial and your opportunity to convince the jury to adopt your interpretation of the facts.  
You should be thinking of your closing argument long before you must deliver it.  In fact, your closing outline should probably be the first thing you work it.  It will serve as a blueprint for each direct and cross, so that you do not miss any crucial points that you know you will want to argue in closing.  

The things you want to argue to the jury and the things you can argue to the jury are two very different things.  If the testimony or evidence did not come out at trial, you cannot mention that testimony or evidence in your closing argument.  
The Basic Format of a Closing Argument 

Organization and structure are critical for closing because you need to incorporate a lot of information.  You must explain to the jury why all the testimony and evidence mattered.  You do this by laying out the elements you must prove or that the other side must prove.  Then, you argue why the facts have met or do not prove those elements.  

Here is a good template for how to organize all of this information:    

Introduction 
After a brief statement of your theory or theme, take the jury back to the facts.  Go through a brief factual summary from the perspective of your side.  Then, you get to your argument.  
You should take a moment to review the legal principles that are guiding your case.  Remember: do not assume the jury really understands what it is supposed to do even though the judge instructs them.  Take the time to explain what the burden of proof is and what it means.  Talk to the jurors about the presumption of innocence, guilty beyond a reasonable doubt, the preponderance of the evidence, etc., in your own words.  May sure they understand that their decisions are guided by the law and not by a whim.  
Use the jury instructions from your case to find the elements that the State needs to prove.  The State must address their burden of proof.  Tell the jury what the burden it, that you have met that burden, and then tell them why/how.  The Defense does not have the burden of proof (unless they raise an affirmative defense).  So, as the Defense, you do not need to address every element.  Only hit on the elements the State failed to prove.  
Body
Now that you have covered the law, apply it to the facts in your case such that the jury sees them in your favor.  Thinking of each element as a chapter or pocket of your closing is an easy and clear way to structure the body of your closing.  

In the body of your closing, make sure to use effective transitions when moving from one element or one topic to another.  For example, in a criminal case the defense might say:  “Ladies and gentlemen, now that I’ve talked to you about what reasonable doubt means, let’s look at all of the reasons you have to doubt the State’s case.”  
Conclusion 
Everyone ends their closing argument differently.  But, no matter what, you want to make sure that you remind the jury of exactly what verdict you want them to render.  Do not assume that each juror is fully aware of what you want him or her to do.  Tell them!
Some General Tips 
· Remember, your closing is not supposed to be a longer version of your opening.  The gloves are off!  Argue everything.  Rip witnesses to shreds if you can.  Tell the jury why they must see the case your way!

· Incorporate helpful lines or information that came out during the trial to frame your theory as you go through your points.  Nothing stings more than hearing your own witness’s words being thrown back at you.  

· Keep things simple.  If you drag on for too long, the jury will lose interest. 
· Use plain, simple language.  It is sometimes helpful to use analogies to explain otherwise complicated legal issues.  

· Do not ignore the strong points that your opponent made—mention them, deal with them, and move on.  

Objections

Objections
When the opposing side attempts to enter or have their witnesses testify to objectionable material, it is your job to object.  Objectionable material is testimony or evidence that is prohibited by the Federal Rules of Evidence.  When you object, you must always stand and speak directly to the judge.  You say, “Objection,” and then offer the grounds for your objection.  
The judge will either rule immediately by overruling or sustaining your objection.  Or, the judge may ask you to argue.  Do not assume that the judge will let you argue.  Either wait for his or her cue, or you can ask, “May I be heard.”  Following this formality will show the judge that you respect courtroom decorum (always a good thing!).  
Even if you are unfamiliar with the Federal Rules of Evidence, trust your gut instincts.  If something sounds like it shouldn’t come in, it probably shouldn’t.  Most of the rules focus on whether a piece of testimony or an exhibit is trustworthy or reliable.  Keeping that in mind, it is helpful to learn the possible grounds for an objection.  
Types of Objections

We do not expect you to know every type of objection for the Spring Qualifying Tournament.  But, there are various types of objections.  This list is not exhaustive.  It merely provides a glimpse at some objections that may come up at trial.  
Objections to the Form of the Question 
Argumentative: (1) counsel’s question is really argument to the jury in guise of a question, such as when counsel summarizes facts, states a conclusion, or demands that the witness agree with a conclusion, or (2) counsel excessively quibbles with the witness.  

Asked and Answered: when counsel repeats a question already asked, either to emphasize evidence through repetition or to try to get a different answer than the one already given.  Greater leeway is given on cross examination, however.  

Calls for Hearsay: the answer to the question would elicit hearsay, and no hearsay exception has been shown.

Compound: more than one question is contained in the question by opposing counsel.  

Exceeds the Scope: the question is unrelated to the preceding examination by opposing counsel, typically raised when a question on re-direct has nothing to do with the preceding cross examination.  

Goes to the Ultimate Issue: the question calls for an opinion on the issue before the trier of fact (i.e. guilt or liability). 

Leading: the form of the question tends to suggest the answer.

Vague: the question is confusing in that it is capable of being understood in more than one sense.

Objections Based on Relevance
Relevance: the response to the question would not tend to make any fact that is of consequence more or less probable. 

Probative Value is Substantially Outweighed by Unfair Prejudice: while relevant, evidence may be excluded if it tends to unduly prejudice the jury.  

Objections to the Response to a Question
Lack of Personal Knowledge/Speculation: the witness guesses about something to which they have no personal knowledge

Hearsay: the answer contained an out of court statement being offered for the truth of the matter asserted, and no exception has been offered (make sure to make a motion to strike the hearsay testimony)
Narrative: the question was so broad that the witness rambles and possibly testifying to irrelevant facts
Non-Responsive: the witness does not answer the question asked and begins to speak about another topic 

Objections to the Type of Question
Best Evidence: if the contents of a document are offered, the original copy of that document must already be offered into evidence
Bolstering: it is improper to bolster the credibility of a witness before his or her credibility is attacked
Cumulative: repeated presentation of the same evidence, through exhibits or by additional witnesses, is unfair and wastes time
Improper Opinion: the question calls for the witness to make an expert opinion for which he or she does not have the proper qualifications 
Lacks of Foundation: no background or foundation has been laid to show that the question is relevant or that the witness has any personal knowledge of the matter
Relevance: the question does not concern a matter that makes any fact at issue more or less likely  
Timing
Objections to the form of the question must be made before an answer is given.  If the question reveals that the answer sought will be inadmissible, an objection must precede the answer.  The grounds of the objection should be succinctly and specifically stated.  If the question does not reveal the potential inadmissibility of the answer, but the answer is inadmissible, a prompt motion to strike should be succinctly and specifically stated. 

If an objection to the content of the answer (i.e. relevancy, hearsay, etc.) as opposed to the form of the question, is sustained, then the interrogator should consider the need for an offer of proof for the record at the first available opportunity.  If an objection to the form of the question is sustained, then the interrogator should rephrase the question to cure the objection.  
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