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LETTER FROM THE EXECUTIVE BOARD

Charles Hamilton Houston, regarded by many as one of the
fathers of the civil rights movement, understood the lawyer’s
role and responsibility as a social engineer advocating for civil
rights through the courts. Heeding Houston’s words, lawyers
today continue to shape our discussion of diversity and the law
in a variety of ways, including challenges to statutory rules such
as those limiting adoption to heterosexual couples, attempts at
perfecting existing rules such as the optimistic Individuals with
Disabilities Education Act, and advancements in immigration
laws such as the U Visa.

The Modern American applauds the efforts of lawyers who
advocate for civil rights today and who continue to honor, in the
words of the 2008 presidential candidate Barack Obama, “the
idea that this nation is more than the sum of its parts — that out of
many, we are truly one.” Our third annual symposium entitled
“Civil Rights Movement 2.0: Reshaping and Rethinking the
Role of the Civil Rights Movement in the 21st Century,” ad-
dresses the need for a conversation among lawyers, and under-
stands that the effective advancement of diversity depends on
the combined work of lawyers in their role as social engineers.

As a reflection of our continued commitment to foster quali-
tative insights and discussions of diversity and the law, in this

issue of The Modern American, you will find an array of articles
ranging from multi-ethnic identity, to health conditions for do-
mestic workers, and diversity in the workplace. In addition, we
are proud to announce that our reader base continues to expand,
and now extends throughout the nation, including distribution to
law practitioners, legal academics, law students, and prospective
law students. Our availability on the Lexis Nexis online data-
base, also contributes to the wide distribution of The Modern
American to individuals in the legal profession and beyond.

In closing, The Modern American would like to thank our
staff members who are graduating in May 2008. We commend
them for their contribution to the prevalent discussion of legal
issues affecting minorities in our country, and their outstanding
dedication to our publication. We encourage them to keep mov-
ing forward in their role as social engineers by facilitating con-
versations about diversity and the law, and by challenging exist-
ing discrimination through education and action.

Sincerely,

The Executive Board
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DYING TO WORK: OSHA’S EXCLUSION OF HEALTH AND
SAFETY STANDARDS FOR DOMESTIC WORKERS

By Chelsy Castro*

magine being required to wash your bare hands in ammonia

every day before starting work. Now imagine your em-

ployer requires you to sleep in an unheated basement or on
a floor where sewage often overflows. Do you deserve better?
Yes. Do you deserve the proper tools and protective gear to work
safely? Yes. Are there federal standards to protect employees
from hazardous work conditions? Yes, but not for all. Not for
Angela Pena. Not for “Maria” from Co-

veyed came from forty-two different countries.® Many of those
surveyed had immigrated because they either could not support
their families, or had no work opportunities in their home coun-
tries.” Others had immigrated to escape war, political unrest or

natural disaster.'
Many domestic workers endure unsafe, and physically and
psychologically unhealthy work conditions—hazardous condi-
tions from which the federal gov-

lombia. Not for “Tania” from the Do-
minican Republic." The Occupational
Safety and Health Act of 1970 (OSHA)
that protects other workers from having
to wash their hands in ammonia does not
protect Angela, Maria, and Tania.” They

There are currently no federally
supported standards and
regulations to protect the health
and safety of domestic workers.

ernment protects non-domestic
workers.'" These conditions include
exposure to toxic chemicals (such
as ammonia, ammonium hydroxide
and bleach) and risk of injury from
heavy lifting, cleaning, or lack of

are also excluded from coverage under
the National Labor Relations Act and the Fair Labor Standards
Act.’ These women, along with countless others, are excluded
because they are domestic workers. There are currently no feder-
ally supported standards and regulations to protect the health and
safety of domestic workers.

Immigrant domestic workers leave their homes to work in
ours. They care for our children, nurse our elderly, clean our
homes and beautify our gardens. Domestic workers contribute to
the economy by “enabling their employers to increase family
income...[and], in turn, spend more on consumer goods.™ They
provide constant care for families in the United States, yet the
United States Government does not provide protection for them.

This article explores the occupational safety and health con-
ditions faced by domestic workers and the protections available
to them. More specifically, this article identifies the reasons why
domestic workers tolerate hazardous working conditions, exam-
ines OSHA'’s exclusion of domestic workers, and looks at case
law considering a domestic worker’s right to protection under
OSHA. In addition, this article explores possible alternatives for
protection available to domestic workers, and examines current
and pending legislation directed at ensuring the rights of domes-
tic workers. Finally, this article is a call to action for securing
the right of domestic workers to “safe and healthful working
conditions.””

HAZzARDOUS WORKING CONDITIONS

Domestic workers are a workforce consisting mostly of im-
migrant women of color.® Angela, Maria, and Tania are just
three of the estimated 31.1 million individuals in the United
States who immigrated in pursuit of better lives for themselves
and their families.” A survey of New York City domestic work-
ers conducted by Domestic Workers United and DataCenter, a
nonprofit research firm, found that the domestic workers sur-
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proper equipment.'> According to
an industry-wide survey performed by Domestic Workers United
and DataCenter, 30% of live-in workers perform heavy lifting or
other strenuous activities; 26% work with toxic supplies; 23%
clean hard-to-reach places; and 10% provide care for children or
elderly people with contagious diseases.”> Another survey, con-
ducted by the San Francisco Department of Health and by Data-
Center, indicated that 63% of domestic workers surveyed, almost
all from Latin America, considered their jobs hazardous.'* The
vast majority said that they did not receive protective gear such
as gloves or facemasks'® and “[did] not receive training in job
safety or workplace injury prevention.”'® Emilia was forced to
scrub the carpet on her knees.'” Angela Pena, whose employer
made her wash her hands in ammonia before starting work every
day, recalled, “It burned my hands. The scent of the ammonia
made me dizzy and I felt really sick the whole time I was work-
ing.”"®

The survey by Domestic Workers United and DataCenter
also revealed that 48% of all live-in domestic workers surveyed
and 33% of all domestic workers surveyed had been abused by
their employers in the past year.'” The abuse includes, but is not
limited to, feelings of discomfort, verbal abuse (including name-
calling and threats), sexual advances, and physical abuse includ-
ing being punched, beaten, raped, or sexually assaulted by their
employers.”” Examples of this abuse include that of Judy, who

48% of all live-in domestic workers
surveyed and 33% of all domestic
workers surveyed had been abused by
their employers in the past year




was injured when her employer locked her in a basement.”'
While Judy was hospitalized, her employer told her, “I should
have left you for dead; no one here knows who you are any-
way.”? In another example, Vivian remembers how her em-
ployer “removed her sandal, and hit [her] and slapped [her] in
the face.””

Live-in workers are more vulnerable to abuse than day do-
mestic workers because living in their employers’ homes iso-
lates them from the social networks that provide the means for
getting help and escaping dangerous employment.** Sharing a

While Judy was hospitalized, her
employer told her, “I should have left
you for dead; no one here knows who

you are anyway.”’

living space often makes every aspect of a live-in worker’s life,
including when and how they eat and sleep, subject to an em-
ployer’s influence. Many are “physically beaten, denied access
to necessary medical care when injured; and forced to sleep in
substandard or hazardous living quarters.” Maria slept in the
basement, “where sewage often overflowed.”” She recalls, “I
had to find cardboard in order to walk around [the sewage] and
get out of the basement to go and perform my daily house-
work.”” Lily explains: “I was never allowed to go out any-
where by myself for fifteen years.” Ruby was forced to work
despite her doctor’s orders to stop working. “The doctor told
them that I had to stop working for four days, but when I went
home, they told me I had to cook, clean the house and take the
children to the park.”* Tania recounts, “they made me sleep in
the basement with no heat in the dead of winter. They denied me
food during the time I was living-in [their home] and also for-
bade me [from bringing] food for myself from outside.”

Psychological abuse also contributes to the hazardous work-
ing conditions. Emilia’s employer forbade her from sitting down
and from talking to people.”® She was verbally abused on a regu-
lar basis.”' Her employer forced her to sleep in a “malodorous
and moldy”** basement. “She made me feel like garbage. 1 felt
dehumanized.”* Tania recalled being yelled at to the point
“where 1 was becoming sick with depression and nervous-
ness....I could only think of hurling myself in front of passing
cars because I was made to feel so bad I wanted to die.”*

TRAPPED

Carolyn H. de Leon, a former domestic worker and a foun-
der of Domestic Workers United, explains that “it’s really hard
to galvanize domestic workers, because [they are]...dispersed in
isolated homes and sometimes working 11, 12 hours a day.””
Their isolated work and position in society leaves them with
little, if any, political access to protest for their own safety and
health protections.

Many domestic workers endure hazardous working condi-
tions because they do not have the financial resources to leave

their jobs, and often work for the same employer for a large part
of their lives.”® Requesting simple things such as gloves and
facemasks or a safer method of cleaning could mean being fired
or worse, beaten. For many, survival means, “We have to stay
quiet.”®” They fear losing their only means of providing for their
families. Moreover, both the solitary nature of their work and
language barriers often prevent domestic workers from develop-
ing social connections through which to seek help, making them
more vulnerable to exploitation and abuse.*® Lily explains:
“When you are living and working in peoples homes, it’s hard
because you have to do everything....And it’s just you
alone....If I went out and met someone she [the employer]
would not let me tell my name....I didn’t have any friends....I
didn’t know where anything was, how to get around. I was al-
ways in the house.”™

OCCUPATIONAL SAFETY AND HEALTH ACT

Congress passed OSHA in 1970 “to assure so far as possible
every working man and woman in the Nation safe and healthful
working conditions and to preserve our human resources.”*’
Section 5(a) requires an employer to: (1) “furnish each of his
employees employment and a place of employment which are
free from recognized hazards that are causing or are likely to
cause death or serious physical harm;” and (2) “comply with
occupational safety and health standards promulgated under [the
Act].”*! The rights to safety and health standards enjoyed by
most American workers today contrast greatly with the condi-
tions faced by the American worker not long ago. Charles Dick-
ens’ tales of the miserable working conditions of the English
working class were also representative of those in the United
States, as evidenced by disasters such as the Triangle Shirtwaist
Factory Fire of 1911.* Such disasters led to laws regulating
worksite safety long before the passage of OSHA.

The enactment of OSHA was only one step in the already
more than a century-old struggle for worker protections in the
United States. Federal and state governments began to take a
regulatory interest in workplace safety in the mid-1800s.* Mas-
sachusetts was a pioneer when it passed the nation’s first child
labor law in 1836.* In 1840, the federal government took a role

Moreover, both the solitary nature of
their work and language barriers often
prevent domestic workers from devel-

oping social connections through
which to seek help, making them more
vulnerable to exploitation and abuse.

in worker safety and health regulation by restricting the hours
worked by naval shipyard workers to a maximum of ten per
day.* However, it was not until 1912 that the federal govern-
ment passed the Esch Act, a groundbreaking piece of American
health legislation that imposed a prohibitive tax on the domestic
sale of white phosphorous matches in order to prevent a painful
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necrosis of the jaw often contracted by workers in match facto-
ries.*

In 1936, Congress passed a predecessor to OSHA, the
Walsh-Healy Public Contracts Act.*” The Walsh-Healy Act
prohibited any government contracts under which working con-
ditions were “unsanitary, or hazardous or dangerous to the
health and safety” of employees.”® This was the federal govern-
ment’s first significant step towards a widely applied policy
concerning worker safety. Congress continued to build upon
the foundation established by the Walsh-Healy Act as the goals
of the federal government evolved over time. Although federal
law adapted to the demands of both the labor unions and the
business sector, it still lacked a comprehensive federal health
and safety law in the late 1960s.*’ OSHA filled this void in
1970.

OSHA not only created safety and health standards, but
also established a system by which to enforce them.”® It created
the Occupational Safety and Health Administration of the
United States Department of Labor to

ployed in a business of his employer which affects com-
merce.”®' Domestic workers are not included under OSHA’s
definition of employee because they are employed to work for a
private home, not a profit-generating business. As a result, do-
mestic workers are denied OSHA’s health and safety standards,
as well as access to the judicial and penal system established to
enforce them.

CASE LAW

Cases brought by domestic workers against their employers
for what would be OSHA violations for covered workers, are
uncommon and seemingly fruitless. Courts nationwide have
upheld the exclusion of domestic workers from the protection of
OSHA and similar protections offered by individual states by
applying the definitions of “employee” and “place of employ-
ment” in favor of employers.

In Rosas v. Dishong, Rosas, the Dishong family’s land-
scape maintenance provider of ten years, injured his back when
he fell to the ground while attempting to cut a branch at their

articulate and implement workplace
health and safety standards.’’ Section
5(a)(2) of OSHA requires employers
to comply with standards issued by
the Secretary of Labor.”> These stan-
dards are based on research by the
National Institute for Occupational
Safety and Health.”> OSHA also cre-
ated a system to police employers

OSHA denies domestic workers like
Angela such protection because
domestic workers are not
considered under the law to be
“employed in a business of [their]
employer which affects commerce.”

request.”> Among other claims,
Rosas argued that the Dishongs did
not comply with State of California
Occupational Safety and Health
Act statute and that this noncom-
pliance contributed to his inju-
ries.” Although, the court con-
cluded that Rosas was the Dis-
hongs’ employee, it refused Rosas

and to ensure compliance with OSHA standards.>* In addition, it
established a judicial and penal system to manage conflicts over
the maintenance of such standards.”® Violations of OSHA are
adjudicated by the Occupational Safety and Health Review
Commission, and Federal Circuit Courts of Appeal review the
Commission’s decisions.”

THE DomESsTIC WORKER UNDER OSHA

OSHA'’s employment standards and enforcement system
protect non-domestic workers from the risks of exploitation and
abuse faced by domestic workers.”” If Angela Pena were pro-
tected by OSHA, Federal Regulation 1910.132(a) would require
her employer to provide and require her to use protective equip-
ment “wherever it is necessary by reason of...chemical haz-
ards...encountered in a manner capable of causing injury or
impairment in the function of any part of the body through ab-
sorption, inhalation or physical contact.”® Angela would not
have had to burn her skin and feel dizzy and sick from washing
her hands in ammonia.”® Instead of offering domestic workers
equal protection against such abuse, OSHA denies domestic
workers like Angela such protection because domestic workers
are not considered under the law to be “employed in a business
of [their] employer which affects commerce.”*

While OSHA was monumental legislation, it simply does
not go far enough. Section 3 of OSHA defines an employee
covered by the Act as “an employee of an employer who is em-
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relief because both California’s and
the federal government’s Occupational Safety and Health Act
excluded domestic workers.* The court pointed to a California
statute that defines a “‘place of employment’ to exclude any
place where persons are employed in household domestic ser-
vices,” and to the Federal OSHA legislation which defines an
employer as “a person engaged in business affecting commerce
who has employees.”® The court reasoned that both pieces of
legislation intended to exclude domestic service work because
“it is unlikely [that the] average homeowner [would] expect...
OSHA requirements to apply when they hire someone to trim a
tree for their personal benefit and not for a commercial pur-
pose,” and that “homeowners are ill-equipped to understand or
comply with the specialized requirements of OSHA "

In a similar case, Fernandez v. Lawson, the Supreme Court
of California overturned the California Court of Appeal’s deci-
sion to apply the California Occupational Safety and Health Act
to a homeowner who hired Fernandez to trim a tree without
complying with the applicable California Occupational Safety
and Heath Act standards.® Fernandez suffered a serious injury
when he fell from a tree that he was trimming for Lawson, the
homeowner.”® The Court of Appeals applied the California
Occupational Safety and Health Act because it did not consider
tree trimming to be a “household domestic service.” The Court
reasoned that tree trimming required a “degree of skill and ex-
pertise” which the average homeowner did not possess.”” How-



ever, the California Supreme Court disagreed and found that the
Court of Appeal’s test to determine whether or not a task was a
“household domestic service” was too confusing.”

Instead, the Supreme Court focused on the broad definition
of a “household domestic service” and how it relates to a com-
mercial or business activity. It found that the California Occu-
pational Safety and Health Act “household domestic service”
exclusion applied to tasks “in and outside a private residence”
and to any duties performed “personal to the homeowner.””
Thus, Lawson was not liable under the California Occupational

Case law demonstrates the courts’ con-
cern that it is inconvenient and impracti-
cal to protect the safety and health of do-
mestic workers in the same way that the
federal government protects the safety

and health of other workers.

Safety and Health Act because he hired Fernandez to perform a
service related to his private residence, a place not related to
commercial or business activities. The Supreme Court cited the
public policy and practicality concerns of Rosas and added its
concern that if OSHA applied to homeowners, then homeowners
could also be liable for “COBRA health coverage benefits, sex-
ual harassment claims, collective bargaining agreement enforce-
ment” and other obligations that “they would be ill-equipped to
comply with.””

The judiciary’s concern for practicality is also observed in
Stenvick v. Constant, where the Court of Appeals of Minnesota
similarly concluded that a homeowner was not an employer li-
able under the Minnesota Occupational Safety and Health Act
for a scaffolder’s death because the Minnesota legislature did
not intend homeowners to be considered employers under the
Minnesota Occupational Safety and Health Act.”” The Court
expressed concern that to do so would hinder homeowners’ will-
ingness to hire other workers.”

The case law demonstrates the courts’ concern that it is in-
convenient and impractical to protect the safety and health of
domestic workers in the same way that the federal government
protects the safety and health of other workers. The legal system
denies domestic workers protections guaranteed to what it con-
siders “employees.” In effect, the courts treat domestic workers
as independent contractors, although, in reality, most are not.

DOMESTIC WORKERS LACK THE PROTECTIONS OF
BOTH EMPLOYEES AND INDEPENDENT CONTRACTORS

Domestic workers are denied the status and protections of
employees under OSHA, but also lack the protections enjoyed
by independent contractors. Independent contractors are also
excluded from OSHA protections, ” however, independent con-
tractors, have control over how tasks are performed and what
tools are used and as such, have the power to control their own
safety in a work environment. Domestic workers are unique

because while the courts treat them like independent contractors
for purposes of health and safety standards, domestic workers do
not have the control implied by the relationship between inde-
pendent contractors and employers.

While there is no uniform test to determine whether or not
someone is an independent contractor, the Internal Revenue Ser-
vice’s “twenty (20) factor test” is often referenced and three
general tests are applied: the “right to control” test, the organiza-
tion test and the “economic realities test.”’® These three tests are
used in both state and federal courts, but the “right to control”
test is the most often applied to domestic workers.”’

The “right to control test,” defines an independent contrac-
tor “as one who carries on an independent business and con-
tracts to do a piece of work according to his own methods, sub-
ject only to the employer’s control as to results.””® Courts, re-
gardless of jurisdiction, have repeatedly defined an independent
contractor as one who has the right to determine the details and
methods by which to accomplish the desired result.”” Thus, a
domestic worker who does not control the means and methods
by which he or she cleans the house, cooks, trims a tree, or cares
for children or the elderly does not fit the courts’ definition of an
independent contractor.

The testimonials of domestic workers demonstrate that they
often do not have control over how a home is cleaned, how a
child is cared for, or what tools are to be used to do so. The
homeowner often dictates exactly how the domestic worker is to
perform her or his assigned tasks. Such working conditions deny
domestic workers control over their own safety. Angela Pena
did not want to wash her hands in ammonia in preparation for
her tasks, but her employer required it. If Angela was protected
by OSHA, her employer would be prohibited from requiring her
to so injure herself. If she were treated as an independent con-
tractor, she would not be subject to her employer’s hazardous
requirement. Because she is neither protected nor has the free-
doms of an independent contractor, Angela either has to wash
her hands in ammonia, or lose her job. As domestic workers,
Angela, Maria, and Tania are all in limbo. They, like countless
other domestic workers, are denied the protections of both em-
ployees and independent contractors and, defenseless, work un-
der dangerous conditions.

DoMESTIC WORKER COOPERATIVES: AN ALTERNATIVE
SOURCE OF PROTECTION

In response to the independent contractor-employer prob-
lem some domestic workers have come up with creative solu-
tions. These innovative few have established domestic worker
cooperatives. A domestic worker cooperative is a business run
and owned by the individuals who provide the domestic ser-
vices. The cooperative as a business entity enters into contracts
with clients in the market for domestic services. The coopera-
tive then assigns its own employees to fulfill the contracts.
Thus, each domestic worker is an employee of the cooperative,
not of the homeowner client.

As “a business affecting commerce who has employees,” a
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domestic worker cooperative is subject to OSHA,* and is
charged with ensuring the domestic workers’ safety.®' La Mesa
Cooperative in New Mexico is an example of a successful do-
mestic worker cooperative. Formed and run by domestic work-
ers, it provides both full and part-time work and charges custom-
ers $12.50 per hour to clean homes, offices, and yards.** Coop-
eratives like La Mesa follow a for-profit business model, but
others have incorporated as non-profit tax-exempt organizations
under the Internal Revenue Code section 501(c)(3), making
them eligible to receive grants for training.*> By contracting
directly with the homeowners, La Mesa Cooperative and others
like it provide protection for domestic workers by taking respon-
sibility for working conditions.

If Angela Pena was a member of a domestic worker coop-
erative, she would not be permitted to wash her bare hands in
ammonia prior to starting work everyday because Federal Regu-
lation 1910.132(a) would compel her employer, the cooperative,
to provide and require her to use protective equipment
“wherever it is necessary by reason of... chemical hazards...
encountered in a manner capable of causing injury or impair-
ment in the function of any part of the body through absorption,
inhalation or physical contact.”® These domestic worker coop-
eratives serve as buffers, providing safety and health precautions
otherwise denied to domestic workers.

Unfortunately, most domestic workers do not belong to
cooperatives. They instead work invisibly in limbo, out of reach
of the protections typical of employees and of independent con-
tractors. They, like Angela, Maria, Tania, Judy, Emilia, and
Lily, are too often under-paid, over-worked, and abused.

A CALL FOR CHANGE

As the case law demonstrates, protection of domestic work-
ers under OSHA may be too impractical to make a reality. Ap-
plying OSHA to employment in a private home creates unique
challenges and conflicts. For example, OSHA grants the Secre-
tary of Labor permission to “enter without delay and at reason-
able times any factory, plant, establishment, construction site or
other area workplace, or environment where work is performed
by an employee of an employer.”® If applied to the employ-
ment of a domestic worker, such a regulation would threaten the
right to privacy expected in a private home. However, it is not
necessary for domestic workers to be excluded entirely from the
type of protection guaranteed to employees under OSHA just
because it would be difficult to apply. Domestic workers are no
less deserving of safe and healthy work environments than non-
domestic workers.

The federal government expressed its “purpose and policy”
to “assure so far as possible every working man and woman in
the Nation safe and healthful working conditions and to preserve
»8 If the federal government will not
offer domestic workers protection under OSHA, then it should
at least establish comparable mechanisms to fulfill its “purpose
and policy to provide for the general welfare... of every work-
ing man and woman.”® Protections guaranteed by OSHA can

our human resources.
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By contracting directly with the
homeowners, La Mesa Cooperative and
others like it provide protection for
domestic workers by taking responsibility
for working conditions.

be adapted to fit the special conditions faced by domestic work-
ers. For example, regulations could require an employer of a
domestic worker to provide documentation to the state or federal
government demonstrating proof of purchase of protective gear
as well as an agreement to its use by the domestic worker.
Regulations could also require employers to provide their do-
mestic workers information on their rights to a safe and healthy
work environment; information on the health and safety stan-
dards required for the relevant tasks; and information on the
proper use of equipment and products to be used in domestic
work. Additionally, the Occupational Safety and Health Admini-
stration could provide information, education, and training to
domestic workers and their employers, as it plans to do for adult
and teenage immigrant workers in fields, such as health care,
manufacturing, and hospitality.*®

OSHA permits any state to “assume the responsibility for
development and enforcement... of occupational health and
safety issue[s] with respect to which a Federal Standard has
been promulgated.”® Thus, if a state wishes, it may establish its
own Occupational Safety and Health Act and take responsibility
for its own enforcement. The Occupational Safety and Health
Administration must approve of the state plans and is responsi-
ble for monitoring them. State occupational safety and health
standards must be at least as effective as the comparable federal
standards.”” While many states adopt standards identical to the
federal ones, they are permitted to promulgate standards cover-
ing hazards not addressed by federal standards.”’ Twenty-six
states and jurisdictions have enacted their own plans.”> How-
ever, only seven differ in any way from the federal OSHA stan-
dards” and none of them recognize domestic workers as benefi-
ciaries of the rights they guarantee.”® Domestic workers are
excluded in many different ways - “business or commerce” re-
strictions, “private residence” restrictions, and the “domestic
services” exclusions are a few.”

In the absence of federal legislation some local govern-
ments have taken other steps to offer domestic workers some
protection. In 2003, Domestic Workers United, an organization
of Caribbean, Latina, and African nannies, housekeepers, and
elderly caregivers in New York City, succeeded in getting a law
passed requiring “domestic worker placement agencies to pro-
vide employers with a ‘code of conduct’ explaining labor
laws.””® Additionally, the law requires such agencies to outline
job responsibilities, social security requirements, and wages
before worker placement.”” Agencies in violation of the law face
fines up to $1,000.” Without the law, “agencies work in the
employers’ favor...They ask [domestic workers]...to do things
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[they]... don’t want to. [Domestic workers]...have to accept
any conditions...or not get anything.”” Critics of the legislation
point out that only a small portion of domestic workers are
placed by agencies, leaving the remainder of the domestic
worker population to face the status quo.'” However, the law is
a step in the right direction; it protects domestic workers who
are employed through agencies and may

but still fail to address the safety and health concerns covered by
OSHA. Though the issues of wages and hours worked are im-
portant issues faced by the domestic worker population, the leg-
islation in New York and Maryland does not protect Angela
Pena from having to wash her bare hands in ammonia everyday
before work; it does not protect Emilia from having to scrub the

carpet on her knees; and it does not

encourage others to seek improvements
in their own work conditions.

In 2007, New York city revisited
the plight of the domestic worker by
amending its labor law to establish a
Domestic Workers’ Bill of Rights. The
Domestic Workers’ Bill of Rights guar-

Domestic workers do not have
to be the invisible workforce.
They care for the American
home. It is time for America to
care for them.

prevent Maria, Judy and Tania’s em-
ployers from requiring them to sleep in
moldy, heatless, sewage-infested base-
ments.

Domestic workers in the United States
are hard-working members of our soci-
ety. If the Government will not protect

antees domestic workers the right to paid
holidays, vacation, and sick days.'”" A similar bill of rights has
recently gained media attention in Montgomery County, Mary-
land. The Montgomery County bill of rights proposed the estab-
lishment of a living wage of $10.50 per hour and mandated paid
holidays, vacation, and sick leave, as well as family and medical
leave.'” It also forbade discrimination and retaliation against
workers and granted domestic workers the right to complain for
the violation of such rights to the Montgomery County Commis-
sion on Human Rights.103 However, Montgomery County coun-
cil-members are unsure whether a local government, such as
Montgomery County, has the jurisdiction to enact such labor
laws.'"”  The Maryland legislature has yet to adopt the
“Domestic Worker Bill of Rights.”

These legislative initiatives are a step in the right direction,

the health and safety of domestic work-
ers like Angela, Maria and Tania at work with OSHA, then an-
other mechanism is required. The goal should be to not only to
address the current health and safety problems that domestic
workers face in the workplace, but also to establish the proper
mechanisms to prevent such problems from reoccurring.

The government must pass laws protecting the health and
safety of domestic workers. The laws should offer protections
similar to those enjoyed by non-domestic workers under OSHA.
The laws must be enforced and both domestic workers and their
employers must be educated about the rights and consequences
created by these laws. Laws like those passed in New York city
are only the beginning. Domestic workers do not have to be the
invisible workforce. They care for the American home. It is time
for America to care for them.
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WHAT’S GOOoD FOR THE GOOSE SHOULD BE GOOD FOR THE
GANDER: THE IMPLEMENTATION OF FUNDAMENTAL RIGHTS IN
THE WAKE OF LOFTON
By Michael Zerolnick™*

n 1977, Florida became the first state to statutorily prohibit
adoption by any “homosexual” person.' This statute auto-
matically precludes gay and lesbian individuals from adopt-
ing based solely on their sexual preference.” In 1999, a regis-
tered pediatric nurse, Steven Lofton and his cohabitating partner,
Roger Croteau, challenged this same-sex couple adoption provi-
sion.” Five years later, the Eleventh Circuit examined Florida’s
law to determine whether it would withstand the constitutional
challenges brought by the appellants in Loffon.” After a lengthy
legal battle, Lofton and the other appellants’ were unable to
overturn the statute, and the court ultimately determined that
Florida’s ban on adoption by the gay and lesbian community was
constitutional.®
This article provides a background of Loffon, including each
party’s legal argument. It also provides insight into the current
status of same-sex couple adoption and foster parenting in the
United States. This article analyzes the court’s decision in
Lofton, explains the legal difference between adoption and fos-
tering, and details how each should be treated.” It presents a new
analysis under the Fourteenth Amendment, and argues that there
exists a fundamental right to adopt. This article also explains
why strict scrutiny should be applied to the newly identified fun-
damental right to adopt. Finally, this article discusses the flawed
reasoning of the court’s decision against same-sex couple adop-
tion, and summarizes the importance of a new analysis in light of
our societal evolution.

BACKGROUND

BACKGROUND OF LOFTON

Steven Lofton and Roger Croteau raised three foster chil-
dren who were HIV positive from birth.® Despite giving
“exemplary”™ care to these foster children and receiving the
“Outstanding Foster Parenting”'’ award, Lofton’s adoption ap-
plication was rejected in accordance with Florida’s statutory
scheme. Lofton then filed suit challenging the constitutionality
of the statute."

The appellants relied on three main arguments in asserting
that Florida’s statute was unconstitutional. First, the appellants
claimed that the statute was a violation of their “rights to familial
privacy, intimate association, and family integrity under the Due
Process Clause of the Fourteenth Amendment.”'* Further, they
claimed that the Supreme Court’s decision in Lawrence v. Tex-
as” “recognized a fundamental right to private sexual intimacy
and that the Florida statute, by disallowing adoption by individu-
als who engage in homosexual activity, impermissibly burdens
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the exercise of this right.”'* Finally, the appellants asserted that
Florida’s statute violates the Fourteenth Amendment’s Equal
Protection Clause by prohibiting only gay and lesbian individu-
als from adopting children."

The Eleventh Circuit found the appellants’ due process argu-
ment without merit,'® and held that the appellants’ right-to-
family-integrity argument failed to state a claim.'” The court
explained that fostering and adoption are statutorily created
privileges,'® and therefore the Department of Children and Fam-
ily Services may remove a child from a household whenever it
believes it is in the child’s best interest.'’ Finally, the Eleventh
Circuit held that Lawrence did not create a fundamental right to
private sexual intimacy so it did not apply to the case at hand.*

The court also invalidated the appellants’ equal protection
challenge?' by reiterating the Supreme Court’s holding in Romer
v. Evans™ stating, “[u]nless the challenged classification burdens
a fundamental right or targets only a suspect class, the Equal
Protection Clause requires only that the classification be ration-
ally related to a legitimate state interest.”> The court in Lofton
held both that Florida’s statute did not burden any fundamental
right, and that lesbian and gay individuals were not considered a
suspect class.** Thus, when viewed under the appropriate stan-
dard of rational basis review, Florida’s statute was deemed to be
rationally related to Florida’s permissible government interest in
“encouraging a stable and nurturing environment for the educa-
tion and socialization of its adopted children.”*

FOSTERING AND ADOPTING IN THE UNITED STATES

While the outcome of Loffon is troubling, the predicament
that the gay and lesbian population continues facing across the
country is not as bleak as many of Loffon’s critics attempt to
portray. Currently, every state in the country allows gay and
lesbian individuals to foster children.”® Recent court decisions
have found regulations and statutes that prohibit fostering by gay
and lesbian individuals unconstitutional, indicating that courts
are increasingly supporting the right of gay and lesbian individu-
als to foster children.?’ In June 2006, the Supreme Court of Ar-
kansas upheld a challenge to a state regulation that prevented gay
and lesbian individuals from becoming foster parents.”® Simi-

the predicament that the gay and lesbian

population continues facing across the
country is not as bleak as many of
Lofton's critics attempt to portray.

Te MoDERN AMERICAN



larly, a Missouri Circuit Court judge recently “overturned a Mis-
souri Department of Social Services decision denying a
woman’s application to become a foster parent because she is a
lesbian.”*

Other states have demonstrated that, unlike the decision in
Lofton, gay and lesbian individuals should be legally allowed to
adopt. Aside from Florida, Utah,” and Mississippi,’' no other
state,”” including the District of Columbia, has any specific pro-
vision precluding the gay and lesbian community from adopt-
ing.® California and Vermont have gone as far as to specifi-
cally provide statutory protection to gay and lesbian individuals
seeking to adopt.™® Tennessee gives foster parents preference to
adopt their foster children, regardless of their sexual orienta-
tion.¥ States such as California, Vermont, and Tennessee dem-
onstrate that Lofton represents the exception rather than the
norm.”® Recent court decisions, like the Virginia case of Roe v.
Roe, seem to be moving away from restricting gay and lesbian
individuals® right to adopt.’” Recent cases in Indiana, Massa-
chusetts, New York, and Vermont provide examples of other
courts’ progressive views of gay and lesbian adoption.*®

Perhaps most encouraging, Florida’s views on gay and les-
bian adoption appear to be changing. In 2002, eight former sup-
porters of the anti-homosexual adoption law signed a proclama-
tion stating, “in 1977, we were among the state legislators who
helped pass Florida’s law prohibiting gay people from adopting
children. We now realize that we were wrong. This discrimina-
tory law prevents children from being adopted into loving, sup-
portive homes—and we hope it will be overturned.”” More
recently, both Florida’s House and Senate have proposed legisla-
tion that would eliminate the outright ban on homosexual adop-
tion, and replace it with a clear and convincing standard of re-
view, which gay and lesbian individuals would have to meet in
order to adopt.*’

ANALYSIS

Lofton serves as a paradigm for the challenges of gay and
lesbian adoption, and demonstrates the importance and necessity
of prompt anti-discriminatory advancements in constitutional
interpretation. “While this country has realized increased accep-
tance of homosexual adoption, morality concerns based on reli-
gious condemnation of homosexuality and the belief that a child
is best raised in a traditional household, consisting of one mother
and one father who are married, has set the backdrop for with-
holding gay adoption rights.”*' Currently, only two states have
anti-discrimination statutes in place,*” leaving forty-five® states’
laws susceptible to discriminatory measures. For example,
while Florida’s legislation to lift the homosexual adoption ban
seems encouraging, it instead continues to impose a tremendous
burden on gay and lesbian individuals wishing to adopt.**

ANALYSIS OF LOFTON

The Florida Circuit Court in Loffon overshadowed the exist-
ing implied fundamental right to adopt by using the appellants’
inadequate arguments against them and by creatively utilizing
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semantics to formulate the court’s decision.” The appellants
made compelling constitutional arguments,*® yet they conceded
the argument that ultimately could have achieved their goals.*’
By agreeing that there is no fundamental right to adopt or to be
adopted,™ and that adoption is simply a state-created privilege,
the parties in Lofton™ conceded that “adoption is not a right, it is
a statutory privilege.””’

In arriving at its decision, the court relied heavily on the
Supreme Court decision in Smith v. Org. of Foster Families for
Equal. & Reform.”" Smith explored the right to familial privacy
as it related to foster parents and foster children.’”” The Florida
Circuit Court relied heavily on the Supreme Court’s comments
in Smith that distinguished the foster family from the natural
family.>® In its application of this precedent however, the Lofton
court went beyond the Supreme Court’s comments. Following
Smith, the Lofton court determined that because adoption is a
creation of the state, no such fundamental right exists.>* This
erroneous conclusion highlights the crucial difference between
adoption and foster care.

Foster care is “a [temporary] child welfare service which
provides substitute family care...when adoption is neither desir-
able nor possible.””” It is true that “whatever emotional ties may
develop between foster parent and foster child have their origins
in an arrangement in which the State has been a partner from the
outset.”® Fostering is substantially akin to a contractual ar-
rangement.”’  Similar to any ongoing performance contract,
Florida may rescind the relationship at any time.”® Additionally,
fostering, by its very design under Florida law, is intended to be
a means to an end while the state searches for a permanent adop-
tive home for the child.”

Adoption on the other hand, is not a contract.”’ Instead,
adoption is the end that fostering seeks to achieve; it is the legal
equivalent of biological parenthood.®’ As the Circuit Court
stated in Lofton, potential adoptive parents are asking the state to
confer official recognition on a relationship where no natural
filial bond exists.”> This recognition creates the highest level of
constitutional insulation from subsequent state interference.®
“In many cases, they also are asking the state to entrust into their
permanent care a child for whom the state is currently serving as
in loco parentis.”®*

adoption is the end that fostering
seeks to achieve;, it is the legal
equivalent of biological parenthood

Prospective adoptive parents seek creation of this filial bond
from the state.” The Supreme Court has noted that liberty inter-
ests may result from positive law sources.”® In adoption cases,
while the state may continue to serve as in loco parentis, it in-
stead chooses to place the child for adoption.”” As a result, the
Fourteenth Amendment is implicated and must ensure that “the
state-created right is not arbitrarily abrogated.”®®

11



FUNDAMENTAL RIGHT TO ADOPT

One way to establish the right of gay and lesbian individuals
to adopt is for the court to identify a fundamental right being
impinged upon.”” The Equal Protection Clause of the Fourteenth
Amendment states that no state shall “deny to any person...the
equal protection of the laws.””® The appellants in Lofton argued
that the Equal Protection Clause required that gay and lesbian
individuals be considered a suspect class, thus garnering strict
scrutiny and not merely rational basis review.”' Their primary
basis for this argument was the Supreme Court’s decision in
Romer v. Evans,” which invalidated a Colorado amendment as
discriminating against the gay and lesbian population.”

The appellants in Lofton also unsuccessfully asserted that
their Due Process rights had been violated.” The Due Process
Clause of the Fourteenth Amendment asserts that no State shall
“deprive any person of life, liberty, or property, without due
process of law.””> This clause guarantees the right to pursue life
with limited governmental intrusion, specifically with respect to

The fundamental right to adopt
violated in Lofton stems from a
Due Process right

fundamental rights.”® The appellants argued that Lawrence’’
established fundamental rights to both family integrity and pri-
vate sexual intimacy.”®

By finding that gay and lesbian individuals did not consti-
tute a suspect class, the Eleventh Circuit Court dismissed appel-
lants’ Equal Protection challenge.” The court also struck down
appellants’ Due Process argument,* and focused instead on “the
fact that the Lawrence Court never applied strict scrutiny, the
proper standard when fundamental rights are implicated, but
instead invalidated the Texas statute on rational-basis
grounds....”®" In expressing its reluctance to create a new fun-
damental right, the Eleventh Circuit noted the Supreme Court’s
statement in Washington v. Glucksberg™ that the ““utmost care
[must be exercised] whenever [it is] asked to break new ground’
in the field of fundamental rights.”™

While adequate care must be given in cases where new fun-
damental rights will be granted, such caution is unnecessary in
applying fundamental rights that are already in existence.** Not
all fundamental rights are expressly listed in the Constitution.
Implicit fundamental rights include protections of “personal
decisions relating to marriage, procreation, contraception, family
relationships, child rearing, and education.”® The fundamental
right to adopt violated in Lofion stems from a Due Process right
created through the Equal Protection Clause.*® Although the
appellants in Loffon could have prevailed on either their Due
Process claim or their Equal Protection claim, they arguably
would have prevailed had they combined the two.*’

The Supreme Court specifically noted in Washington v.
Glucksberg, “in a long line of cases, [it has been] held that, in
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addition to the specific freedoms protected by the Bill of Rights,
the ‘liberty’ specially protected by the Due Process Clause in-
cludes the [right] to have children.”® The existence of a funda-
mental right to have children however, cannot independently
remedy the issue at hand. Because the Loffon court refused to
recognize gay and lesbian individuals as a suspect class, apply-
ing this fundamental right is inadequate.** Thus, appellants
would have to argue for the Court to define a new suspect class,
namely men, in the context of the fundamental right to adopt.

Men should not universally be considered a suspect class.
The suspect class should be applied to men in the specific con-
text of adoption (or, the right to have children). In this context,
men have an immutable characteristic that only carefully crafted
jurisprudence can address in an equitable manner. The Equal
Protection Clause purports to provide the benefits of the laws
and rights equally and keep “governmental decisionmakers from
treating differently persons who are in all relevant respects
alike.”” Speaking for the Court in Romer v. Evans,”' Justice
Kennedy clearly indicated that it is constitutionally impermissi-
ble to identify persons by a single trait and then deny them pro-
tection of the laws.”> Loffon typified exactly what Romer
scorned. Lofton prevented men, albeit gay men, from realizing
their fundamental right to have children.”> Whether homosexu-
ality should be considered a suspect class is irrelevant under this
framework.

In modern times, with the advent of sperm banks, a woman
can have a child independent of a man.”* With the aid of a will-
ing and able surrogate mother, an individual man or woman may
have children.”” Both conception and surrogacy require a
woman to be actively involved in the process’ yet only adoption
provides a man the ability to parent a child without the involve-
ment of a woman.”’

Precedent supporting a man’s right to adopt under the Four-
teenth Amendment’s Equal Protection Clause exists.”® The Su-
preme Court has stated on multiple occasions, “it is the right of
the individual, married or single, to be free from unwarranted
governmental intrusion into matters so fundamentally affecting a

“...it is constitutionally impermissible
to identify persons by a single trait and
then deny them protection of the laws.”

person as the decision whether to bear or beget a child.””
Analysis of the Supreme Court’s comments indicates that men
deserve the right to have children as well. Most importantly, the
Supreme Court indicated that this right belongs to an individ-
ual."™ Further, the Court noted that this right entailed an indi-
vidual’s decision to “bear or beget” a child.'”" The Court, recog-
nizing that the right was due to all persons, used language that
was applicable to women, “to bear,” and to men, “to beget,”
rather than language applicable only to women, such as “to con-
ceive.”'” Since men cannot conceive, adoption becomes the
most viable alternative, and therefore analysis should extend to
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adoption. Thus, according to the Equal Protection Clause, men
may not be denied a fundamental right simply because they can-
not conceive.

STANDARD OF REVIEW

Because the law restricting adoption to a certain class of
people has now been shown to burden a fundamental right, ra-
tional basis review is no longer the appropriate standard.'” In-
stead, the appropriate standard is strict scrutiny, whereby any
infringement that might arise must be narrowly tailored to serve
a compelling government interest.'™

COMPELLING STATE INTERESTS

1. MORALITY

As Florida did in Lofion, a state may assert that its legisla-
tion precluding gay and lesbian adoption is supported by moral-
ity interests.'” Florida claimed that its moral disapproval of
homosexuality was consistent with its right to legislate social
morality.'” However, the District Court invalidated this pur-
pose as insufficient.'” While states may legislate in order to
achieve ends that they believe to be morally good,'” they may
not “be the decisive factor in holding up a statute.”'®

In Lofton, prejudicial views of homosexuality as immoral

prevented the appellants from adopting.''® The Supreme Court
has held that legislative decisions predicated upon prejudicial
views may not be sustained."' For example, the Court in Pal-
more v. Sidoti'"? astutely remarked:
The Constitution cannot control such prejudices but
neither can it tolerate them. Private biases may be
outside the reach of the law, but the law cannot,
directly or indirectly, give them effect. Public offi-
cials sworn to uphold the Constitution may not
avoid a constitutional duty by bowing to the hypo-
thetical effects of private...prejudice that they as-
sume to be both widely and deeply held.'"

The Court in Palmore also noted the potential negative
impact of biases on children.'" Although the decisions in
Lofton and Palmore turned on different facts, the two cases can
be reconciled. While Palmore dealt with a child whose parent
married someone of another race,'” it is analogous to a circum-
stance where a child would live with a parent of a specific sex-
ual preference. The Palmore Court recognized that a child liv-
ing with a “different” parent would encounter difficulties and
pressures deriving from social biases.''® It follows that similar
social biases would exist for a child living in a gay or lesbian
household. Regardless, the Court ruled that such prejudices
could not justify the classification.'"’

Florida’s Department of Children and Family Services uses
certain requirements and considerations to evaluate the parent
hoping to adopt prior to finalizing an adoption.'"® One such
mandate, which is impermissible under this new fundamental
right analysis, requires prospective adoptive parents to sign an
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affidavit of good moral character.'” Michigan statutes, which
identify the state’s “best interests” considerations, similarly re-
quire prospective adoptive parents to be morally fit."* When
used to inflict prejudice toward the gay and lesbian community,
such a requirement is unconstitutional under this new fundamen-
tal right analysis.'”'

Whether morality standards are accepted or condemned by
the court, moral biases are implicit in restrictions and bans on
gay and lesbian adoption. Although Lawrence does not apply

moral biases are implicit in restrictions
and bans on gay and lesbian adoption

specifically to gay and lesbian adoption,'** the opinion stated
that the obligation of the United States Supreme Court “is to
define the liberty of all, not to mandate its own moral code.”'*
Accordingly, it is the obligation of all other courts to heed the
Supreme Court’s message and not hinder gay and lesbian adop-
tion on moral grounds.

2. BEST INTERESTS OF THE CHILD

Independent of a fundamental right, another way to estab-
lish gay and lesbian parentage is from the standpoint of prospec-
tive adoptees. Courts must support litigants’ assertions that it is
in the best interests of children to allow gay and lesbian indi-
viduals to adopt.'**

Florida’s interest in providing adoption as evidenced in
Lofton, is to “create adoptive homes that resemble the nuclear
family as closely as possible.”'® A state’s overriding interest in
promoting adoption is to provide individuals with the opportu-
nity to become parents.'*® The state may not identify those indi-
viduals whom it deems most capable of parenting an adoptive
child, but rather those who are adequately capable of parenting
the child in accordance with the proper guidelines.'”” The “best
interests of the child” is the appropriate standard when determin-
ing whether a person is adequately capable of parenting an adop-
tive child."”®

Although the right to adopt is fundamental in nature under
this new analysis, it is still a public act rather than a private
one.'” “[P]rospective adoptive parents are electing to open their
homes and their private lives to strict scrutiny by the state.”'*°
The Supreme Court has not formulated a specific framework for
determining adequacy in the context of an adoption proceeding,
and due to the fact-driven nature of the “best interests” analysis,
it cannot. However, it has indicated the importance of protect-
ing the interests of children,"”' and has suggested the states
should decide what factors are appropriate for the “best inter-
ests” standard.'*

Some states merely indicate that the best interests of the
child should govern in adoption placement, but do not specifi-
cally provide the factors to be considered."** Other states do
provide specific factors as a guide."** For example, Florida’s
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statute indicates a number of factors to consider in screening
adoption applicants, including physical and mental health, in-
come and financial status, and housing.'* Nearly all other states
with analogous guidelines'*® provide for the adequacy of the

rounding children. For example, the court in V.C., illustrated that
sexual preference should have very little, if any, significance in
the context of custody proceedings.'” The Supreme Court of
New Jersey acknowledged that the case revolved around a les-

prospective adoptive parent’s
physical, mental, or emotional
health.'”” Furthermore, those
states typically conduct back-
ground checks to determine if the

sexual preference should have
very little, if any, significance in
the context of custody proceedings

bian couple, but expressed that the stan-
dard was applicable to all similarly situ-
ated couples.””® Ultimately, classifying
gay and lesbian individuals to preclude
them from adopting is not narrowly tai-

prospective parents have any his-

tory of abuse or criminal record."*® Although no formal frame-
work exists for the “best interests” standard, the standard is ap-
plicable'*’ whether the proceeding is one for adoption, visitation,
custody, or the like."** As such, it is insightful to look at another
case involving children and examine the “best interests” analy-
sis.

In 1994, the Supreme Court of South Dakota presided over
Van Driel v. Van Driel,'" a case involving the custody of an
eight-year-old daughter and a five-year-old son.'* The chil-
dren’s father sought a modification of the custody agreement,
citing the mother’s lesbian relationship as sufficient grounds for
the change.'” Appropriately, the court used the “best interests”
standard to resolve the dispute.'*

The court in Van Driel invalidated the husband’s argument
that the lesbian relationship of the children’s mother per se con-
travened the best interests of the children.'*® The court explained
that “immoral conduct by one parent does not automatically
render that parent unfit to have custody of the [children]. The
parent’s conduct must be shown to have had some harmful ef-
fect on the children.”'*® The court, echoing Justice Blackmun’s
dissent in Bowers v. Hardwick, subsequently stated that “[p]
ersonal conceptions of morality...have no place in the resolution
of this [type of] controversy.”'*” The court held that because the
record provided no indication of parental unfitness or harm to
the children, there was no cause to modify the custody agree-
ment.'**

In 2000, the Supreme Court of New Jersey decided a cus-
tody dispute between the biological mother of twin children and
her former domestic partner. In V.C. v. M.J.B.,'"* the former
domestic partner claimed she was the psychological parent of
the two children and, as such, deserved partial custody.150 The
court defined a psychological parent as “one who, on a day-to-
day basis, through interaction, companionship, interplay, and
mutuality, fulfills the child’s psychological need for an adult.”"!
After applying both the four-step test delineating psychological
parenthood and the “best interests” factors'>> in New Jersey’s
statutory scheme, the court found that each woman was a “fully
capable, loving parent committed to the safety and welfare of the
twins.”'>® While the court ultimately denied joint custody to the
mother’s former partner, this determination was based solely on
the duration of separation from the children and not her sexual
preference.'™

There is a considerable amount of information required to
make a sufficient “best interests” determination in any case sur-
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lored enough to serve a compelling gov-
ernment interest.

3. NARROW TAILORING

The Fourteenth Amendment ensures that “government may
treat people differently because of [a single characteristic] only
for the most compelling reasons.”">” Once the fundamental right
to adopt is acknowledged, Lofton can easily be compared to Pal-
more v. Sidoti."”™® In Palmore, a state court divested a biological
mother of the custody of her infant child because she remarried a
person of a different race.'” The Supreme Court reversed the
decision, applying the “best interests” standard to find that there
was no issue as to the mother’s fitness.'®  Similarly, placing a
child in an adoptive home using the best interest standard is a
compelling government interest for purposes of the Equal Pro-
tection Clause.'®’

The Court in Palmore specifically noted that a primary ob-
jective of the Fourteenth Amendment was to eliminate racial
discrimination.'”® Although the timing of the Fourteenth
Amendment’s ratification supports this claim,'® it is now the
amendment that stands for the purpose of eradicating discrimi-
nation on the basis of any single characteristic.'®*

Homosexuality is one such discriminatory characteristic
against which the Fourteenth Amendment should safeguard.
Homosexuality has never explicitly been considered a suspect
class,'® but in the context of a fundamental right and under the
guise of the Fourteenth Amendment, it must garner such consid-
eration.'®® As the Romer Court stated, “a classification of per-
sons undertaken for its own sake, [is] something the Equal Pro-
tection Clause does not permit.”'®” Precluding gay and lesbian
individuals from adopting presents such a classification.

COMMENTARY

There are many other reasons for allowing gay and lesbian
individuals to adopt, aside from considering the right to adopt as
a fundamental right. When the rational basis “rug” is pulled out
from under Florida,'® common sense illuminates just how tenu-
ous Florida’s “best interests” arguments are.

THE NUCLEAR FAMILY

The image of the nuclear family has traditionally adhered to
a certain framework. For example, the Supreme Court in Lehr v.
19 indicated that state laws have historically shown a
preference for the concept of a formal, marital family.'”’ In
Smith, the Court held that “the usual understanding of ‘family’
implies biological relationships.”'”' Following this traditional
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framework, Florida contends that the purpose of its adoption
policy is to “create adoptive homes that resemble the nuclear
family as closely as possible.”'”*

While these statements are true, they represent only one
historical notion of “family.”'”* Today it is increasingly difficult
to define a nuclear family. In 2006, census data indicated that
the traditional marital view of a family is no longer the norm.'™
Accordingly, the Supreme Court has recognized that the notion
of family may change with the passage of time. Moore v. City of
East Cleveland'” showed that traditional notions of family
should be expanded in particular circumstances.'” Citing to
Moore, the Court held in Lehr that “a recognized family unit
is...entitled to constitutional protection.” "’

Approximately twenty years after Smith, Moore, and Lehr,
the Supreme Court specifically noted the evolution of the family
structure in Troxel v. Granville."” In this noteworthy case, the
Supreme Court held that “[t]he demographic changes of the past
century make it difficult to speak of an average American fam-
ily. The composition of families varies greatly from household
to household.”'” Because of the flux in family structure,'® ef-
forts to place children in traditional nuclear families cannot be
considered even rationally related to the state’s interest.'™!

HOUSEHOLD STABILITY

In Lofton, Florida’s Department of Children and Family
Services (“DCFS”) asserted that homes with married mothers
and fathers “provide the stability that marriage affords and the
presence of both male and female authority figures, which it
considers critical to optimal child development and socializa-
tion.”'® The state offers no evidence to support its claim that
the marital family structure is “more stable” than other house-
hold arrangements.'®* Under rational basis review, a state does
not need evidentiary support to sustain its legislation.' How-
ever, under this new fundamental right analysis, the state has the
impossible task of providing evidence to support its claim.'®

No evidence exists to support the assertion that a home
without a married mother and father does not provide an atmos-
phere for “optimal child development and socialization.” If a
dual-parent household is so “critical,” it would not be in the best
interests of a child to be in any other familial structure other than
the one asserted by the DCFS. However, there exists no evi-
dence that it is “critical.” In fact, if every household with both a
mother and father was to be considered intrinsically stable, no
child in a dual-parent household would ever be removed from
his or her parent’s care. There are instances where a child is re-
moved from a dual-parent household because remaining in the
household would not be in the best interest of the child.

Just as there is no evidence to support the claim that dual-
parent households are “optimal,” no evidence exists to support
the opposite conclusion that single-parent households are unsta-
ble in all cases.'™ If this were true, all children in single-parent
households would be removed because it would always be in the
best interest of the child. Clearly this is a preposterous proposal
as many single-parent households present high-functioning envi-
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ronments for children. Similarly, a household composed of gay
or lesbian individuals does not automatically equate to one of
instability. If a gay or lesbian individual’s household was to be
considered intrinsically unstable, it would be in the best interest
to remove a child from a household containing at least one gay
or lesbian parent. But to date, there is no pending legislation in
Florida or any other state to this effect.

“Unprovable assumptions” previously provided a legitimate
basis for upholding the adoption statute. Under strict scrutiny,
these “unprovable assumptions” would be insufficient."®” The
determination of stability would necessarily be driven by the
facts and circumstances of each individual case."™® Adoption
and prospective adoptive parents should be accorded the same
treatment.

PARENTAL ABILITY

Florida contended that the decision to preclude homosexual
adoption was permissible, and cited the importance of heterosex-
ual mothers and fathers'® as role models in shaping a child’s
sexual and gender identity.'”” The state attempted to create a
causal link between homosexuality and a lack of parenting abil-
ity, a connection that is patently irrational.

In legitimizing Florida’s preclusion of homosexual adop-
tion, the Circuit Court in Loffon remarked:

It is chiefly from parental figures that children
learn about the world and their place in it, and the
formative influence of parents extends well beyond
the years spent under their roof, shaping their chil-
dren's psychology, character, and personality for
years to come.... The adage that “the hand that
rocks the cradle rules the world” hardly overstates
the ripple effect that parents have on the public
good by virtue of their role in raising their chil-
dren...."”"!

Florida denies gay and lesbian individuals the right to adopt, but
allows, and even encourages, the gay and lesbian community to
“rock the cradle”'** by fostering children.'*® This is a clear mani-
festation of the court’s contradictory view.'**

Furthering their contradiction, it appears as though Florida
courts prevent gay and lesbian individuals from adopting be-
cause they fear the child’s health or safety would be negatively
impacted.'”> The Lofton court stated that a child’s best interests
are served by his or her parent’s ability to personally relate to
the child’s problems and “assist the child in the difficult transi-
tion to heterosexual adulthood.”’® This does not account for

The state attempted to create a causal

link between homosexuality and a lack

of parenting ability, a connection that
is patently irrational.
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scenarios where heterosexual parents have a lesbian or gay child.
In those instances, would it be consistent with the “best interests”
standard to remove the child from the parent’s care? The ability
of a parent to relate to his or her child’s sexuality should not be
the determining factor of whether that parent-child bond should
be sustained."”’

Given the existing allowable exposure to harm in our soci-

'8 it does not make sense to prevent children from being
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ety,
placed into adoptive homes absent a clear indication of harm.
Children are removed from their parent’s care if there is a cur-
rent, short-term, showing of unfitness or gross misconduct.”” It
therefore stands to reason that if there is no showing of unfitness
or gross misconduct, prospective parents should not be denied
the custody of a child.

The Supreme Court in Troxel stated that “parents possess

Instead of sexual preference, the focus
should be placed on the ability of the
prospective parents to be parents...

what a child lacks in maturity, experience, and capacity for judg-
ment required for making life’s difficult decisions.”*"' Yet, there
exists no test to serve as a precursor to parenthood that quantifies
maturity; there is no minimum age before which parenting is
prohibited; and there is no law precluding persons with a crimi-
nal background from having children. Although the Court’s
statement in 7roxel does not always hold true, these traits are far
more worthy of focus than sexual preference. Instead of sexual
preference, the focus should be placed on the ability of the pro-
spective parents to be parents. A scheme already exists to deter-
mine proper placement into an adoptive home: the best interests
of the child®®? In 2005, the Eleventh Circuit Court heard
Behrens v. Reiger,”™ a Florida adoption case that had no issues
regarding sexual preference. Instead, Behrens was decided pur-
suant to the “best interests” factors outlined in Florida’s Admin-
istrative Code.***

The best interests of a child waiting to be adopted are served
by looking predominantly at the fitness and character of the pro-
spective parents.’” If it is determined that sexual preference is a
component of character and should therefore be looked at along
with the plethora of other considerations, so be it. Nonetheless,
there are two certainties regarding the “best interests” standard.
First, a child’s best interests are served by placing the child in a
loving and supportive home, or one where he or she will have the

opportunities to grow and prosper.’®® Second, such intent focus
on the sexual preference of prospective adoptive parents is not in
the best interests of a state’s “future citizens™"’ because its main
impact is to bolster bigotry, continue closed-mindedness, and
perpetuate prejudice.

CONCLUSION

The status of the gay and lesbian community’s adoption is
currently in a state of limbo.”®® Some states have passed legisla-
tion in favor of gay and lesbian adoption, some have allowed
legislation against it, and others have left the topic unclear.””
Meanwhile, year after year, state courts are forced to decide
cases challenging various legislation and governmental policy
related to the adoption of children by gay and lesbian individu-
als.! Unless the state legislatures can recognize the need to
pass progressive legislation, a decision from the Supreme Court
is imperative.

The Lofton court claimed that there was no precedent to sus-
tain a constitutional challenge with respect to gay and lesbian
adoption.”'" Regardless, a lack of precedent does not lead to an
incontrovertible conclusion of correctness. As the Court said in
Casey, referring to its decision in Loving v. Virginia,”"

Marriage is mentioned nowhere in the Bill of
Rights and interracial marriage was illegal in
most States in the 19th century, but the Court
was no doubt correct in finding it to be an aspect
of liberty protected against state interference by
the substantive component of the Due Process
Clause.””

Furthermore, the Supreme Court in Lawrence expressly stated
that “Bowers was not correct when it was decided, and it is not
correct today.”'* Accordingly, it can be seen that mere prece-
dent does not always denote correctness, nor does a lack of
precedent indicate that it should not exist. Precedent exists to
make this decision. The evolution of our society over the last one
hundred, two hundred, or even five hundred years, provides the
appropriate precedent.

By utilizing this analysis and the level of scrutiny associated
with a fundamental right to adopt, men, including gay men, may
garner protection from the type of discriminatory legislation up-
held in Lofton. Moreover, a decision by the Supreme Court im-
plementing this analysis will clarify any ambiguity and insulate
from further discrimination gay and lesbian individuals who
merely wish to care for children.
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dislike for a group, the United States Supreme Court has invalidated the law,”
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THE GREAT BURDEN ON AMERICAN DISABLED STUDENTS: THE
AFTERMATH OF SCHAFFER V. WEAST

By Nicole Thompson*

n response to the great difficulties that students with dis-

abilities face, Congress passed the Individuals with Dis-

abilities Education Act (“IDEA™) in 1975.! IDEA guaran-
tees that “all children with disabilities have available to them a
free appropriate public education.” The statute delineates the
roles and responsibilities of schools and parents and details how
programs for children with disabilities should be developed and,
subsequently, how they can be challenged.® Yet, the statute fails
to address which party bears the burden of proof in determining
the appropriateness of the Individualized Education Program
(“IEP”), the curriculum that a school develops for an individual
student.* The assignment of the burden of proof is important
because in the case that both parties provide no evidence or
equally persuasive evidence, the court will find for the party that
does not bear the burden. In November of 2005, the United
States Supreme Court heard the case of Maryland student Brian
Schaffer, in which his parents tried to prove that Brian’s Mont-
gomery County school should bear the burden of proof in IDEA
hearings. The Court issued its opinion disagreeing with the
Schaffers and held that the challenging party holds this burden at
all stages of review of an IEP; the challenging party is almost
always the parents of the student participating in the IEP.> This
article addresses the potential impact of that decision on the
seven million disabled students currently receiving benefits
through IDEA and focuses particularly on those students in
lower income families. The article also considers the broader
long term effects of the Schaffer case on society.

BACKGROUND

BACKGROUND OF IDEA

The United States education system has a history of severely
neglecting the needs of students with physical, mental, and learn-
ing disabilities.® In Schaffer, the Supreme Court acknowledged
that disabled children were “either totally excluded from school
or sitting idly in regular classrooms awaiting the time when they
were old enough to drop out.”’” This left disabled children totally
unprepared for secondary education or the job market.® In an
attempt to change this pattern of neglect, Congress passed IDEA
in 1970 as part of the Education for the Handicapped Act.’

To carry out its aim, IDEA places an affirmative obligation
on the states to provide adequate programs for each disabled
child."® Schools must determine whether the attendant child has
disabilities as defined under 20 U.S.C. § 1401(3) and assess what
special needs the child may have.'" Once the school indentifies a
childe with disabilities and his or her corresponding special
needs, the school must both develop IEPs that serve this child’s
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particular needs and review the IEPs annually to ensure that the
child’s needs are being met at each stage of the child’s develop-
ment.'?

Although IDEA places the responsibility of properly educat-
ing disabled children on the school, the parents of the child with
disabilities are also involved."”” The parents must be informed if
their child is identified as possibly disabled and must give con-
sent in order for the child to be tested for disabilities."* Further-
more, parents are included as members of the team that approves
the IEP the school board develops for the child."> Parents have
the right to examine any records or test scores for their child and
have the right to request an independent evaluation.'® If the par-

In Schaffer, the Supreme Court
acknowledged that disabled children were
“either totally excluded from school or sitting
idly in regular classrooms awaiting the time
when they were old enough to drop out.”

ents do not approve the IEP, whether during the initial develop-
ment or any other stage, they may seek an administrative
“impartial due process hearing.”'” If a party is displeased with
the result of the due process hearing, the party has the right to
bring a civil action."® Some jurisdictions have ruled that in civil
actions, parents who are not attorneys may not appear pro se on
behalf of their child and must therefore be represented by coun-
sel.”?

Without proper direction from the legislature, the states split
on the issue of who bears the burden of proof in a parent-
initiated hearing. The Second, Third, Seventh, Eighth, Ninth and
D.C. Circuits have placed the burden on the school district while
the Fifth, Sixth, and Tenth Circuits have placed the burden on the
parents.”® In February of 2005, the Supreme Court accepted this
issue and granted cert to Schaffer v. Weast.”

FACTS IN SCHAFFER V. WEAST

Brian Schaffer attended a private school from kindergarten
until seventh grade where he consistently struggled academi-
cally.”? He was subsequently diagnosed with learning and
speech-language disabilities, leading his parents to seek an ap-
propriate public educational environment to meet Brian’s
needs.”” The Schaffers contacted their local school district,
Montgomery County of the Maryland Public School System
(“MCPSD”), and informed them of Brian’s situation and his
pending public school enrollment. MCPSD evaluated Brian and
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offered an IEP in which a special education teacher would assist
Brian and five other disabled students in a classroom filled with
twenty-five students without disabilities.®*  Fearing that this
IEP “would have been like throwing him in a lion’s den,” > the
Schaffers rejected the school district’s plan and requested an
administrative hearing to challenge the proposed IEP.*

IDEA specifies that when an administrative hearing is initi-
ated to determine the appropriateness of an IEP, the child re-
mains in the learning environment he or she was in before the
IEP was developed.”” Since both parties agreed that the tradi-
tional classroom environment was an inappropriate environment
for Brian,?® the Schaffers enrolled Brian in a private school for
the duration of the proceedings, where Brian was taught in
smaller classes received greater attention for his disability. *°

PROCEDURAL HISTORY OF SCHAFFER

Under IDEA, the Schaffers sought an “impartial due proc-
ess hearing™ before an Administrative Law Judge (hereinafter
“ALJ”).*' The ALJ, though noting the evidence to be in equi-
poise, sided with the Fourth Circuit’s reluctance in Tice v. Bote-
tourt County School Board.* to “second-guess the judgment of
education professionals” and ruled that the Schaffers should bear
the burden of proof and that the proposed IEP was appropriate.”

The Schaffers subsequently challenged the ALJ’s ruling in
the Montgomery County District Court of Maryland.>* The Dis-
trict Court found for the Schaffers and held that in IDEA cases

deferred to the school district’s opinion.* Justice Breyer dis-
sented, arguing that in light of the legislature’s silence, each
state should decide the issue on its own.*® Justice Ginsberg’s
dissent pointed out the difficulties parents will face and that the
true purpose of IDEA was to protect the interests of disabled
children.”’ Justice Stevens concurred, agreeing with most of
Justice Ginsberg’s arguments but ultimately deferring to the
opinion of the school district.**

IMPLICATIONS OF LOFTON ON LOWER INCOME STU-
DENTS

EVIDENTIARY STANDARDS FOR PARENTS CHALLENGING IEPS

Parents challenging an IEP must prove the program is inap-
propriate by a preponderance of the evidence.* In order to meet
this standard, the judge must find that the facts are more prob-
able for that party.® For parents, satisfying the burden of proof
is not merely evidentiary procedure, but also takes a psychologi-
cal and financial toll. Proving an IEP to be inadequate will re-
quire a thorough showing of the child’s educational records and
test scores, testimony of outside experts in regards to regarding
the child’s particular situation, and the assistance of counsel.
Parents will need to invest a great deal of money and time into
meeting this burden, especially when facing a well-resourced
school board that is likely to have already tested and observed
the child in developing the IEP and have staff experts ready to
testify. Before their case reached the Court of Appeals, the

where the parents are challenging an
initial IEP, the burden should always
be on the school.*> However, in cases
where an existing IEP is challenged,
the burden should be on the challeng-

parents will have to pay for
attorneys’ fees...whether they
win or lose.

Schaffers reported spending over $35,000
in attorney fees alone.”’ Parents in lower
income families often do not have the re-
sources for such an undertaking, let alone
the luxury to take time from work to invest

ing party.®® The court reasoned that
since IDEA was enacted to protect the interests of disabled stu-
dents, and so, placing the burden on the school was therefore the
best way to ensure that the needs of disabled students were prop-
erly safeguarded.’” MCPSD appealed the District Court’s ruling
to the United States Court of Appeals for the Fourth Circuit.*®
While the appeal was pending, Brian’s parents accepted a differ-
ent IEP from MCPSD.* Brian was enrolled in the new public
school, but the case remained active to determine tuition reim-
bursement and the issue of which party should bear the burden
in future cases.” Pending the appeal, the ALJ reviewed the
case and found for the Schaffers, and the District Court subse-
quently affirmed that the burden should be on the school dis-
trict.*! Later, the Court of Appeals granted the appeal and found
for MCPSD, reasoning that Congress’ lack of direction indicates
that the traditional placement of the burden should apply.*

In turn, the Schaffers appealed to the United States Supreme
Court, which granted cert.” Though the Supreme Court rejected
all the Schaffers’ arguments and ultimately held that the party
challenging the IEP has the burden of showing that the IEP is
inappropriate, there were differing opinions as to the where the
burden should lie.* Justice O’Connor, writing for the majority,
relied on the traditional placement of the burden of proof and
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the time and effort necessary to meet such
a burden. Considering these factors, it is not difficult to see how
the evidentiary burden set forth by the Supreme Court deters
parents from challenging the school’s IEP even if their child is
being severely disadvantaged.

COUNSEL

As the state is not required to provide parents with counsel,
parents will have to pay for attorneys’ fees. Unlike plaintiffs in
injury suits, the parents will have to pay these fees whether they
win or lose. While the language of IDEA states that parents may
be able to recover litigation costs at the judge’s discretion, there
are restrictions on the payment of the fees.”

In Winkelman v. Parma City School District, the Supreme
Court ruled that plaintiff have the right to represent themselves
and their child without the assistance of counsel in IDEA cases
that reach federal court.”® Winkelman highlights the fact that
many parents are overwhelmed by the expenses of attempting to
meet this burden. Even though this ruling allows parents to cut
to costs of attorney fees, parents will be at an unfair disadvan-
tage facing school districts that have the aid of experienced
counsel and learning experts. Furthermore, without counsel rep-
resenting the parents, the process would likely be much longer,
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more expensive and more burdensome for the court and the
schools; parents representing themselves pro se would have no
experience in a courtroom or in education law, thereby requiring
more time and court assistance to work through the process.

EXPERTS

In order to meet the burden of proof, parents also must hire
experts to test the child and evaluate the school’s plan and testify
at trial in order to respond to the school district staff likely to
testify as expert witnesses. This cost can be prohibitive, as ex-
emplified by The Brain Clinic in New York, which charges $200
an hour for child evaluations and estimates that an average
analysis costs around $1700.>* This estimate does not include
the costs of trial preparation and time testifying that would likely
increase the price. Furthermore, in Arlington Central School
District v. Murphy, the Supreme Court recently ruled that
parents do not have the right to recover the costs of experts, wit-
nesses or non-lawyer consultants hired in the course of trial.”
Thus, these costs would compound other incurred costs for par-
ents regardless of the merits or outcome of the case.

EFFECTS ON SOCIETY OVERALL UNDERMINE THE PURPOSE
OF IDEA

IDEA was enacted to promote the interests of disabled stu-
dents and ensure these children receive a free, appropriate edu-
cation.”® Without an appropriate education that meets the learn-
ing needs of the disabled child, he or she will not have the skills
required for secondary education or the job market. As seen
above, many families with legitimate claims may be discouraged
from challenging IEPs. Although schools are likely working in
good faith to provide quality education in accordance with
IDEA, it is foreseeable that schools are going to make mistakes,
especially in the face of limited time and resources. Further-
more, even with all the testing and observation, schools may not
be able to understand a child as well as a parent does. Even
though most parents are not learning experts, they often have the
most contact with their child and have a different understanding
than that of a school official.

Unfortunately, if a school does make a mistake and devel-
ops and assigns an inappropriate IEP, the outcome can be life-
changing for a child. By placing the burden of proof on the par-
ents, IDEA fails to afford the education system with a meaning-
ful set of checks and balances to ensure the child is receiving the

...the drop-out rate of identified
disabled students who have been
assigned IEPs is 41% higher than
that of non-disabled students

proper educational assistance, weighting the appeals process in
favor of the school to the disadvantage of the child.
With no meaningful opportunity for many parents to chal-
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lenge an inappropriate IEP, there will likely be an increase in
school drop-out rates for students with disabilities. A recent re-
port prepared for the U.S. Department of Education by the Na-
tional Dropout Prevention Center for Students with Disabilities
found that in some states, the drop-out rate of identified disabled
students who have been assigned IEPs is 41% higher than that of
non-disabled students.”” This disparity clearly demonstrates that,
even with current IDEA legislation, schools are still not meeting
the needs of disabled students. A student assigned an inappro-
priate IEP will not be able to flourish academically and will
likely be held to a low level of performance. As stated above,
identified disabled students are at a high risk for dropping out
already; thus, being a disabled student with poor school per-
formance puts a student at even greater risk for dropping out.™®
Furthermore, the risk is even greater for a disabled student of
low socioeconomic status with poor school performance as a
result of an inappropriate IEP.

Another likely result of the decision in Schaffer is a de-

Some disabled children of higher
socioeconomic status may be able to
overcome these hurdles with the help of
private tutoring and college test
preparation, but students without access
to these resources will be left behind.

creased rate of college enrollment by disabled students. If a dis-
abled child with an inappropriate IEP does not drop out and
manages to struggle through high school and graduate, she will
still not have the skills necessary to enter college. Some dis-
abled children of higher socioeconomic status may be able to
overcome these hurdles with the help of private tutoring and
college test preparation, but students without access to these
resources will be left behind. Without the prospect of college,
the disabled individual will be forced to enter the job market and
may face many hurdles in becoming a fully productive member
of society. This exclusion not only has negative effects on an
individual’s self-esteem, but may also shift a great burden onto
society overall. Without a college degree or the basic academic
skills and abilities developed in high school, the individual will
be unable to compete in the job market and may have to rely on
government support through programs such as welfare, Medi-
caid, and unemployment. The public costs of supporting an in-
dividual are well over the costs of ensuring the individual re-
ceives an appropriate education.

Although the burden assigned by Schaffer will be shared by
many disabled students and their families, it is clear this burden
will not be shared equally. During the 2000 Congressional Hear-
ings concerning IDEA, Senator Simon noted, “when a parent is
poor, of a minority group, or not well-versed in the intricacies of
the law and regulations, the inequities of the situation are greatly
increased.” Furthermore, this investigation found that 16% of
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elementary and middle school-aged disabled students speak a
language other than English at home.®* As members of Congress
have conceded, it is clear that disadvantaged populations, in-
cluding racial and ethnic minorities and non-English speakers,
have an even greater battle to fight in IDEA cases and will be
disproportionately affected by the Supreme Court’s decision.

THE WAY FORWARD

In order for IDEA to be effective and to ensure that disabled
children receive appropriate education, it is imperative that the
focus is placed on the interest of the students. There are different
approaches Congress may take to help ensure that disabled stu-
dents are receiving the education they need.

The most effective way to ensure the rights of disabled stu-
dents are protected would be for Congress to rewrite IDEA so
that it clearly and affirmatively places the burden of proof on the
school district in all IDEA hearings. This change would give all
parents a realistic opportunity to ensure the rights of their child
are protected at every stage. Drawing from the opinion of the
Fourth Circuit, Congress could also rewrite the legislation to
place the burden affirmatively on the school district in all cases
involving an initial IEP, but place the burden on the challenging
party in cases involving a reviewed IEP.®' Finally, another op-
tion is for Congress to rewrite IDEA to enact a burden-shifting
scheme. First, parents would be required to present a prima facie
case in order to show that an IEP is

education both demonstrate our recognition of the
importance of education to our democratic society. It
is required in the performance of our most basic pub-
lic responsibilities, even service in the armed forces.
It is the very foundation of good citizenship. Today it
is a principal instrument in awakening the child to
cultural values, in preparing him for later profes-
sional training, and in helping him to adjust normally
to his environment. In these days, it is doubtful that
any child may reasonably be expected to succeed in
life if he is denied the opportunity of an education.
Such an opportunity, where the state has undertaken
to provide it, is a right which must be made available
to all on equal terms.*

Just 50 years later, in Schaffer, the Supreme Court departed from
this logic and imposed a tremendous hurdle for parents to over-
come in order to ensure their disabled child receives an appro-
priate education.

Throughout the arguments presented by the school district
and the Supreme Court’s opinion, there is one consistent theme:
money. The school district’s primary argument is that they just
cannot handle any additional burdens of IDEA, and sadly, this
may be true. When IDEA was enacted in 1975, Congress com-
mitted the federal government to provide 40% of the funding for

inappropriate, and the burden
would then be placed on the school
district to prove otherwise. This
would alleviate much of the burden
on parents as they would not have
to gather all the resources need to
completely prove their case; yet, it
would also serve as a safeguard for

it is clear that disadvantaged
populations, including racial and
ethnic minorities and non-English
speakers, have an even greater battle
to fight in IDEA cases and will be
disproportionately affected

programs with the states supple-
menting the rest.” Year after
year, the federal government has
failed to meet this goal. In 2007,
the authorized amount of funding
was $16.9 billion, yet Congress
appropriated only $10.7 billion.
This amount leaves the state with

the school district to ensure that there is substantial issue at hand
before having to present the evidence. Although these proposals
provide varying degrees of protections at different levels of IEP
review, any would be an improvement from the current status of
IDEA and would help to bring the focus back to disabled stu-
dents.

CONCLUSION

The Supreme Court in Brown v. Board of Education stated:

Today, education is perhaps the most important func-
tion of state and local governments. Compulsory
school attendance laws and the great expenditures for

the tremendous challenge of pro-
viding an extra 37% of the funding for these programs because
the federal government failed to keep its promise.”* Without
proper resources, school districts cannot meet the requirements
of IDEA. As a result, and with Schaffer as their means, the
school districts have shifted some of this burden to families. If
the federal government provided adequate funding, school dis-
tricts may not have so many of the existing problem in creating
appropriate IEPs, accepting the burden of proof in IDEA cases
and, overall, preserving the best interest of each disabled child.
Unfortunately, until these resources are provided and the burden
is shifted, disabled students will not be provided the education
they have been guaranteed.
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LEGAL PROTECTIONS FOR AN INVISIBLE POPULATION: AN
ELIGIBILITY AND IMPACT ANALYSIS OF U VISA PROTECTIONS
FOR IMMIGRANT VICTIMS OF DOMESTIC VIOLENCE

By Jamie Rene Abrams*

omestic violence has oft been described as a “hidden

war” taking place in the privacy of the home. Undocu-

mented immigrants in the United States are also com-
monly labeled as “invisible,” living outside the sights and minds
of society. When undocumented immigrants become the victims
of domestic violence these two social phenomena coalesce, com-
pounding feelings of fear, isolation, and marginalization. In
2000, Congress began to give a voice to this silent and invisible
population by enacting the Battered Immigrant Women Protec-
tion Act (“BIWPA”) as part of the Trafficking Victims Protec-
tion Act.'

Advocates for immigrants and victims of domestic violence
generally championed the BIWPA because it created a new non-
immigrant classification, known as a “U” visa, for victims of
certain qualifying criminal activity.” The new status offers im-
migration protections to victims of certain statutorily enumerated
crimes that occurred in the United States and resulted in
“substantial physical or mental abuse.” The victim must also
show that they have information about qualifying criminal activ-
ity and that they “ha[ve] been helpful, [are] being helpful, or
[are] likely to be helpful” in the investigation or prosecution of
that activity.® The new classification addressed a gap left by
prior Violence Against Women Act (“VAWA?”) legislation in its
efforts to protect immigrant victims of domestic violence who
are neither married to citizens nor lawful permanent residents.’
On September 17, 2007, the United States Citizenship and Immi-
gration Services (“USCIS”) finally rescued the U visa from
seven years in administrative limbo, publishing an interim rule

mented immigrant victims of crimes may be reluctant to pursue
the arrest or prosecution of criminal activity committed against
them, thwarting the goals of law enforcement and putting many
victims in further danger.” These concerns are often daily reali-
ties for victims of domestic violence-related crimes who may
already face social and physical isolation, fear and threats of de-
portation from their abuser, and other social, economic, and psy-
chological hurdles to reporting crime.® Congress intended the
BIWPA to address these concerns by “strengthen[ing] the ability
of law enforcement agencies to investigate and prosecute cases
of domestic violence, sexual assault, trafficking of aliens and
other crimes while offering protection to victims of such
crimes.” The BIWPA generally requires the petitioner to pre-
sent evidence that he or she: has suffered substantial mental or
physical abuse as a result of having been a victim of certain
qualifying criminal activity; has information regarding the rele-
vant criminal activity; and has provided assistance to govern-
ment officials in the investigation and prosecution of such crimi-
nal activity.'’ The statute delegated the authority to USCIS to
promulgate regulations defining the U visa application proce-
dures, evidentiary burdens, and other key implementing details.""

Since 2000, USCIS has taken modest steps to establish U
visa guidelines and to make available the victims’ protections
that Congress intended through interim relief procedures.'” De-
spite much public pressure and litigation, it took USCIS seven
years to promulgate an interim rule for public comment.”” The
reorganization of the Department of Homeland Security after
September 11, 2001 was a major factor in the delay,'* as was the

that outlined the specific eligibil-
ity requirements and procedures
to obtain U visa nonimmigrant
status.® While advocates applaud
the new visa in many respects,
they simultaneously express a
guarded caution that aspects of
the scope of the rule, its intersec-

When undocumented immigrants
become the victims of domestic
violence these two social phenomena
coalesce, compounding feelings of
fear, isolation, and marginalization.

complicated intersection between U
visas and other areas of immigration
law. The delay left many petitioners
uncertain about whether, when, and
how to file a petition for a U visa. US-
CIS acknowledged that the delay had
potential implications on immigrant
victims of crimes, and concluded that

tion with other immigration proceedings, and the processing of
applications may undermine the intent and effectiveness of the
visa. This article reviews the procedural background of the U
visa legislation, summarizes the interim rule requirements, high-
lights the broad categories of advocates’ comments submitted in
response to the interim rule, and analyzes the impact and effec-
tiveness of the U visa statutory and regulatory framework.

BACKGROUND OF THE U VISA LEGISLATION
In enacting the BIWPA, Congress recognized that undocu-
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there was a compelling need for rapid implementation. While the
Administrative Procedure Act generally requires that the agency
solicit and address public comments before issues the final rule,
USCIS invoked a public interest exception to make its interim
rule take effect thirty days after publication."

Regardless of the cause of the delay, for seven years immi-
grant victims of crimes have lacked both the full protection of
the law and clear application approval guidelines. Although ad-
vocates and regulators can only speculate as to how many meri-
torious petitioners have remained in the shadows during this ad-
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ministrative limbo, USCIS received approximately 8,000 appli-
cations for interim relief before publishing the interim rule in
September 2007.'° USCIS adjudicated the petitions it received
and granted interim status to approximately 5,800 petitioners
that presented a prima facie case.'” The interim rule necessarily
also explains how petitioners with interim status should proceed.

The interim rule is a much-anticipated and long overdue
publication. It provides more comprehensive structure and
guidelines to the U visa application process and thus more pro-
tection and certainty to victims. Yet, absent public comment and
a final rule, it fails to offer finality to both petitioners and practi-
tioners. For example, threshold questions regarding the role of
law enforcement, the definition of victim, and intersections with
other immigration laws remain unanswered, making it difficult
for practitioners to advise their clients. USCIS accepted public
comments on the interim rule through November 16, 2007.'
Dozens of advocates weighed in with both praise and concern.
It is unknown when USCIS will issue its final rule

SUMMARY OF THE U VISA INTERIM RULE AND THE
PuBLIC’S RESPONSE
The interim rule fills critical gaps in the statutory scheme.
USCIS further defines the eligibility requirements, burdens of
proof, administrative implementation, the U visa’s scope, caps
on admissions, and the admission of qualifying family members.

PETITIONER ELIGIBILITY REQUIREMENTS

To file for U visa relief, the enabling legislation and the
interim rule require the victim to submit a petition (Form 1-918,
Petition for U Nonimmigrant Status) and to demonstrate four
eligibility requirements: (1) The petitioner must show that he or
she “has suffered substantial physical or mental abuse as a result
of having been a victim of qualifying criminal activity”'’; (2)
The petitioner must “possess credible and reliable information
establishing that he or she has knowledge of the details concern-
ing the qualifying criminal activity upon which his or her peti-
tion is based*’; (3) The petitioner must demonstrate that she
“has been helpful, is being helpful, or is likely to be helpful to a
certifying agency in the investigation or prosecution of the quali-
fying criminal activity upon which his or her petition is
based™'; (4) The criminal activity upon which the petitioner
bases his or her petition must have violated a law of the United
States.”> While seemingly straightforward, the statute and in-
terim rule further unpack the nuances and complexities of these
requirements. The following sections analyze each requirement
in turn.

PETITIONER HAS SUFFERED SUBSTANTIAL PHYSICAL OR
MENTAL ABUSE FROM A QUALIFYING CRIMINAL ACTIVITY

The statute and regulations require proof that the petitioner
“has suffered substantial physical or mental abuse as a result of
having been a victim of criminal activity.”> This element has
two distinct parts: the scope of “substantial physical or mental
abuse” and the definition of “victims of qualifying criminal ac-
tivity.”

The statutory requirement of a showing of “substantial
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physical or mental abuse” is of critical importance to victims of
domestic violence.?* USCIS took precautions to implement a
rule that acknowledged the complexities and challenges of peti-
tioners in abusive relationships. The interim rule defines
“physical or mental abuse” as “injury or harm to the victim’s
physical person, or harm to or impairment of the emotional or
psychological soundness of the victim.”* USCIS selected this
definition after reviewing other regulations promulgated under
VAWA, intending to encompass a “wide range of physical or
mental harm.”*® In determining whether the abuse meets the
“substantial” threshold, USCIS will consider, but is not limited
to, the following factors: “the nature of the injury inflicted or
suffered; the severity of the perpetrator’s conduct; the severity of
the harm suffered; the duration of the infliction of the harm; and
the extent to which there is permanent or serious harm to the
appearance, health, or physical or mental soundness of the vic-
tim, including aggravation of pre-existing conditions.”’

This standard allows USCIS the flexibility to consider the
severity of abuse from either the perspective of the injury to the
petitioner or the abuse inflicted by the perpetrator.”® USCIS will
also look at “[a] series of acts taken together” as evidence of
substantial abuse.” No one factor will be considered a prerequi-
site, nor will any one factor create a presumption of substantial
abuse,* further expressing USCIS’ preference for “case-by-case
determinations.”' USCIS will “consider the abuse in its total-
ity.”*

USCIS took precautions to implement
a rule that acknowledged the
complexities and challenges of
petitioners in abusive relationships.

The interim rule also articulated how petitioners, such as
victims of domestic violence, should prove this eligibility re-
quirement. The petitioner must submit “credible evidence” of
substantial physical or mental abuse showing both the nature and
severity of the abuse.” While many practitioners followed this
practice informally, the interim rule added a specific require-
ment that the petitioner must submit a written personal state-
ment, including a description of the abuse suffered because of
the criminal activity.’® “Credible evidence” might also include
the following submissions: “reports and/or affidavits from
judges and other court officials, medical personnel, school offi-
cials, clergy, social workers and other social service personnel;
protection orders and related legal documents; photos of visible
injuries supported by affidavits; and affidavits from witnesses,
acquaintances or family members who have personal knowledge
of the facts regarding the criminal activity.”’

Congress intended that the “victims of qualifying criminal
activity” eligibility requirement be both flexible and expansive.
The definition includes a wide range of crimes that constitute
domestic violence and impact immigrant victims, including rape,
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sexual assault, assault, and trafficking (as well as the attempt of
any of the statutorily enumerated crimes).*® USCIS explicitly
did not limit the definition to specific crimes as defined in vari-
ous jurisdictions’ statutes.”’ It also included broad language cov-
ering “any similar activity” to those crimes specifically listed in
the statute.®® Thus, while frequently identified as a statute im-
pacting victims of domestic violence, the statute and the interim
rule in fact covers a wide range of criminal activity.

USCIS categorizes a victim of a crime in three separate
ways. In classifying an individual as a direct victim of a crime,
USCIS considers whether an individual has suffered “direct and
proximate harm.”* This approach is similar to the Attorney
General Guidelines for Victims and Witness Assistance.” A
bystander of a crime may qualify for status on “a case-by-case
basis” if he or she suffered direct injury.*’ Although the statute
is silent regarding the possible culpability of the victim in the
qualifying criminal activity, USCIS’ definition of victim ex-
pressly excludes those who are culpable for the qualifying crimi-
nal activity; while applicants with culpability in other crimes —
even related ones — remain eligible.*” For example, an applicant
who participates in the crime of smuggling to obtain entry into
the United States may still apply for protection as a victim of an
involuntary servitude crime, despite her involvement in the
crime of smuggling.

A bystander of a crime may qualify
for status on “a case-by-case basis” if
he or she suffered direct injury.

In addition to qualifying as a direct victim of criminal activ-
ity, the interim rule also includes limited categories for indirect
victims, also derived from the Attorney General Guidelines. In
cases of murder, manslaughter, or incompetent or incapacitated
victims over the age of 18, the interim rule defines indirect vic-
tims to include the direct victim’s spouses and children less than
21 years of age.® For direct victims in the same categories but
under the age of 18, the interim rule also covers parents and un-
married siblings under 18.* USCIS highlighted one important
way in which the interim rule deviates from the Attorney Gen-
eral Guidelines, which USCIS otherwise followed. Whereas the
Attorney General Guidelines only define indirect victims to in-
clude the first eligible and available person in the hierarchy
listed above, USCIS’ definition is more flexible in that any indi-
vidual may qualify, not just the first available individual.*’
Thus, an incapacitated victim’s spouse and children may all
qualify as indirect victims. USCIS believed that this interpreta-
tion best implemented the statutory framework and intent.

Victims of crimes such as witness tampering, obstruction,
or perjury are approached differently than those of murder or
manslaughter.*® Victims of crimes not targeted against the per-
son include individuals who have suffered direct and proximate
harm, “where there are reasonable grounds to conclude that the
perpetrator principally committed the offense as a means: (1)
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To avoid or frustrate efforts to investigate, arrest, prosecute, or
otherwise bring him or her to justice for other criminal activity;
or (2) to further his or her abuse or exploitation of or undue con-
trol over the alien through manipulation of the legal system.”*’

PETITIONER HAS KNOWLEDGE OF THE DETAILS
OF A QUALIFYING CRIME

The BIWPA also requires the petitioner to present “credible
and reliable information establishing that he or she has knowl-
edge of the details” of the crime.*® The interim rule refined this
requirement to state that the petitioner must possess “specific
facts.” USCIS required the petitioner to have information re-
lating to the same crime upon which the petitioner bases his or
her request for relief.”” USCIS believed that such an interpreta-
tion was necessary to embrace Congress’ intent to “facilitate the
investigation and prosecution of criminal activity of which im-
migrants are targets while providing protection for victims of
such criminal activity.”®' Where the victim was under the age of
sixteen at the time of the crime, or the victim is incapacitated or
incompetent, a parent, guardian, or “next friend” may instead
possess information relating to the criminal activity.’”

One critical tool for petitioners to meet this requirement is
the “U Nonimmigrant Status Certification,” known generally as
the Law Enforcement Certification (“LEC”). As discussed more
fully below, the petitioner must obtain a certification from a
qualifying law enforcement official. The petitioner may use this
requirement to show knowledge of the crime and may also sub-
mit other evidence, such as “reports and affidavits from police,
judges, and other court officials.”> The petitioner’s required
personal statement should also contain details of the criminal
activity, including the nature of the activity, when it occurred,
the person responsible, any events surrounding it, and how law
enforcement came to prosecute it.>

PETITIONER HAS BEEN HELPFUL, IS BEING HELPFUL, OR

IS LIKELY TO BE HELPFUL IN AN INVESTIGATION OR
PROCECUTION OF QUALIFYING CRIMINAL ACTIVITY

Perhaps the most distinguishing eligibility requirement in
the U visa application process is the statute’s requirement that a
petitioner “has been helpful, is being helpful, or is likely to be
helpful to a certifying agency in the investigation or prosecu-
tion” of the qualifying criminal activity.”> USCIS articulated
these certification requirements in the interim rule, which have
important ramifications for victims of domestic violence.

The interim rule required the petitioner to include a Supple-
ment B Form for agency certification in the application.”® US-
CIS will give this certification “significant weight.”>” Certifying
law enforcement officials must demonstrate their qualifications
to complete the form, select the category of criminal activity
involved, describe the relevant criminal investigation, describe
any injuries to the victim, identify and describe the type of help
that the victim is providing, and explain the involvement of any
of the victim’s family members.*® USCIS specifically stated that
the rule did not require actual prosecution, thus reaffirming the
range of cooperation available.”® The petitioner may also submit
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other evidence of helpfulness, such as “trial transcripts; court
documents; police reports; news articles; copies of reimburse-
ment forms for travel to and from court, affidavits of other wit-
nesses or officials.”®

In applying for permanent resident
status, the petitioner must not have
refused or failed to cooperate in
providing “information and
assistance reasonably requested.”

While the interim rule broadly defined the range of eligible
certifying agencies, it limited the scope of individuals within
each agency who may provide certifications. The interim rule
defined “certifying official” as a law enforcement agency, an
agency with criminal investigative jurisdiction, a prosecutor, or
a judge.”' USCIS interpreted the term broadly to include agen-
cies such as child protective services, the Equal Employment
Opportunity Commission, and the Department of Labor.” It
also included agencies involved in the detection, conviction, and
sentencing of qualifying criminal activity.”® The interim rule
expressly required that in order to issue U visa certifications, the
signatory must be either the head of the qualifying agency or a
supervisor designated by the head.** USCIS explained that this
additional requirement was “to ensure the reliability of certifica-
tions.”®> USCIS interpreted the statute to require an “ongoing
responsibility on the alien victim to provide assistance, assum-
ing there is an ongoing need for the applicant’s assistance.”*® In
applying for permanent resident status, the petitioner must not
have refused or failed to cooperate in providing “information
and assistance reasonably requested.”®’

JURISDICTION OF THE CRIMINAL ACTIVITY

The petitioner must also show that the crime “occurred in
the United States (including Indian country and U.S. military
installations) or in the territories or possessions of the United
States, or violated a U.S. federal law that provides for extra-
territorial jurisdiction to prosecute the offense in a U.S. federal
court.”® USCIS clarified the phrase “occurred in the United
States” to include qualifying criminal activity committed both in
the country and in violation of U.S. law.” The language
“violated the laws of the United States” covers criminal activity
outside the United States that violated domestic law, thus en-
compassing criminal laws with extraterritorial jurisdiction.”
USCIS referred petitioners to the LEC as one method to meet
this burden of proof.”" Petitioners may also submit any other
credible evidence, including the relevant statutory provisions of
the criminal activity and other facts that demonstrate the activity
meets the list of qualifying crimes.”

FILING AND VISA ADMINISTRATION

In addition to defining eligibility requirements, the interim
rule also outlined the filing and administrative procedures to
obtain U visa nonimmigrant classification. The petitioner must
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submit the Form 1-918, a signed law enforcement certificate
(signed within six months of filing), any other credible evidence
he or she wishes the USCIS to consider, and a personal state-
ment describing the facts of victimization.” USCIS required the
petitioner’s personal statement, desiring to learn about the vic-
timization “from the petitioner in his or her own words.””* Ap-
plicants may apply for relief from either inside or outside of the
United States.”

USCIS has adjudication authority over all petitioners for U
nonimmigrant status.’® There is no deadline for new petitioners
to file for relief; thus, petitioners have the discretion to apply
during an ongoing investigation or after the prosecution. How-
ever, USCIS imposed a filing deadline for petitioners who have
already received interim relief since 2001.”" Petitioners who
received USCIS interim relief status since 2001 must file within
180 days of the effective date of the interim rule.”

USCIS administers the U visa adjudication process centrally
at its Vermont Service Center.” Importantly, these officials are
specially trained in domestic violence cases. USCIS first con-
ducts a de novo review of the petition, along with any other sub-
mitted credible evidence, and then issues a written decision.®* If
USCIS denies the petitioner’s application, it will first issue a
written explanation of its denial to the petitioner, which the peti-
tioner may then appeal to the Administrative Appeals Office.®!
If USCIS grants the petition, the petitioner will receive written
notice of the decision, which is effective as of the approval
date.** USCIS will also issue a Form 1-94 Arrival-Departure
record, providing official documentation of the petitioner’s U
nonimmigrant status.*® This can offer critical protections for
victims who fear deportation or immigration inquires.

Petitioners granted U nonimmigrant status may remain in
the United States for up to four years.* Extensions beyond four
years are available where the government determines that con-
tinued presence is “necessary to assist in the investigation or
prosecution” of the crime.®> USCIS also has the authority to
later grant the alien permanent resident status if the petitioner
shows the following: that they have not “unreasonably refused
to provide assistance in a criminal investigation or prosecution”
of the crime committed against them; they have been continu-
ously present in the United States for a three-year period; and
their presence in the United States is justified by humanitarian
reasons, family necessities, or public interest.*® USCIS has not

USCIS also has the authority to later
grant the alien permanent resident status

yet issued regulations governing subsequent applications for
permanent resident status, so the details of this process and the
likelihood of obtaining such relief remain uncertain. U nonim-
migrant status and derivative status also authorize employment
in the United States."’
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Qualifying family members of the U visa petitioner are also
eligible for admission.*® The petitioner may apply on behalf of
eligible family members either at the time of the initial petition
or thereafter.* Eligible family members include the petitioner’s
spouse, child, parent (if the petitioner is under 21 years of age),
or unmarried sibling under 18 years of age.” Petitioners must
first show the existence of a qualifying relationship at the time
of the filing and that the relationship will last through ap-
proval.”!

Congress imposed a statutory cap limiting the number of
issued visas to 10,000 per fiscal year,” excluding derivative
family members.” The interim rule acknowledges that “within
the first few fiscal years after publication of this regulation, it
will receive petitions for U nonimmigrant status from more than
10,000 principal aliens.”* USCIS will place petitioners who are
otherwise eligible for admission, but whose admission would
exceed the 10,000 visa cap, on a waiting list in the order of ap-
proval.”> The purpose of the waiting list “is to respect the intent
of the numerical limitation imposed by Congress while still al-
lowing the legislation to achieve maximum efficacy.”® The
interim rule also gives USCIS the discretion to remove a peti-
tioner from the wait list.”’

Many petitioners seeking U visa status also face other im-
migration hurdles in obtaining relief. A substantial number of
petitioners are otherwise inadmissible for legal entry into the
United States on one or more grounds, such as entering the
United States without papers. The interim rule requires that
those petitioners facing other immigration hurdles must file con-
currently Form 1-192 “Application for Advance Permission to
Enter as Nonimmigrant” along with the other initial U visa evi-

other interested parties, submitted written comments to the
agency. This article highlights the broad categories of com-
ments submitted on behalf of advocates representing immigrant
women and victims of domestic violence, but does not attempt
to address all comments in their entirety.'” Advocates praised
aspects of the rule, such as a broader definition of domestic vio-
lence including both physical and mental abuse, an interpreta-
tion of “substantial harm” that incorporates patterns of abuse,
and agency recognition of the ways in which criminals use the
law enforcement system to control and further victimize immi-
grants. Commentators also voiced concerns with the interim
rule, however, which this article divides into three categories:
the scope of the rule, its intersection with other immigration
proceedings, and the processing of applications.

ADVOCATES’ COMMENTS CONCERNING THE SCOPE
OF THE INTERIM RULE

Advocates’ comments identified three primary areas in
which the interim rule exceeded the scope of the statute calling
for: (1) The elimination of the “supervisor” or “agency head”
requirement governing LECs; (2) The broadening of the defini-
tion of “victim of qualifying criminal activity,”; and (3) Greater
flexibility surrounding waivers for criminal convictions.

Advocates repeatedly and strenuously requested that USCIS
remove the extra requirement imposed by the interim rule that a
centralized law enforcement “supervisor” or “agency head”
must sign certifications confirming the victim’s cooperation,'**
arguing that the requirement imposed unnecessary bureaucratic
constraints, exceeded the scope of the statute, and undermined
the purpose of the law.'” This is particularly problematic be-
cause many agencies have already developed effective approval

dence and Form 1-918.”® Congress
gave USCIS the authority to issue
waivers of inadmissibility to peti-
tioners who are otherwise inadmis-
sible to the United States if it deter-

Many petitioners seeking U visa
status also face other immigration
hurdles in obtaining relief

systems that would have to
change with the interim rule, risk-
ing delay and confusion for peti-
tioners. The “chain of command”
approach is also precarious be-

mines that a waiver is “in the public
or national interest.” In adopting the interim rule, however,
USCIS further limited its discretion in considering inadmissibil-
ity waivers for “violent or dangerous crimes” to cases where
“extraordinary circumstances” exist.'” There is no right to ap-
peal a denial of an inadmissibility wavier.'”!

Other petitioners may already have faced or are facing ad-
verse immigration proceedings prior to seeking U visa relief.
For example, petitioners might already be in removal proceed-
ings or subject to a final order of removal or deportation. US-
CIS expressly stated that such petitioners may apply for U non-
immigrant status, notwithstanding the other pending proceed-
ings, but that filing for relief would not otherwise affect the on-
going adverse proceedings.'"”

ADVOCATES WEIGH IN WITH BOTH PRAISE OF AND
CONCERNS WITH THE INTERIM RULE

USCIS requested public comments on its interim rule
through November 16, 2007. In response, immigrants’ rights
activists, domestic violence practitioners, various coalitions, and
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cause it minimizes the likelihood
that the victim would interact with someone familiar with the
case and trained in victim’s services.'” For example, many
agencies currently rely on individuals with special expertise,
such as domestic violence or bilingual officers, to mange the
certification process.'”” Advocates expressed concern that the
“agency head” requirement might jeopardize the sensitivity and
institutional knowledge that these trained units bring to the certi-
fication process. Advocates generally agreed that Congress
gave each agency the flexibility to implement a system that
works within its structure and that USCIS should not intervene
in that process. Some proposed revisions included: asking the
signatory to check a box affirming that the agency has assigned
or authorized the signatory to evaluate and issue certifica-
tions,'”™ leaving each agency with the discretion to implement
authorization procedures, and adopting an alternate standard
requiring the signatory to have “actual knowledge” of the crimi-
nal activity gained through either the investigation or prosecu-
tion of the criminal activity.'"
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Advocates also called for a broadening of both the defini-
tions of “victim” and the definition of “qualifying criminal ac-
tivity.” They argued that USCIS should construe “victim of
qualifying criminal activity” to include the broadest possible
group of eligible victimized family members.'"” The existing
language required that the direct victim be an alien, but advo-
cates requested broadening the definition to include United
States citizens.'"" For example, advocates explained that situa-
tions may arise where a child is a United States citizen born to
alien parents.''” If that citizen child was the victim of a sexual
crime, the parents would need to play a critical role in reporting
and assisting in the prosecution of that sexual crime.'” The
current language of the interim rule would not offer U visa relief
to reporting and cooperating parents, yet these parents would
likely face the same fears and obstacles coming forward to law
enforcement without lawful status

rule and its coverage, advocates also proposed four key changes
to remedy problematic intersections between U visa classifica-
tions and existing immigration law: a U visa exemption to the
ninety-day deadline to reopen proceedings; an automatic stay of
removal for U visa applicants; a limited duration for U visa peti-
tioners in detention; and modifications to the requirements and
procedures governing waivers of inadmissibility.

Advocates argued that USCIS should create a U visa ex-
emption to the ninety-day deadline to reopen.'”’ The interim
rule allows petitioners to submit U visa applications even when
the individual has a final order of removal. Procedurally, how-
ever, in order to give effect to this right, petitioners have to seek
both a discretionary stay of removal and a motion to reopen and
terminate proceedings. Advocates asserted that by the time the
petitioner files for a U visa, many applicants will have already
exceeded the ninety-day deadline

that a direct petitioner would. US-
CIS’ proposed interpretation would
be more consistent with both the
interim relief procedures and prior
adjudications.

Advocates also argued that
direct victims under the age of

...by the time the petitioner files for a
U visa, many applicants will have
already exceeded the ninety-day
deadline to file a motion to reopen to
terminate removal proceedings

to file a motion to reopen to ter-
minate removal proceedings.'?’
Falling outside of this statutory
motion deadline leaves applicants
subject to the discretion of Immi-
gration and Customs Enforcement
(“ICE”) to agree to a joint motion

twenty-one need not be deceased,
incompetent, or incapacitated for eligible family members to
qualify as “indirect victims.”''* This interpretation is consistent
with federal and state law as well as the prior adjudication of
interim relief procedures. Advocates also sought clarification of
the definition of “qualifying criminal activity.” Some indicated
that USCIS improperly conflated two distinct requirements —
that the noncitizen has been a victim of a crime, and that the
noncitizen has helped in the prosecution of a crime.'"> Advo-
cates strenuously argued that a petitioner should qualify for U
visa relief if he or she was the victim of one enumerated crime
and has helped in the prosecution of another.''®

Some advocates also requested that USCIS remove the ad-
ditional requirement that applicants show “extraordinary cir-
cumstances” in waivers of inadmissibility for criminal convic-
tions. The regulations currently state that, “in cases involving
violent or dangerous crimes of inadmissibility based on the se-
curity and related grounds . . . USCIS will only exercise favor-
able discretion in extraordinary circumstances.”'!” Advocates
contended that USCIS’ standard of review is already discretion-
ary under the statute and that Congress did not contemplate or
authorize further limitations on agency discretion in cases in-
volving violent or dangerous crimes.'"® Advocates also noted
that separating out violent or dangerous crimes violates the stat-
ute.'"”  The removal of the language “extraordinary circum-
stances” would better emphasize a full and fair consideration of
individual circumstances.

U NONIMMIGRANT CLASSIFICATION’S INTERSECTIONS WITH
OTHER IMMIGRATION PROCEEDINGS

In addition to raising concerns regarding the scope of the
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to reopen.'” As with any discre-
tionary process, this presents considerable challenges and uncer-
tainty for applicants. ICE may refuse to consent to the motion to
reopen. The immigrant may refuse to approach ICE for fear of
deportation. There will also be increased cost and delay with
the filing of the motion. To address this concern, advocates re-
quested that USCIS create a U visa exemption to the ninety-day
deadline to reopen. This exemption would be similar to the
VAWA regulations, which allows petitioners to move to reopen
in cases of extraordinary circumstances or extreme hardship.

Advocates requested that USCIS incorporate an automatic
stay of removal for U visa applicants following an agency deter-
mination that the pending petition meets the prima facie eligibil-
ity requirements.'” This proposal is consistent with the regula-
tions governing “T” visas for victims of trafficking. It also en-
sures that the victim will not be removed in the course of an
active investigation or prosecution, thus rendering her unable to
cooperate and derailing prosecution or investigation.

Advocates also argued that the interim rule might improp-
erly extend the duration of detention for petitioners.'** While
detained applicants would ordinarily be eligible for release after
six months, the current regulations appear to extend the period
of duration for U nonimmigrant status petitioners. Advocates
argued that this undermines the intent of the statute to encourage
cooperation and to provide humanitarian relief, and instead pe-
nalizes U visa applicants for no legitimate reason. Advocates
requested that USCIS clarify the rule such that petitioners who
are prima facie eligible for U visa relief be released from deten-
tion in a shorter timeframe,'> and at a minimum USCIS should
withdraw the new rule providing the opportunity for release
within six months under the detention rules.
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Advocates also argued that requiring the applicant to submit
at the time of the petition both Form I-192 and an Application
for Advance Permission to Enter as a Nonimmigrant improperly
places the burden on the applicant to determine inadmissibility
grounds.'”® Rather, consistent with USCIS practice, the Depart-
ment of Homeland Security should be required to make an initial
determination of inadmissibility. The applicant would then have
the opportunity to respond and contest a finding of inadmissibil-
1ty.

MODIFICATIONS TO INTERIM RULE REQUIREMENTS
FOR PROCESSING APPLICATIONS

Advocates also called for three key changes to the interim
rule requirements for processing applications: the introduction
of a fee waiver provision for waivers of inadmissibility; an ex-
tension to the application period for petitioners with interim re-
lief; and modification of the “age-out” provisions governing
derivative applicant. Advocates almost uniformly contested the
lack of a fee waiver procedure for applicants submitting a
waiver of inadmissibility.'”” Without a fee waiver, the waiver of
inadmissibility costs approximately $545, “serv[ing] as a virtual
bar to accessing status” for many otherwise eligible U visa peti-
tioners.'”® Advocates argued that providing a fee waiver provi-
sion is consistent with USCIS’ preamble explaining the broad
basis for its blanket fee waiver for Form 1-918.

Advocates also argued that 180 days is an insufficient pe-
riod to allow current victims with interim relief status to file a U
nonimmigrant visa application, requesting instead an application
period of one or two years to account for the extensive caseloads
of many service-providers and the difficulties in contacting and
communicating with the client base.'” This proposed modifica-
tion impacts the approximately 5,800 petitioners who have al-
ready received interim relief through USCIS’ prior adjudication.

Advocates also proposed modifications to lock-in the age of
qualifying unmarried siblings at the date of application for in-
terim relief.'*® Under the interim rule, USCIS considers the rele-
vant age of qualifying unmarried siblings from the date of the
subsequent submission. Advocates argued that this rule effec-
tively penalizes derivative family members unfairly for USCIS’
seven-year delay in implementing the interim rule. Advocates
argued that USCIS should adopt a more equitable approach and
measure the relevant age from the date of the interim relief ap-
plication, not the filing of an 1-918. Advocates argued for the
same modification to address parents of siblings of minors turn-
ing twenty-one. Other advocates argued for an amendment to 8
C.F.R. § 214.14(f)(4)(i1) requiring that the relationship between
the petitioner and the qualifying family member need only exist
at the time of the filing and need not continue through the adju-
dication process.

IMPACT AND ANALYSIS

While U nonimmigrant status offers significant protections
for victims of crimes, the following four potential obstacles may
still hinder successful implementation of the statutory frame-
work: the integral role of law enforcement personnel, the chang-
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ing landscape of immigration policy in the United States, ag-
gressive caps on visas, and the risks of re-victimization.

THE INTEGRAL ROLE OF LAW ENFORCEMENT

Successful implementation of the statutory framework
hinges on the role of law enforcement as necessary facilitators.
This presents various potential obstacles for victims of crime.
Many of the same barriers that led to the statute’s enactment
threaten the success of its implementation. Absent active efforts
to educate and sensitize law enforcement personnel, victims may
fear interacting with law enforcement to obtain the protection.
Women face significant barriers in reporting violence and par-
ticipating in the prosecution of crimes, including intense shame,
limited language ability, cultural differences, lack of knowledge
about the criminal justice system, and unpleasant experiences
with legal institutions in their country of origin."'
with immigrant women show that their interactions with police
are often hampered by law enforcement’s limited knowledge of
women and domestic violence generally, the lack of available
translators, insufficient sensitivity to issues of culture and gen-
der, and a lack of understanding as to why immigrants might be
reluctant to talk to police or provide details of the crime.'*?

To ensure a successful implementation, regulators and not-
for-profit organizations should incorporate training and aware-
ness programs for both law enforcement and immigrant commu-
nities.'” This is particularly true for agencies that do not act as
traditional law enforcement but have certification authority un-
der the rule, such as child protective services, the Department of
Labor, and the Equal Employment Opportunity Commission.'**

Interviews

To ensure a successful implementation,
regulators and not-for-profit
organizations should incorporate
training and awareness programs for
both law enforcement
and immigrant communities.

It is also important to monitor whether the administrative
burdens on law enforcement personnel undermine cooperation.
Police may be deterred from prosecuting crimes against aliens
because of the increased administrative burden that may result.
Because law enforcement personnel are the gatekeepers to certi-
fying the U visa application, it is important to monitor their dis-
cretion in making initial determinations of arrest and their will-
ingness to implement this regulatory scheme.

Lastly, there are also potential risks for law enforcement
abuse in interacting with victims of qualifying criminal activ-
ity."*® As one scholar phrased it: “[s]ince immigration law, by
definition, applies only to a vulnerable population group — non-
citizens — the harshness and the limited venues for averting de-
portation make the only alternative provided — cooperation —
even more rife with abuse.”"*® The premise of the U visa protec-
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tion is cooperation with law enforcement — the same actor who
has the discretionary power to issue the requisite certifications.
Under the existing statutory and regulatory scheme, potential
abuses of power may include the unreviewable discretion of law
enforcement in issuing certifications;"’ retaliatory immigration
or criminal actions against victims who refuse to cooperate; eth-
nic, geographic, gender, or regional inconsistencies in enforce-
ment; and the risks of coercive cooperation leading to exagger-
ated or misinformation.'*®

THE CHANGING LANDSCAPE OF IMMIGRATION PoLicY
IN THE UNITED STATES

In addition to the implementation challenges faced by the
integral role of law enforcement, the landscape of immigration
policy in the United States has also changed dramatically since
the BIWPA’s enactment in October of 2000. These changes sup-
port a re-evaluation of the existing statutory and regulatory
structure. The BIWPA pre-dated the attacks of September 11,
2001, the “War on Terrorism”, and the related concerns over
borders and national security. Immigration policy has since be-
come a top federal and local priority, as evident from recent
presidential and congressional legislative priorities,'* grassroots
rallies and marches to raise awareness of federal proposals in
immigrant communities,"*’ and 2008 campaign rhetoric and plat-
forms.'*!

Federal and local law enforcement is involved in immigra-
tion issues and enforcement on a much more significant level
than in 2000. This magnifies the fears that aliens face in report-
ing crimes and interacting with police. Some jurisdictions have
so-called “sanctuary policies” that offer varying degrees of pro-
tection to unauthorized aliens who report a crime to the po-
lice.'"* While these “sanctuary policies” are intended to protect
undocumented aliens during interaction with law enforcement
personnel, they are both too infrequent and too irregular to over-
come implementation obstacles.'*® Other jurisdictions, however,
have become more proactive and aggressive in immigration law
enforcement.'** The result for undocumented aliens is a tremen-
dous amount of uncertainty and confusion, likely to result in a
higher unwillingness to report crimes than Congress had consid-
ered when passing the BIWPA.'#

This political dynamic also calls into question the intersec-
tion of immigration law and criminal law upon which Congress
built this statutory scheme. As one scholar put it, “[iJmmigration
law has become an adjunct to criminal law as it is being used to
further punish criminal offenders and to reward those who coop-
erate in criminal investigations.”'*® The merits and effectiveness
of such a legislative structure warrants Congress’ review from
the lens of today’s political landscape.

AGGRESSIVE LIMIT OF VISAS RENDERS PROGRAM ToO
NARROW IN APPLICATION TO ACHIEVE PoLicy OBJECTIVES

Congress legislated a 10,000 per year cap on U visas,'"’
and USCIS implemented a procedure to wait list eligible peti-
tioners after reaching the statutory cap.'*® Since the relief be-
came available on an interim basis in August 2001, USCIS has
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granted 5,800 interim visas to applicants.'* Rough estimates
suggest that this cap leaves perhaps as much as ninety percent of
the need unmet.'”" In the interim rule, USCIS acknowledges that
the cap will leave a considerable gap."”' Congress’ stated goals
in implementing this legislation were to “curtail criminal activ-
ity, protect victims of crimes committed against them in the
United States, and encourage victims to fully participate in the
investigation of the crimes and the prosecution of the perpetra-
tors.”** Successful implementation of these goals requires both
a fundamental rethinking of the way immigrant victims of crime
view the criminal justice system and more widespread aware-
ness of the relief mechanisms available to potential applicants.
With 10,000 visas a year, it seems debatable whether Congress
can meaningfully effectuate these goals. It is critical to ensure
that the target population is both aware of the relief and able to
utilize it. Many may be reluctant to seek relief because of the
uncertainty of the waitlist, and many are also non-English speak-
ers without legal assistance.'® USCIS should therefore monitor
implementation in order to track whether this cap is adequate to
meet Congress’ stated goals.

THE U ViSA NON-IMMIGRANT CLASSIFICATION FURTHER
EMBEDS AND REINFORCES THE VICTIMIZATION PROCESS

The U visa nonimmigrant procedures may reinforce the
victimization that the petitioner already experienced. Congress’
requirement that petitioners cross a “substantial abuse” threshold
in cases of certain violent crimes is unnecessary and duplicative.
The “substantial abuse” burden of proof may ensure that appro-
priate cases of obstruction, witness tampering, and extortion are
selected for U visa protection. In inherently violent crimes, how-
ever, such as rape, torture, and sexual assault, the additional re-
quirement that the victim prove substantial physical and mental
abuse is unnecessary. Compiling and submitting such proof fur-
ther reinforces the victimization process, which undermines the
healing and restoration process for victims. For example, at
least one comment submission noted that the interim rule re-
quires all applicants to submit a written declaration in support of
their petition."”* By making written statements a requirement
instead of a permissible form of “credible evidence,” the rule re-
traumatizes the victim by forcing them to recount the details of
the crime.'>

CONCLUSION

Through the U visa nonimmigrant classification, Congress
has undoubtedly taken great strides to give voice to the silent,
hidden, and invisible experience that many undocumented immi-

The result for undocumented aliens is a
tremendous amount of uncertainty and
confusion, likely to result in a higher
unwillingness to report crimes than
Congress had considered when passing
the BIWPA.
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grants face as victims of crimes like domestic violence in the
United States. U visas fill critical gaps left by VAWA and offer
much-anticipated and much-needed safeguards to immigrant
victims of domestic violence.”® U visas also have the potential
to give victims of crimes the courage and the protection to pur-
sue the investigation and prosecution of crimes. Yet, the forces
of invisibility and silence remain tremendous forces to over-
come in today’s political landscape, particularly where the de-
mands of law enforcement and immigration policy intersect.
For example, advocates for these vulnerable populations have
highlighted in the comment process that the existing interim rule
suffers from several weaknesses or raises areas of concern in its
administration, scope, and intersection with existing immigra-
tion law.

The advocate community continues to assess USCIS’ re-
sponse in remedying these identified concerns. Yet, as discussed

above, the statutory and regulatory framework still faces at least
four critical obstacles to successful implementation: the integral
role of law enforcement personnel; the changing landscape of
United States immigration policy; the cap on admission; and the
reinforcement of the victimization experience. The direction of
United States immigration law raises larger issues as it relates to
protections of immigrant victims of crime. It is essential that
USCIS and Congress monitor the implementation and effective-
ness of U visa regulations to ensure that it meets its stated goals.
It is only through the successful implementation of programs
such as the U visa nonimmigrant status that we can illuminate
the continuing plight of immigrant victims of domestic violence,
and in turn ensure an environment of protection and justice for
this population.
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THE ACCESS DIVIDE: THE ROLE OF THE FCC AND THE
COURTS IN MINORITY OWNERSHIP

By Angela Winters*

n December 18, 2007', the Federal Communications

Commission voted in favor of repealing a 32-year old

rule that prohibited broadcasters in the twenty largest
media markets from owning newspapers in the same market.
This vote was the culmination of an eighteen-month review of
the agency’s media ownership rules, which included a series of
public meetings across the country and feedback from thousands
of individuals and groups on the issue.’

Depending on who you talk to, December 18" was either
one of the worst days for minority ownership in the industry for
advocates of women and minority-owned businesses, or one of
the best days for advocates of consolidation and increased com-
petition. The vote was 3-2, drawn across partisan lines, with op-
posing Democrat commissioners Michael Copps and Jonathan
Adelstein expressing disappointment with the decision and warn-
ing of its consequences. The majority, supported by Republican
Chairman Kevin Martin, Deborah Taylor Tate and Robert
McDowell, felt that the ruling was both well overdue and in line
with Congressional recommendations to review rules consider-
ing the changes in technology and the market. This close ruling
will almost certainly be challenged in court.

The original proposal had prompted strong opposition from
civil rights organizations, minority professional media associa-
tions, many individuals in Congress, and those within the indus-
try. Each group expressed a highly visible and vocal objection to
the ruling, believing it harmful to ex-

the cross-ownership rules.’

Both of the decisions made on December 18" mark the latest
chapters in a contentious relationship between the FCC and civil
rights organizations over the agency’s record of promoting mi-
nority ownership. While the FCC has played a role in several
advances for minorities, with occasional interference by the
courts, this relationship is mostly marred by setbacks, which
some view as a major cause of the media-diversity crisis existing
today.

This article analyzes these issues, and demonstrates the
FCC’s trend toward disregarding discrimination and denying
access to minorities in ownership. The article will also comment
on the responsibilities that come with ownership for non-
minority owners. Though civil rights organizations and the FCC
need each other in order to be successful, recent decisions have
decreased the level of trust in each other, while also birthing a
new strategy in civic action that gives those in opposition to the
agency’s proposals and decisions more power than ever. There
have been small steps towards progress, including the ruling on
December 18" to punish discrimination in broadcasting. How-
ever, it seems that for every small advancement, the FCC also
takes a step back. In light of the resulting deadlock, a solution to
this conflict is more crucial now than ever. The changing face of
the market, as well as new technology, means the telecommuni-
cations and media industry has to deal with the reality of consoli-

dation while also catering to the needs

isting and prospective women and
minority owners. These objectors also
believed that the ruling should have
been delayed until an independent
diversity task force had conducted
more research and made final recom-
mendations.

Minorities, who constitute 34% of
the American population, own less
than 10% of the media outlets, a
percentage that has steadily
decreased since 1998.

of emerging markets and fulfilling its
obligation to society.

THE NUMBERS

The current state of diversity in the
media and telecommunications indus-
tries, which make up about 1/6 of the

In response to the criticism, Chairman Martin rejected the
notion that the rules adopted on December 18" would favor big
business before women and minority-owned businesses, and
stated that these rules were specifically intended to further the
goals of competition, diversity, and localism, all crucial factors
in the future of an industry in transition.’ Several separate meas-
ures were also adopted by the commission on December 18" in
order to punish discrimination in broadcast transactions, and to
promote minority participation in the industry, with particular
attention to the transition to digital broadcasting." While some
civil rights organizations applaud these steps as separate from the
cross-ownership ruling, others say these measures were reached
“without adequate data and any thorough study of the issue.”
Certain organizations also believe that the agency should have
addressed these measures fully before pursuing wider reform of
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U.S. economy, is grim. ~ Minorities,
who constitute 34% of the American population, own less than
10% of the media outlets, a percentage that has steadily de-
creased since 1998.® While some see the FCC data on its ad-
vancement of minority groups as contradictory, incomplete, or
arrived at through flawed methodology, the data does demon-
strate a stark difference between population demographics and
media ownership. Non-Hispanic white males control 76.6% of
all stations, leaving women, who represent 51% of the U.S.
population, with 4.97% of all stations; Latino Americans, who
represent 14% of the U.S. population, control 3.26% of all sta-
tions; African Americans, who represent 13% of the U.S. popu-
lation, control 1.3% of all stations; and Asian Americans, who
represent 4% of the U.S. population, control 0.44% of all sta-
tions.” The vast majority of minority-owned stations are techni-
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cally inferior AM stations or low-powered FM stations and most
are licensed to towns far from central cities. ' Only four of the
400-plus cable channels available in the U.S. are minority-
controlled (TV One, The Black Family Channel, SiTV and The
Africa Channel). The Black Entertainment Channel was sold to
Viacom in 2000.'"  Minority ownership in the telecom sector,
including wireless, is negligible, with a few small companies
holding licenses in a handful of rural communities. > Of the 100
most-visited U.S. websites, none are owned by minorities. °

This issue goes beyond just fairness for women and minor-
ity owners. Advocates for civil rights issues in the telecom in-
dustry are actively urging the FCC to take immediate, determi-
native steps to reverse these numbers because of the powerful
role this particular industry plays in society. Media and telecom-
munications are the primary definers of both our culture in
America and the world at large. Regarding the need for a diver-
sity task force, Rev. Jesse Jackson, Sr., founder of the Rainbow/
PUSH Coalition, said that the lack of minority owners leads to
minorities being depicted in the media as “less intelligent than
we are, less hard working than we are, less patriotic than we are
and more violent.”" According to Jackson, ownership is central
to civil rights issues because control of the media translates into
control of the issues on the nation’s social agenda."

THE BAD HISTORY

Vocal opponents of the FCC’s latest ruling see it as more of
the same discrimination and exclusion that they have been fight-
ing for decades. “In our attempts to kick the doors in, we’ve
submitted countless proposals, most of which the FCC has re-
jected, ignored existed or placed on eternal hold,” said David
Honig,'® Executive Director of the Minority Media & Telecom-
munications Council, which represents more than fifty organiza-
tions before the FCC. Honig added that case history and admin-
istrative actions show that while the FCC is supposed to remove
market entry barriers for smaller businesses, it has instead been
the primary obstacle for minority owners and interests.'’

In the 1950s, the FCC renewed the construction license of
Southland Television,"® a segregationist owned station. The
FCC gave full faith and credit to a Louisiana segregation law
that was in direct contradiction to the Telecommunications Act
of 1934, which prohibited regulation in communication by wire
and radio from discriminating on the basis of race."

In Lamar Life,® a case decided during the turbulent civil
rights movement, the FCC renewed the license of WLBT in
Jackson, Mississippi to a White Citizens Council Leader. This
Council Leader urged re-segregation and deliberately cut off
programming when the NAACP was expected to appear. The
ruling was quickly reversed when the United Church of Christ
asked the D.C. Circuit Court to intervene based on WLBT’s
refusal to fulfill its obligation to serve the general public interest,
including the sharing of opposing views in favor of integration.
*l' The court later ordered the FCC to deny the renewal of the
license and noted that a “curious neutrality-in-favor-of-the-
licensee seems to have guided the Examiner in his conduct.”
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In 1965, the FCC further reversed minority owner’s pro-
gress when it established what became known as the Ultravision
Rule. This rule required that in order to qualify for a permit, an
applicant must have enough funds to cover all costs and a full
year of operating capital. Although this rule did not consider
race or gender, the standard, which lasted until 1981, made it
almost impossible for anyone other than the very wealthy to get
a license. During that time, the qualifying group was almost ex-
clusively made up of white male owners.

In 1973, the National Black Media Coalition submitted
sixty-one minority ownership and EEO proposals to the FCC,
who rejected all of them.**In 1983, the agency refused to
hold a hearing on WAVY-TV in Norfolk, Virginia despite alle-
gations owners did not invite black employees to the station
Christmas party because they wanted to hold it at a segregated
country club.”

In the 1990s, the FCC and the courts continued to disap-
point civil rights groups with a seeming inability to enforce mi-
nority and local ownership policies in comparative hearings,

the lack of minority owners leads to
minorities being depicted in the media
as “less intelligent than we are, less
hard working than we are, less patriotic
than we are and more violent.”

despite existing evidence of abuses by license owners.”® The
FCC had to get rid of most of its diversity-focused initiatives
when the Adarand v. Pena ruling in 1995 heightened the stan-
dard of scrutiny for federal race-conscious programs from inter-
mediate to strict scrutiny.”’”  Strict scrutiny requires the showing
of a compelling government interest in order to consider race in
forming ownership policies. **

Changes in the Administration create obstacles for advance-
ment, and investigations vary depending on the political priori-
ties of the current president and the person he or she appoints to
head the commission. Civil rights groups were pleased with the
1999 National Telecommunications & Information Administra-
tion’s (“NTIA”) study showing several factors that lead to what
it termed “the digital divide,” including consolidations that ad-
versely impact minority ownership.”” However, after a new
administration came to power in 2001, NTIA concluded their
study by stating that that there was no real race or class division
in internet access, and also stopped publishing its minority own-
ership report.”

The FCC has faced internal conflict in relation to diversity,
as evidenced by the December 18" hearing, in which some com-
missioners rejected or ignored the attempts of other commission-
ers to support diversity. In 2000, FCC Chairman William Ken-
nard released five studies on minority ownership with the inten-
tion of building a legal framework to help restore previously
successful policies that had been repealed or neglected.’’ The
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Commission has yet to publicly mention evaluating these stud-
ies.

THE GooD HISTORY

Despite the aforementioned setbacks, the FCC has been
somewhat involved in minority advancements. The FCC, Con-
gress, and the courts have all played a role in advancing the in-
terests of women and minority owners through administrative
acts, sparse case history, and incentive-based regulation. In the
1940s, the FCC created the Fairness Doctrine based on authority
in §315 of the Telecommunications Act of 1934.*% In the 1970s,
the D.C. Circuit Court ruled that minority ownership should be a
factor in broadcast licensing,”® and must be a factor in the FCC’s
administration of its spectrum management policies.**

In 1974, FCC Chairman Richard Wiley convened the first
Minority Ownership Task Force, which resulted in the tax cer-
tificate and distress sale policies.™> Both policies were applauded
by civil rights and professional minority groups. The FCC’s
various incentive-based regulations are probably the only areas
in which the agency, civil rights groups, and the industry can
agree. A few policies are worth noting.

The Comparative Hearing Policy was created in 1973 when
the D.C. Circuit held that it must consider minority ownership as
a comparative factor in choosing among mutually exclusive ap-
plicants for new construction permits.’® The Tax Certificate
Policy was adopted in 1978 and permitted a company selling a
broadcast or cable property to minorities to defer the capital
gains taxes on the sale if the seller reinvested in comparable

munications Development Fund could have been a significant
source of funding for minority broadcast and telecommunica-
tions entrepreneurs, it was terminated in 2005.

In 1996, William Kennard became the first minority to chair
the FCC. His focus seemed to be primarily in wireless communi-
cations and hoped to close the digital divide in access to the
internet. He also actively encouraged new owners to spin off
stations to minority owners during a heavy consolidation period.
He challenged broadcasters to open new doors to women, and
helped push for the creation of the Quetzal/Chase Communica-
tions Partners LP Fund with $175 million in beginning funds.**

When authorizing the creation of television “duopolies” in
1999, the FCC took steps to protect minority ownership by
adopting the “Failing Station Solicitation Rules,” which requires
any applicant for a duopoly to show that “active and serious
efforts” were made to either sell the station or allow for buyers
outside the market.** In 1998, The Rainbow/PUSH Coalition
created the Media & Telecommunications Project to monitor
industry legislation regarding minorities, and it now holds a
yearly symposium attended by industry leaders, FCC Commis-
sioners and investors interested in minority and women owners.

In 2003, the FCC established the Advisory Committee on
Diversity for Communications in the Digital Age, with twenty-
nine experts from the industry. Since their last meeting in De-
cember 2004, the committee has been deprived of staff and de-
nied the ability to hold meetings.*® 2003 was also the year the
FCC first voted 3-2 to deregulate broadcast ownership rules,
thereby allowing a single company to own up to one newspaper,

property.’” This led to more than
200 minority-owned stations.” The
Distress Sale Policy, established in
1978, allows a seller in danger of
losing his license to sell his station
to a minority-owned company for
75% of market value or less, and

The Distress Sale Policy... has
resulted in more than fifty stations
being sold to minorities, and is the
only such policy still in place today.

three TV stations and eight radio sta-
tions in the biggest markets.”” When
Chairman Powell originally presented
this proposal in 2002, civil rights or-
ganizations were distressed. But in-
stead of fighting unaided as in the
past, this time the minority commu-

thereby avoid paying a hefty pen-
alty.** This policy has resulted in more than fifty stations being
sold to minorities, and is the only such policy still in place to-
day.®

DRASTIC CHANGES OF THE 1990s

There is no doubt that the 1990s changed the landscape for
many existing and prospective minority owners in the industry.
The Telecommunications Act of 1996 created several amend-
ments and caused dramatic changes intended to support diversity
in ownership. Gender was added to the list of prohibited dis-
criminations in § 151 of the Telecommunications Act, and § 257
now requires triennial reports on efforts to eliminate market en-
try barriers for small, minority, & female-owned businesses."'
Probably the most important change was to end the comparative
hearing process by deciding that all wireless licenses would be
issued through auctions.”” The FCC used this “designated en-
tity” structure to provide bidding advantages to small and minor-
ity-owned businesses.” And while the creation of the Telecom-
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nity had the assistance of the Ameri-
can public and several other groups.*® If not for groups like the
National Association of Hispanic Journalists and Commissioners
Copps and Adelstein speaking publicly about the issue, the
American public might not have had the opportunity to learn the
rules. More than 2 million Americans filed comments, 99% of
which were in opposition.*’ But despite all the public involve-
ment, media watchdog groups tracked only one national network
reporting on the proposal at 4:30 a.m. on some day in September
2002.7

Minority Media and Telecommunications Council Execu-
tive Director Honig stated prior to the FCC’s 2003 ruling on
ownership that he and several other civil rights and religious
organizations wanted to propose a rule banning transactional
discrimination on the basis of race and gender. Although there
was generally no opposition to this proposal, the FCC eventually
held that it would “decline to adopt a rule without further con-
sideration of its efficacy as well as any direct or indirect effects
on the value and alienability of broadcast licenses.”' Honig
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added that this argument connecting the ban of transactional dis-
crimination affect the value was last made during the filibuster of
the 1968 Fair Housing Act. At this time, senators argued that the
policy would adversely affect the value of property.*” In actual-
ity, property value in general rose after the Fair Housing Act
passed.

THE PROMETHEUS RADIO PROJECT

Those who believed that the 2003 ruling, which allowed a
single company to own up to one newspaper, three TV stations,
and eight radio stations in the biggest markets would put women
and minorities at an even bigger disadvantage against big media
firms, did not give up. Several broadcasters and organizations
banded together and were represented by the Media Access Pro-
ject, a non-profit public interest telecommunications law firm.
They named the effort, The Prometheus Radio Project.

In Prometheus Radio Project v. FCC, the plaintiffs argued
not only that the new rules would give giant companies even
more power, which was not in the interest of the American pub-
lic, but that the process that led to the vote was “faulty.”” The
FCC argued that it had ample authority to change the rules pur-
suant to the Telecommunications Act of 1996, that it took effi-
ciencies of common ownership into account, and that it placed
reasonable limits to protect smaller and minority-owned busi-
nesses.”* In vacating the FCC’s decision, the court temporarily
blocked the new rules and ordered the agency to retain the old
rules during the stay.” Using strong language, the judges stated
that the diversity index measurements used by the FCC to weigh
cross-ownership employed several “irrational assumptions and
inconsistencies.””® The Supreme Court turned down the FCC’s
appeal. It seems like the FCC was focusing on economics as the
measurement for what makes good policy, but there is much
more to a change as big as this one, affecting an industry that
plays such a unique role in society. The public opposition, noted
by the Court, called for more qualitative considerations to deter-
mine if the negative sociological effects outweighed the eco-
nomic benefits.

A NEW FIGHT

Despite the defeat, the FCC began a renewed effort to de-
regulate ownership, and civil rights organizations were again
lobbying against the rules by presenting the agency with propos-
als to help protect diversity ownership if the rules passed. In
spite of this, the December 18" ruling was the same as the 2003
ruling. In addition to requesting a delay, many groups again
stated that the elimination of ownership restraints may set back
the expansion of minority ownership by a generation.’’

the elimination of ownership restraints
may set back the expansion of minority
ownership by a generation.

Referring to the ruling as a relatively minor loosening, Mar-
tin disagreed, stating that competition would guard against a con-
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centration of too much power in the hands of big media.”® In
response to those calling for a delay, the FCC will likely share
evidence that they held eight public hearings across the country,
listened to thousands of oral comments, reviewed over 166,000
written comments, commenced ten independent studies, and
sought industry input.”®

In a proactive move on December 4, 2007, the Senate Com-
merce Committee unanimously passed a bill to block the Decem-
ber 18" vote, requiring another ninety days for comments and
separate hearings for both diversity and localism before the vote
is taken.®” Andrew Schwartzman, President and CEO of the Me-
dia Access Project, has promised to take the FCC back to the

Most civil rights groups agree that
policies allowing a la carte payment per
channel, and giving local broadcasters
priority carriage over cable systems
would be a death knell for small and
minority programmers.

same court that rejected the 2003 rules, if Congress does not act
on the Committee’s bill.*" Civil rights organizations are ready to
continue the fight. Rainbow/PUSH leader, Jackson, says the rul-
ing seems like a “bizarre act of retribution,” designed to under-
mine the recent progress of channels like TVOne.*” Most civil
rights groups agree that policies allowing a la carte payment per
channel, and giving local broadcasters priority carriage over ca-
ble systems would be a death knell for small and minority pro-
grammers.®

SEPARATE MEASURES

The response on December 18™ to the adoption of diversity
measures to help women and minority-owned businesses gain
access to capital was overwhelmingly positive. Some examples
of these measures are changing permit deadlines, requiring proof
of non-discrimination to renew a license, giving priority for eli-
gible entities in certain duopoly situations, and revising the ex-
ception to the prohibition on the assignment or transfer of grand-
fathered radio station combinations.®* The FCC will also con-
vene an annual “Access-to-Capital” conference focused on in-
vestment and financing for women and minority owners.” With
the analog to digital TV broadcast transition beginning in Febru-
ary 2009, there will be spectrum to spare, which Chairman Mar-
tin wants to lease to women and minority owners, but Commis-
sioner Adelstein refers to this as “media sharecropping,” and not
a viable alternative.®

Despite a disagreement on some definitions, the Minority
Media and Telecommunications Council was very pleased with
the adoption of twelve of the minority ownership proposals it
presented to the agency on behalf of the many civil rights and
professional organizations it represents, such as The National
Association of Black-Owned Broadcasters, and the Women’s
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Institute for Freedom of the Press. It was also pleased with the
thirteen proposals out for comment. Honig said that the meas-
ures taken will likely produce an increase of 5-10% in revenue
and help women and minority owners secure more capital.®’
These solutions are very much in line with the requests of the
National Association of Broadcasters which believes that adopt-
ing policies that emphasize public/private partnerships and rely
on market-based stimulants will be the most successful strat-
egy.®

The only negative response to the measures was less be-
cause of the measures themselves, but more because of their
timing and impact in comparison to the larger ruling. Rev. Jack-
son said that the passing of these measures is more of a “public
relations effort intended to allay fears by offering up what is
now widely seen as a consolation prize.” *

FINDING SOLUTIONS

Some suggestions to improve the situation are small, such
as making things easier by revising and simplifying the Form
323 Ownership Report to be more transparent, as well as ex-
panding the class of owners required to file the form.” Some
are larger solutions, such as the Diversity Credit System pro-
posed by the MMTC in which similar to the one utilized by the
EPA, credits would be attached to licenses and given or taken
away based on the holder’s diversity record.”’ Honig believes
this will incentivize diversity, deincentivize concentration, mini-
mize regulatory intervention, and provide a new source of capi-
tal for minority businesses.””

In dealing with sensitive issues such as race and gender,
incentives are the best way to address the conflict when the gov-

of respect will go a long way in making the relationship between
the FCC and civil rights organizations one of partners and not
adversaries.

The organizations representing minority owners need to
continue to work with each other. The work of groups like the
National Association of Hispanic Journalists, who got the word
out to civil rights organizations, politicians, and the American
public prior to the 2003 ruling, seemed to be a helpful factor in
the post-ruling court decisions. The Prometheus Radio Project
also showed the results of combining forces. These organiza-
tions need to continue to work with the FCC despite their differ-
ences. Even though the agency’s history is distressing and the
ownership rules may be a blow to the organization’s efforts,
other recent measures and changes to policy show an effort by
the FCC to address the issue in a positive way. Due to the insis-
tence of organizations like Rainbow/PUSH and MMTC, the
agency has no choice. The only way to get past the rhetoric,
push for the gathering of real data, and spur action, is to build
the consensus among commissioners to lead the organization in
the right direction.

CONCLUSION

There is a consensus that the FCC must react to the drastic
changes in the telecommunication and media industries. When
the ownership rules were made in 1975, the media and telecom-
munications landscape was very different, and devices like ca-
ble, satellite television, and the Internet did not yet exist. As
Chairman Martin said in his press statement on December 18",
the FCC must find a balance between the need to support the
availability and sustainability of the industry without harming

ernment is involved, especially after
Adarand established that the strict
scrutiny standard applies to racial
classifications. With the consumer
power of women and minorities
growing by the billions every year,
the FCC should have no problems in
devising incentives. Grutter v. Bollin-

The future of the American
consumer market lies in
embracing diversity, which
touches and affects every
U.S. industry.

diversity.”* This is the basic challenge of
marrying government regulation with
market needs. The FCC has a statutory
obligation to do both, and organizations
like the National Association of Black
Owned Broadcasters, the Diversity Task
Force of the Federal Communications Bar
Association, and programs like the

ger, which established that diversity itself is a compelling gov-
ernment interest, could work in the FCC’s favor as long as the
agency does not give women and minority owners an advantage
that would seem unreasonable.” If larger owners see this as
unreasonable, it could invite legal action that would inundate the
agency with lawsuits from owners with limitless resources.
Fighting these lawsuits would occupy the agency’s time, and it
would no longer be useful to anyone.

The FCC has to get behind the issues in a consistent, out-
spoken, and public way. Support for programs has seemed to
depend only on the political makeup on the current Commission
and Administration. As this fight is an uphill battle, losing mo-
mentum based on elections and appointments can be extremely
detrimental. The agency needs to do a better job of acknowledg-
ing the proposals at the hearings and giving reasons for their
rejection, or why there is a delay in a decision. This basic level
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NTIA’s Minority Telecommunications Diversity Program, will
be their best source for solutions.

First and foremost, nothing of real substance can be done
until the true state of minority-ownership is assessed at every
level in every market, using measurements that are consistent
regardless of who is performing the study, or the incumbent ad-
ministration. Indeed, impartiality could be ensured by requiring
a third party to conduct the investigations. The negligible status
of minorities in the telecommunications arm of the industry is a
glaring indictment of the FCC. With the Telecommunications
Act of 1996, the FCC created legislation allowing smaller tele-
com owners to enter the market with less capital and less ability
to build new facilities, and it missed a great opportunity to create
a focus on the lag in diversity ownership.”

The future of the American consumer market lies in em-
bracing diversity, which touches and affects every U.S. industry.
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Telecommunications and the media are the ways in which peo-
ple connect with one another, shaping societal discourse and
presenting our culture, beliefs, leadership, and priorities to the
rest of the country and the world. In turn, the media industry will
also be changed by the growing numbers of people of color in

other nations, who have access to their products and services.
Survival under these inevitable conditions will hinge on an in-
dustry’s ability to give people what they want. More regulation
is not the answer, but more collaboration, incentives, and more
diverse ownership could be.
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DIVERSITY INITIATIVES IN THE WORKPLACE: THE IMPORTANCE
OF FURTHERING THE EFFORTS OF TITLE VII
By Daniela M. de la Piedra*

ver the years, diversity has become an important issue

in the workforce. While affirmative action programs

originally targeted practices in the recruitment, hiring,
and retention of female and minority applicants,' diversity initia-
tives today benefit all employees by fostering an appreciation
and understanding of diverse backgrounds, which results in hap-
pier workers and greater productivity and profit for the em-
ployer.

This article explores the need for, and the legality of, em-
ployer diversity initiatives in the private sector, and ways in
which private employers may protect themselves against reverse
discrimination suits in the implementation of these programs. In
the discussion, this article examines the history of inclusion and
diversity in the American workplace, as well as Supreme Court
jurisprudence on diversity and affirmative action in educational
settings and in the workforce. In making recommendations, this
article makes the case for diversity initiatives and suggests ways
in which a company may educate its employees about the impor-
tance of inclusion in the workplace, and subsequently, how em-
ployers can translate that awareness into effectively diversifying
their workforce.

HISTORY OF DIVERSITY

EXEcUTIVE ORDERS AND TITLE VII

Until the 1960s the majority of Americans lived in govern-
ment-sanctioned segregation that permeated schools, restaurants,
and the workplace. The federal government outlawed segrega-
tion in public spaces through the landmark Civil Rights Act (“the
Act”) of 1964, with Title VII of the Act cementing past attempts
at fairness and inclusion in the workplace.”> These previous at-
tempts at change and equality had been developing for decades.
In 1941, President Roosevelt signed Executive Order 8802 to
reaffirm the country’s anti-discrimination policy, prohibiting
discrimination in the defense industry or government on the basis
of race, creed, color, or national origin.3 The Executive Order
called for the full and equitable participation of all workers. This
was the first presidential action taken to prevent employment
discrimination; however, it fell short of effectuating change since
it failed to establish an enforcement authority for the govern-
ment. Seven years later, President Truman issued Executive Or-
der 9981, which established the President’s Committee on Equal-
ity of Treatment and Opportunity in the Armed Services to over-
see and effectuate changes necessary to end discrimination
within the armed forces on the basis of race, color, religion, or
national origin.* Although Executive Order 9981 did not specifi-
cally mandate desegregation of the armed forces, a few days af-
ter issuing the order President Truman explained at a press con-
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ference that the intent of the order was to desegregate the mili-
tary branch.’

The Civil Rights Movement led to the passage of Title VII,
which prohibits employers from discriminating against employ-
ees on the basis of race, color, religion, sex, and national origin
with respect to a person’s compensation, terms, conditions, or
privileges of employment.® The purpose of Title VII is to achieve
equal employment opportunities for participants in the workforce
by eliminating historical and artificial barriers that operated
against disadvantaged groups in the past.” Notably, Title VII was
not meant to allow or require employers to provide preferential
treatment to achieve the goals of the statute. Combined with a
growing societal sense of social and moral obligation, however,
the civil rights laws sparked interest in workplace diversity pro-
grams and initiatives around the country.®

SUPREME COURT JURISPRUDENCE SUPPORTS DIVERSITY
INITIATIVES IN THE WORKPLACE

The Supreme Court first addressed Title VII and the use of
voluntary race-conscious affirmative action plans in the work-
place in United Steelworkers of America v. Weber.” The Court
decided whether Title VII forbade private employers and unions
from voluntarily agreeing upon bona fide affirmative action
plans that granted racial preferences in the petitioner’s plan by
reserving half of the openings in the newly created in-plant train-
ing programs for blacks."’

The Court found that the affirmative action plan in Weber
had been voluntarily entered into by the employer and the union
through a collective bargaining agreement.'' The plan was de-
signed to eliminate racial disparities in the petitioner’s almost
all-white craft-work forces. The Court held that Title VII did not
prohibit all private and voluntary race-conscious affirmative ac-
tion plans and explained that the plan in question worked toward
the same goals as Title VII—to help place blacks on equal foot-
ing with whites in the workforce.'> The Court clarified that §703
(j) of the Act states only that nothing in Title VII may be inter-
preted to require, as opposed to permit, an employer to grant
preferential treatment. Subsequently, the Court concluded that
Congress did not intend to forbid all affirmative action pro-

Combined with a growing societal sense
of social and moral obligation, however,
the civil rights laws sparked interest in
workplace diversity programs and
initiatives around the country.
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grams. "

The Weber Court provided important guidance for future
diversity plans. The Court asserted that a plan is lawful if: (1)
the purpose of the plan is to eliminate the racial imbalance in a
particular workforce; (2) the plan does not unnecessarily tram-
mel the interests of the white employees; and (3) the plan is a
temporary measure, lasting until racial imbalance is rectified."*

In Johnson v. Transportation Agency of Santa Clara, the
Court further clarified the legality of race and gender-conscious
decision-making processes in a

way to gain the skills to succeed in a global market is to have
diverse employees with different cultures, opinions, and ideas.”

AFFIRMATIVE ACTION VS. DIVERSITY INITIATIVE

Although affirmative action programs and diversity initia-
tives address diversity in the workplace, they do so through dif-
ferent approaches. Title VII does not require an employer to
affirmatively address racial, gender, or other class imbalances in
the workplace. Therefore, based on the anti-discrimination law
alone, an employer is not in violation of Title VII for merely

job promotion situation."” Peti-
tioner Paul Johnson brought an
action against his employer when,
pursuant to its affirmative action
plan, the employer overlooked
Johnson to promote a female em-

affirmative action programs are
mandatory for employers, forcing
employers to meet certain standards
to level the playing field

failing to address inclusion. By con-
trast, affirmative action programs are
mandatory for employers, forcing
employers to meet certain standards
to level the playing field and to bal-
ance the representation of diverse

ployee, Diane Joyce. The Court ultimately held that the em-
ployer did not violate Title VII when it took Joyce’s sex into
account in its decision to promote Joyce instead of Johnson.'®

The employer’s affirmative action program was formed to
address the recognized small percentage of women and minority
employees that were placed in management, professional, and
technical positions. The employer felt that a plain prohibition of
discrimination was not enough to remedy the effects of previous
discriminatory practices, and would not help to place disabled
persons, women, and people of color on equal footing with oth-
ers as an affirmative action plan would.'” The plan did not have
quotas, but it allowed the consideration of gender and ethnicity
to enter the evaluation of qualified candidates for positions
where those groups were underrepresented. This was done in
order to reach the goal of a work force composition that re-
flected that of the area labor force."® Consequently, the Court
found that the affirmative action was lawful because the plan
was well thought out; it sought to remedy a past wrong; it did
not unnecessarily trammel the rights of others; and it had reason-
able built-in bench marks by which to evaluate the progress and
necessity of the plan."”

In addition to allowing affirmative action programs in em-
ployment, the Supreme Court has recognized the value of diver-
sity and its use as a tool to remedy underrepresentation of certain
classes. In Grutter v. Bollinger, the Court found that the Univer-
sity of Michigan Law School’s race-plus diversity plan to be
holistic, narrowly-tailored, and temporary, and thus constitu-
tional.*® The law school did not have quotas, and the race of an
applicant was one of numerous factors taken into consideration
in admission decisions, which themselves were individualized
and flexible.”

The Court in Grutter explained that by increasing the diver-
sity of the school, the diversity plan had substantial benefits such
as promoting cross-racial understanding, breaking down stereo-
types, and contributing to a more engaging and enlightening
classroom discussion.”” The Court emphasized the importance
of diversity by noting that the benefits are real and that major
businesses in the United States have acknowledged that the only
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groups in the workplace.**

Affirmative action programs often have a remedial purpose
based on past historical discrimination or disadvantages experi-
enced by a certain class. Contractors who work with the govern-
ment, for example, are expressly prohibited from discriminating
on the basis of protected traits and sometimes are also required
to implement affirmative action programs to increase the partici-
pation of women and minorities.”

Unlike affirmative action, however, diversity plans are vol-
untary and are meant to have the long-term benefit of increased
productivity and profit.*® In addition to government and em-
ployer-imposed diversity initiatives, clients of companies may
also play a role in forcing an employer to address its diversity
strengths and weaknesses. For instance, some clients require
contractual provisions mandating certain levels of diversity for
teams that will work on specific issues. Clients demand this type
of service because they recognize the strength and business-
sense of diversity, which in turn forces employers to evaluate
their progress and maintenance of diversity goals and achieve-
ments. >’

Affirmative action programs and diversity plans are often
confused as being the same thing, but in fact the two programs
have different origins and varying goals. Affirmative action pro-
grams are imposed on employers by the government and have a
narrow focus on race and gender, and the hiring process from an
established applicant pool. Alternatively, a diversity plan is self-
imposed by the employer and addresses ways in which to ex-
pand the applicant pool to all underrepresented communities, as
well as to address other aspects and components of the work-
place environment.

some clients require contractual
provisions mandating certain levels of
diversity...because they recognize the
strength and business-sense of diversity
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THE RELEVANCE OF DIVERSITY TO BUSINESSES TODAY

Diversity initiatives address multiple issues that employers
face in dealing with employees, clients, and business in general.
First, diversity initiatives help the employer's business look
more like society at large. Due to societal factors, minorities and
women continue to be disproportionately underrepresented in
most fields, reducing their experience and benefits in the work-
place.”® These initiatives recognize this disparity and target a
more diverse group of potential applicants which the employer
would not otherwise be aware of. Additionally, the recognition
of employees’ varying qualities of experience in the workplace
makes it possible for employers to provide additional support to
these groups.

Second, employers have realized that diversity affects the
bottom line.”” By bringing in a diverse group of employees, an
employer has a heterogeneous pool of talent from which to ob-
tain novel ideas and solutions. This asset in turn leads to unique
outcomes that more effectively solve a client’s needs and lead to
greater profits. This aspect of diversity initiatives also addresses
the changing demographics of customers and markets.”® Em-
ployers must keep up with new markets and cultures in order to
develop and maintain a business advantage in their field.

Third, diversity initiatives help employees to learn about
their differences, and to understand and respect each other inside
and outside of the workplace.’ An increased sense of connect-
edness and camaraderie reduces conflicts and increases satisfac-
tion levels, which result in more effective and higher quality
productivity. Finally, diversity initiatives not only increase reve-
nue, but they can also reduce costs.”> By effectively managing
diversity, attracting great talent, reducing turnover, and prevent-
ing lawsuits, a company can save a substantial amount of
money.

By effectively managing diversity, at-
tracting great talent, reducing turnover,
and preventing lawsuits, a company can

save a substantial amount of money.

Management consultant John P. Fernandez, conducted re-
search on various companies to explore the real effects and
benefits that flow from a company’s commitment to diversity.”
Fernandez’s research shows that the best way for an employer to
fulfill their clients’ needs is by maintaining a diverse group of
employees. For example, in order to be successful, a company
must identify a market segment’s needs, preferences, and expec-
tations. The most effective way to achieve this is through re-
search and analysis by people who share common characteristics
with the market segment being targeted. To that end, the Good-
year Tire & Rubber Company conducted research on women’s
needs on the road and subsequently developed tires that better
addressed women’s focus on safety.”* Similarly, the Cadillac
Motor Car Division of General Motors Corporation developed a
luxury model car for women based on results from various focus
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groups.”® The key members of the team — engineers, finance,
and marketing managers — were all female.*®

Fernandez also points to the severe effect on profits that can
occur when there is a failed attempt to achieve a cultural under-
standing. For example, when a car-rental company in Hong
Kong tried to promote itself by giving away green hats, the pro-
motion failed because it had neglected the cultural meaning of
the hats: in Chinese superstition, when a man wears a green hat,
this means that his wife is cheating on him. Similarly, a Spanish
language version of the Microsoft Word application inadver-
tently provided a series of offensive synonyms for ethnic groups.
In both circumstances, had these companies used more diverse
teams working in these markets and on these issues, those sce-
narios could have been avoided, along with their embarrassment
and reduced profits.”’

GUIDANCE ON LAWFUL AND UNLAWFUL “DIVERSITY”
PRACTICES

Beyond the foundation for the roots of diversity initiatives
and the need for diversity awareness, implementation, and man-
agement, one must look at the structure within which businesses
may develop these initiatives. The Supreme Court’s guidance on
diversity within educational settings proves instructive for ad-
dressing similar issues in the workplace. Additionally, the lower
courts have also issued instructive opinions. Employers should
examine and evaluate the diversity needs of their organizations,
and then should seek to develop programs that fit those needs
within the confines of the law.

DIVERSITY INITIATIVES FOUND LAWFUL

Federal courts have had the opportunity to examine and rule
on diversity initiatives by employers, and provide additional
guidance on what constitutes a lawful plan. In deciding whether
an employer has violated Title VII by instituting a diversity ini-
tiative, courts look at factors such as the right of an employer to
diversify its workforce, the potential needs and benefits of diver-
sity, and the plan’s consistency with Title VII objectives.

The U.S. District Court for the Eastern District of Pennsyl-
vania has dealt with the right of an employer to develop a diver-
sity initiative, explaining that proof of such an initiative, on its
own, is not enough to prove reverse discrimination. In
Donaldson v. Exelon, the plaintiffs, a group of older white men,
alleged discrimination based on age and race, asserting that
“diversity” within the company was equivalent to discrimination
against older white men, such as themselves.*® The plaintiffs
sought to certify the class, but the court denied such a certifica-
tion citing a failure of the plaintiffs to point to a particular
shared injury.”> Although the class did not get past the classifi-
cation hurdle, the court went on to explain that an employer’s
diversity program, on its own, is not enough proof of discrimina-
tion, and that such diversity plans are generally lawful.** Citing
Grutter, the court discussed an employer’s right to be concerned
with, and address, diversity in the workplace, and that an em-
ployer’s decision to diversify is in fact a smart business decision
that correlates with change in the global market.*!
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In Peterson v. Hewlett-Packard, the Ninth Circuit found
that the employer’s diversity initiative, comprised of hanging up
“diversity posters” displaying employees who were black, La-
tino, and homosexual did not violate Title VIL.* Additionally,
the court in Peterson found that the employer was not required
to accommodate Peterson who, in response to the “diversity
posters”, exhibited Biblical scripture condemning homosexual-
ity which, though in his cubicle, was large enough to be legible
from adjacent corridor.® The court reasoned that efforts to
eradicate discrimination against homosexuals or other groups in
the workplace are consistent with, and work toward the goals
of, Title VIL.** A campaign that devotes special attention to the
prejudice surrounding homosexuality in order to increase toler-
ance and respect is not unlawful.** Furthermore, the employer
in this case had taken special care to develop the diversity initia-
tive at a three-day conference and subsequent planning meet-
ings that were attended by

VII because GM would also have rejected the application if the
plaintiff had been of a different religion, as the plaintiff would
fail to establish a prima facie case of discrimination because he
would not have been able to show that, all other things being
equal, a person of a different religion was treated differently.
The Affinity Group Guidelines, a voluntary program designed
by the employer over the years, treated all employees with a
religious position equally, and was thereby in accordance with
Title VII. The company did not recognize as an Affinity Group
any group organized around a religious position.”’

Courts such as the Seventh Circuit have ruled that recruit-
ing from minority communities and expanding the pool of can-
didates and applicants is lawful.™® Similar to Grutter, the Sev-
enth Circuit in Mlynczak v. Boldman pointed to the fact that the
employer did not set quotas, and that once the applicant pool
was set, the employer did not make a decision to hire an appli-
cant based on his or her minority

many employees.*®

The court in Peterson held
that the employer lawfully
terminated Peterson because
his religious passages created
a hostile and intolerant work
environment in violation of the
company’s anti-harassment

A campaign that devotes special
attention to the prejudice
surrounding homosexuality in
order to increase tolerance and
respect is not unlawful.

status.” The court also emphasized that
to increase diversity, an employer may
lawfully use an open, nationwide, and
competitive application process as op-
posed to one restricted to internal candi-
dates, especially if internal employees
are themselves not diverse.”

DIVERSITY INITIATIVES AND PRACTICES

policy, and because Peterson

failed to remove the passages that the company regarded as de-
meaning and degrading.’’ Although complete harmony is not a
goal of Title VII, the court held that the statute does not require
employers to accept or accommodate employee discomfort that
manifests itself in demeaning behavior toward others.*® Unlike
Peterson’s aggressive passages, the employer’s diversity poster
series did not attack anyone based on class membership, and
instead fostered tolerance and inclusion.*’

In Moranski v. General Motors, the Seventh Circuit exam-
ined the legality of affinity groups created in the workplace of a
private employer.”® General Motors (“GM”) created the oppor-
tunity to start affinity groups as an effort to support employees
from diverse backgrounds and to improve company perform-
ance.’' The Affinity Program Guidelines however, did not rec-
ognize entities that shared only a common interest or activity, or
groups that were organized around a religious purpose.”> When
the plaintiff submitted an application for the “GM Christian
Employee Network,” the company denied him Affinity Program
status. Shortly thereafter, the plaintiff filed a suit alleging that
GM had committed unlawful religious discrimination against
him when it rejected his application.”

The Seventh Circuit held that the employer’s denial of rec-
ognition for a Christian affinity group did not constitute reli-
gious discrimination in violation of Title VIL>* The court ac-
knowledged that while some companies recognize affinity
groups that are organized on the basis of religion, an employer
may lawfully prohibit the recognition of any religious groups in
its workplace.” The court found that GM did not violate Title
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FouNnD UNLAWFUL

In addition to providing clarifications on what employers
can lawfully do to diversify their workforce, courts have issued
opinions that help employers understand which actions may be
illegal even in the name of diversity and inclusion. Although an
employer may have good reason to diversify, it must comply
with Title VII at all times.

The Fifth Circuit in Clements v. Fitzgerald’s Mississippi
held that an employer cannot fire an employee to replace him
with a “diverse” employee who has less experience.®’ The court
in Clements found that where a manager made comments that
an employee was boring and bland, told others that he wanted to
diversify the workplace, fired the employee despite a contrac-
tual obligation not to, and subsequently replaced the employee
with a less qualified person for the sake of diversity, there was
circumstantial evidence of racial discrimination.”> The court in
this case made it clear that an employer cannot discharge a
qualified employee and replace him or her with a less qualified
person only for the purpose of diversifying the company, espe-
cially if there is a contractual obligation to continue the employ-
ment of the original employee.*®

An employer may not replace an employee with a less
qualified diverse employee, and as the Seventh Circuit dis-

Although an employer may have good
reason to diversify, it must comply
with Title VII at all times.
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cusses, an employer may not add diverse applicants haphazardly
into the hiring process.* The plaintiff in Rudin v. Lincoln Land
Community College filed a suit for discrimination on the basis of
race and sex due to the employer’s failure to hire her for an in-
structor position.” The person selected for the position, Paul
Hudson, a black male, was screened out by the hiring team and
therefore was not selected for an interview. However, when the
list of interviewees reached the Equal Employment Opportunity
Officer, she added Hudson back onto the list.*® After the inter-
views, the plaintiff was ranked second highest and Hudson was
ranked second from the bottom.”” Due to various and contradic-
tory explanations, it is not clear who in the company received
the interview scores and when these where received, but the
employer ultimately hired Hudson instead of the plaintiff.*®

The Rudin court found that the addition of Hudson into the
interview pool combined with other facts and circumstances in
this case, constituted circumstantial evidence of racial discrimi-
nation.”  Hudson was effectively allowed to bypass the first
elimination round because of his race. The court also found it
probative that the employer failed to follow its own internal pro-
cedure in the hiring process, stating that the employer’s system-
atic abandonment of its hiring procedures was circumstantial
evidence of discrimination.” The Seventh Circuit also noted
that an employer’s failure to follow its own hiring procedures
could constitute pretext evidence for unlawful discrimination.”
Additionally, the court explained that administrative pressure to
hire a “diverse” candidate is not a legitimate, non-discriminatory
reason to hire a candidate over another more qualified candi-
date.”

RECOMMENDATIONS: USING DIVERSITY TO COMBAT
DISCRIMINATION IN THE WORKFORCE AND TO KEEP UP
WITH THE GLOBAL MARKETPLACE OF IDEAS,
CULTURES, AND PEOPLE

As evidenced by the various courts that have ruled on em-
ployers’ diversity plans and initiatives, there is a good amount of
guidance for employers to rely on in developing their own law-
ful initiatives. Employers who wish to diversify their workforce
can begin their efforts by expanding their candidate pool to tar-
get non-traditional communities while keeping in mind that they
cannot subsequently give preference to minority applicants in
the hiring process. Employers may also promote diversity and

merited preference to minority groups, and should refrain from
ignoring their own internal procedures in order to increase diver-
sity. Employers have a right to diversify their workforce in order
to keep up with today’s global market; however, they may not
“unnecessarily trammel” on the rights of other employees.”
Addressing diversity needs within a company is an important
step toward creating an efficient and profitable company. Busi-
nesses should work on helping their current workforce reach full
potential before raising the diversity of employees. A company
could become more efficient at attracting and hiring traditionally
underrepresented groups of people, but if the company’s culture
is not conducive to retaining minority employees, all efforts at
attracting diverse candidates are wasted when turnover is high
and uncontrollable.

In Fernandez’s research, he found that many employees do
not understand what diversity really is or why it is important for
anyone to focus on it.”* This provides the starting point for an
employer who wishes to develop and implement a diversity pro-
gram. The company should survey the staff to see where they
stand on the issue of diversity, and what their attitudes about
diversity are. Once the company has evaluated what its starting
point is, it can begin to develop an appropriate plan for its work-
place.

To effectively educate and raise awareness about diversity,
employers need to first have the right leadership to pave the
way. This leadership, whether it is the board of directors or man-
aging supervisors, needs to reflect the makeup of the company
or the makeup the company aims to achieve. This will not only
legitimize the company’s commitment to diversity, but it will
also allow the company to invent a better diversity plan devised
by a diverse group of people with real life experience. If compa-
nies start instituting diversity at the top levels, this will set the
precedent for lower level positions, and there will be a trickle-
down effect throughout the company.” Additionally, the inclu-
sion of women, people of color, and other minority groups on
committees, is important. However, the education of diversity
cannot be assigned solely to diversity committees, nor should
these be given the full responsibility of developing and imple-
menting a company’s diversity plan.”®

Employers should implement diversity training in a variety
of ways. Employers could provide a safe space for dialogue,
either formal or informal, to raise awareness and foster an under-

inclusion within their workplace
through various initiatives, and are
not obligated by law to tolerate of-
fensive resistance and reactions to
their diversity programs and plans,
since this type of behavior contra-
dicts the very purpose of the em-

Employers have a right to diversify
their workforce in order to keep up
with today s global market, however,
they may not “unnecessarily trammel”
on the rights of other employees.

standing of how different people
experience the workplace and
what employees’ needs are in
order for them to reach their full
potential in the workplace. Em-
ployers should also put more
effort into including those people

ployer’s diversity programs. Lastly,
an employer has a right to design its own diversity initiative, but
it must be well thought out and it must include a type of evalua-
tion system to assess progress.

At the same time, employers must be mindful of giving un-
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who are less likely to attend so-
cial events, such as women and people of color. Employers
should find out why certain people generally choose not to at-
tend certain social events, and should use that feedback to organ-
ize different events that evoke a greater sense of belonging in
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these underrepresented groups.”’

Another way to build support for employees in a company
is to create affinity groups that center around a particular trait,
whether it is gender, race, or disability. Many times, these
groups will be formed by employees themselves, but it is impor-
tant for a company to show support, whether it be through fund-
ing, resources, or simply by creating a safe space for these
groups to meet. Affinity groups are important for traditionally
underrepresented groups as it gives these groups a chance to
share experiences, seek and give advice, and build camarade-
rie.”®

Along with the creation of affinity groups, employers
should develop mentoring programs. Mentors can provide fel-
low employees with guidance and advice, as well as a better
understanding of the company’s culture, which will raise em-
ployees’ awareness of the language and rules of the workplace,
and will empower them to achieve better results in their work.”

A company must not only provide support to its diverse
staff, but must also provide support and training to the company
as a whole in order to create an environment that is truly under-
standing, knowledgeable, and accepting. Employers should pro-
vide ongoing communication to stress their commitment to di-
versity needs, and the implementation of diversity programs.
Training should also be provided to management so they can
learn how to manage diversity effectively—increase the appli-
cant pool, reduce turnover, increase satisfaction and retention —
and how to measure results and progress.* Furthermore, com-
panies should work to make diversity less of a foreign concept
by making it a part of other trainings sponsored by the employer.
The understanding of diversity is a transferable skill set, and
should be included and reinforced in trainings across the board
to increase cross-cultural understanding and to help employees
work more effectively with each other in different settings of a
workplace.

Once a company has addressed its internal diversity needs,
it is ready to develop programs and initiatives to target underrep-
resented groups as potential candidates and employees. In order
to increase diversity within a company, the company will need
to attract new and talented people, and there are various ways by
which an employer can achieve this. Employers may choose to
develop a partnership with schools or establish an internship

The understanding of diversity is a trans-
ferable skill set, and should be included
and reinforced in trainings
across the board.

program that focuses on recruiting people from underrepresented
groups.®" The hope is that through these programs, the company
will increase its candidate pool and will do so with candidates
that are groomed for the company early on, before graduating
from college. Employers may also gain additional exposure by
participating in career fairs targeted at the various traditionally
underrepresented groups. In many instances, employers need to
promote themselves, and they must go to the diverse candidates
rather than the other way around. Similarly, companies can also
consider marketing themselves by partnering with other organi-
zations and sponsoring events that focus on diversity issues.*
This will not only stress the company’s commitment to diver-
sity, but it can also attract less traditional candidates that may
not have been exposed to the company otherwise.

Another effective way for an employer to demonstrate its
commitment to diversity is by using diverse suppliers.*> An em-
ployer’s support of another workplace that is diverse can make
the employer more efficient and thus a better choice for its busi-
ness. Additionally, if an employer can show that it works with
diverse groups, it is more likely to better understand the impor-
tance of diversity and how to manage it in its own workplace.

CONCLUSION

Diversity is a critical concept that is important for busi-
nesses’ bottom lines, employees’ productivity, and clients’ satis-
faction. The Supreme Court has recognized the importance of
diversity in educational settings as well as in corporate America.
Clients themselves are beginning to demand that diverse teams
work on their issues or cases. To be successful in today’s com-
petitive global market, with innovative ideas, cross-cultural
awareness, and enhanced productivity, businesses need to edu-
cate themselves on diversity — how to address it, increase it, and
manage it. Diversity is no longer an option, but rather a neces-
sity.
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MuLTI-HUED AMERICA: THE CASE FOR THE RECOGNITION OF A
MULTIETHNIC IDENTITY IN US DATA COLLECTION

By Kamaria A. Kruckenberg*

My little girl in her multi-hued skin
When asked what she is, replies with a
grin

I am a sweet cuddlebums,

A honey and a snugglebums:

Far truer labels than those which are in.’

he above poem resonates deeply with me, and it should:

my mother wrote it about me. She recited its lines to me

during my childhood more times than I can count. It
was a reminder that I, daughter of a woman whom the world saw
as white and a man whom the world called black, could not be
summed up into any neat ethnic category. The poem told me
that, though my skin reflected the tones of a variety of cultures, |
was more than the sum of my multiple ethnic identities. Over my
lifetime, I have recalled this message each time someone asked,
“What are you?” and every time I checked “other” in response to
the familiar form demand that I mark one box to describe my
race.

The classification of multiethnic individuals like myself
recently has been the focus of many heated debates. The Office
of Management and Budget (“OMB”) sets the racial categories
used on numerous forms, including the census. In 1997, the
OMB revised Statistical Policy Directive 15, its rule for racial
data classification, requiring all federal agencies to allow indi-
viduals to mark multiple races on all federal forms.” Because the
implications of the classification of multiethnic individuals in
federal racial data collection are potentially far reaching, this
change has been surrounded by controversy. The census tracks
the numbers and races of Americans for legislative and adminis-
trative purposes. This information is particularly important for
this country’s enforcement of civil rights laws.

Numerous authors argue that the recognition of multiethnic
identity will hamper traditional civil rights efforts. They claim
that policies that maintain civil rights must win out over the indi-
vidual caprice of those who advocate for multiethnic recognition.
On the other hand, many argue that the recognition of the per-
sonal meaning of multiethnic identity is important and does not
hamper the traditional goals of civil rights groups.

In this article I explore the context of this debate by examin-
ing both the history of race and the census. I then examine both
sides of the multiethnic characterization argument. Finally, I end
the article with a proffered solution to the controversy.
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BACKGROUND

WHAT’S IN A NAME? WHY RACE LABELS
MATTER IN THE LAW

Racial categorization is used to enforce civil rights laws,
including monitoring equal access in housing, education, em-
ployment, and other areas. While the census is the most obvious
way to collect this data, Americans also register racial identity
through household surveys, medical research, and a variety of
administrative forms, such as school registration and mortgage
lending applications.” In order to ensure fairness, numerous anti-
discrimination laws, both state and federal, require government
contractors, recipients of government funds, and other private
bodies to track racial and ethnic data.*

However, racial classification is not only used for general
statistical calculations. Race, as marked on birth certificates, em-
ployment applications, and educational forms, has the potential
to have a powerful impact on a person’s life. One obvious exam-
ple is the use of ethnic identity for affirmative action in either the
workplace or an educational setting. Besides these practical ap-
plications, the Census and other such documents play an impor-
tant role in shaping the American ethnic landscape.

““‘In the language of social constructivism, the census
helps to construct recognizable identities....” The cen-
sus is not merely a passive recorder of statistics, but
rather, it actively defines racial identity, and this
makes it a potent tool for marginalized groups seek-
ing redress.”

HISTORY OF THE CENSUS AND A PUSH FOR CHANGE

The US Census first recognized multiethnic people in 1850,
when “Mulattos” were counted separately from blacks under the
category “Color.”® In the following decades, “Mulattos’ were
accompanied by “Quadroons” and “Octoroons.”” All those terms
were included to test Josiah C. Nott’s theory that multiethnic
people were biologically inferior to whites or blacks and subject
to early death.® The additional terms were dropped from the Cen-
sus by 1920, presumably because Nott’s racist theory came to
naught (pardon the pun).” Between 1920 and 2000, the census
displayed no recognition of multiple races."

In the decades after the United States Supreme Court struck
down all bans on interracial marriage in Loving v. Virginia in
1967, the number of families with multiethnic members grew
rapidly, and some people began to balk at listing only one race. "'
As a result, the OMB considered proposals to amend the classifi-
cation system. In 1988, the OMB considered a proposal to
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change the census form to include a multiracial box but dropped
it after federal agencies, including the Equal Employment Op-
portunity Commission (“EEOC”) and the Civil Rights Division
of the Department of Justice, objected.'> The OMB considered a
proposal for change again in 1993 and continued to contemplate
the issue for the next four years. In the end, the OMB rejected a
multiracial box in favor of the instruction to “mark one or more”
races for all government data collection. "

THE SHOWDOWN

The change was not the result of a strong push from the
major civil rights organizations, but was instead proposed and
supported by a small, loosely organized group of multiracial
advocates. In fact, most major civil rights organizations either
remained neutral, or opposed to the shift.'* The Mexican Ameri-
can Legal Defense and Educational Fund (“MALDEF”), the
National Association for the Advancement of Colored People
(“NAACP”), and the Urban League rejected or ignored requests
for support made by the American Multiethnic Association
(“AMEA”), one of the key groups behind the census change.'
After the OMB’s announcement that it would not add a multira-
cial box, but would instead examine the option of choosing mul-
tiple races, these civil rights organizations moved from opposi-
tion toward a kind of grudging neutrality.'® Surprisingly, multi-
ethnic advocates enjoyed support from conservatives like Newt
Gingrich, who saw the multiracial classification issue as an op-
portunity to promote anti-affirmative action and other color-
blind policies. "’

Implementation of the 1997 amendment has been slower
than expected,'® and multiracial advocates say that compliance is
still not uniform, even though agencies were expected to imple-
ment the new format by January 1, 2003." Meanwhile, the de-
bate has moved to the states. Between 1992 and 1998, eight
states added some form of multiracial designation and legislators
in five other states introduced multiracial designation bills.”’ In
1997, thirty-one states reported receiving requests to add a mul-
tiracial category to school forms.*' Thus, the issue of multiethnic
identity continues to be a hotspot on the nation’s political radar.

WHAT BLooD FLows THROUGH MY VEINS?
RACE AND BIOLOGY

In order to fully understand the multiethnic argument, one
must first understand the context in which it exists. This is a
nation that has struggled with race from its beginning. Europe-
ans formulated the notion of biological race during the colonial-
ist era to legitimize the subordination of residents of Asia, Af-
rica, and the Americas.”> These racial categories were based on
external traits, primarily skin color, facial features, and the shape
and size of the head and body. Throughout the eighteenth and
nineteenth centuries, scientists theorized that humans had racial
essences that flowed through blood and determined physical,
psychological, and racial identity.”

Modern science has since demonstrated that “any significant
biological differences between racial groupings are illusory.””*
“Races, in the sense of genetically homogenous populations, do

Spring 2008

not exist in the human species today, nor is there any evidence
that they ever have existed in the past.”” Many Americans still
believe in biological race, yet, most of what we think of when
we discuss race is not about biology; rather the social, political,
and legal construct of race has defined much of who we are.
“Insofar as race is biologically false, but ethnicity is pervasive in
daily life and universal as a narrative and social sciences sub-
ject,” for the purpose of distinguishing the historical idea of bio-
logical race from the broader idea of a constructed identity, as
well as for a clearer analysis and discussion of the topic, I will
primarily use the term “ethnicity” throughout this article.”®

Mulatto: (Myoo-1d’-tO) n. from the Spanish ‘mulato,” young
mule
1. The first-generation offspring of a black person
and a white person
Mule: (myool), n.
1. The sterile offspring of a female horse and a male
donkey?’

Slavery involved the social, political, and economic subor-
dination of blacks for the benefit of whites. In order for slavery
to exist, a clear separation of the races was necessary. Mixed-
race people posed a challenge to this racial system.” Through-
out the history of the United States, most jurisdictions have con-
sidered those of mixed black and white heritage to be black un-

USCIS took precautions to implement
a rule that acknowledged the
complexities and challenges of
petitioners in abusive relationships.

der the law. Under this “one-drop rule,” anyone with any known
black ancestry was considered black, referencing the belief that
any amount of black blood would contaminate white racial pu-
rity. Courts took this rule as being a matter of common knowl-
edge.” Anthropologists term practices like the single-drop rule
“hypodescent,” wherein multiethnic children are assigned to the
racial category of the parents with the lowest social status.*
Such a system serves to maintain the social hierarchy in the face
of racial mixing by policing the gates of the higher social caste.
Under such a paradigm, it is possible to move down from the
higher social category, but power is maintained for the elite by
the impossibility of upward movement into the higher social
group. The single-drop rule is unique to the United States, and
even within the US, applies only to blacks.”'

Despite the fairly consistent legal recognition of those of
black and white ancestry as only black, in practice and popular
view, multiethnic individuals always have been treated differ-
ently. Lighter-skinned slaves were often granted higher status
positions on plantations, and were more likely to be liberated
from slavery, perhaps because of the pervasiveness of sexual
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relations between slave owners and slaves.*> For this reason,

families grew from fewer than 500,000 in 1970 to roughly 2

before the abolition of slavery, multieth-
nic people were “disproportionately rep-
resented among the free,” and many
multiethnic people “achieved a certain
amount of education and economic secu-
rity” closer to that of whites.”> During
those years, some “light skinned blacks”
formed “blue vein” societies, which
were social groups limited to wealthy
blacks whose skin was light enough to

Despite the privileged position
enjoyed by some multiethnic peo-
ple, many Americans thought that

the mixing of races would harm

both blacks and whites—the
mulatto degeneracy theory.

million in just twenty years.* This
figure does not include multiracial
Latinos because Latino is classified
as an “ethnic” group in the census
rather than a “racial” group.”” In the
2000 Census, 6.8 million people
picked more than one racial or eth-
nic category, and nearly half were
under the age of 18, demonstrating
that our society is becoming increas-

permit full view of the veins on the

wrist.** During the antebellum period, South Carolina and Lou-
isiana recognized multiethnic people as distinct from the black
community and created a third racial category of “free persons
of color.”

Despite the privileged position enjoyed by some multiethnic
people, many Americans thought that the mixing of races would
harm both blacks and whites—the mulatto degeneracy theory.*®
The very definition of mulatto, “a sterile hybrid,” speaks to the
belief that “people from Africa and people from Europe are two
different animal species, species that should lead separate lives,
species that cannot be family.”™"” Multiethnicity frightened white
Americans because it challenged the idea of racial purity, and
more significantly, racial superiority.®® A judge in 1896 ex-
plained such thinking:

The amalgamation of the races is not only unnatural,
but it is always productive of deplorable results. Our
daily observation shows us, that the offsprings [sic]
of these unnatural connections are generally sickly
and effeminate, and that they are inferior in physical
development and strength to the blood of either
race.”’

Even American fiction casts multiethnic people as psychologi-
cally different because of their race: the socially confused and
tormented mulatto, the untrustworthy ‘half-breed” Native
American and white mix, and the criminal mestizo appear
throughout American literature.*’

A HIDDEN MAJORITY: MULTIETHNIC NUMBERS PAST,
PRESENT AND FUTURE

Thanks in no small part to slavery, the paradigm of race in
America has always centered on the black/white axis; however,
mixing has occurred across all ethnic groups. While some esti-
mate that as many as 90 percent of blacks have some multiethnic
background,*' today, 30 percent of Asians and 28.4 percent of
Latinos are in interracial marriages, compared to only 10.2 per-
cent of blacks.*

Although it is difficult to estimate the growth of the multi-
ethnic population because such data was not historically tracked,
the growth in interracial couples may give some hint. In 1970,
there were an estimated 321,000 interracial unions in the United
States. By 1990, that number had increased to 1.5 million. ¥
Some studies suggest that the number of children in interracial
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ingly multiethnic.*® According to
the most recent Census Bureau estimates, the number of non-
Latino multiethnic Americans has grown by around one million
since the 2000 Census."’

SAY IT LouDb, MULTI-ETHNIC AND PROUD: THE
IMPORTANTCE OF MULTIRACIAL SELF-WORTH

Just as many other groups throughout history have struggled
for rights and recognition, multiethnic individuals are now en-
gaged in the same struggle. Critics continue to belittle the multi-
racial identification by arguing that its importance is far out-
weighed by potential negative policy implications. Such cri-
tiques ignore two key points: first, personal experiences have
major policy implications, and second, personal experiences are
intrinsically important.

The phrase, ‘The personal is political,” was used by the
women’s movement and other movements as a recognition that
shared personal experiences come out of the social and political
constructions of American life. When multiethnic people de-
scribe feelings of alienation when filling out “Other” in the race
category on forms, or when asked, “What race are you really?,”
they are stating that they too have a shared identity and shared
experience that comes from the socio-political landscape. Multi-
ethnic people make up at least two percent of the population and
that figure is growing rapidly. This group’s shared experiences
are significant and their interests should be taken into account
when making policy decisions. One of the core purposes of civil
rights organizations is to seek recognition of the shared personal
experiences of their members, and by devaluing the experience
of multiethnic people, civil rights advocates ignore their own
historical struggle to show that their group experience was a
matter of concern for all Americans. The difference between the
multiethnic agenda and the traditional civil rights agenda is how
much they have achieved. The multiracial movement is literally
and figuratively the child of the civil rights movement.

The very fact that the concept of multiethnicity has created
such controversy is an indicator that the issue taps into important
social and political questions about the meaning of race and
identity. Indeed, the issue of multiethnicity was central to one
of the most important race cases in United States history, Plessy
v. Ferguson, in which Homer Plessy (an “octoroon,” or one-
eighths black) challenged railroad segregation both on the
grounds that it was unconstitutional and on the grounds that it
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CROSS
My old man’s a white old man
And my old mother’s black.
If ever I cursed my white old man,
I take my curses back.

If ever I cursed my old black mother
And wished she were in hell,
I’m sorry for that evil wish
And now I wish her well.

My old man died in a fine big house.
My ma died in a shack.
I wonder where I’m gonna die,
Being neither white nor black?*

Beyond the policy implications of personal identity, it is
also important not to dismiss the intrinsic significance of multi-
ethnic people’s personal experience. According to psychologist
Erik Erikson, racial identity figures prominently in individuals’
ability to construct a complete, healthy self identity.”® In Brown
v. Board of Education, the Supreme Court placed a great weight
on the effects that school segregation had on the self-esteem of
black children.’’ Brown still stands for the proposition that the
personal and psychological impact of government action (or
inaction) matter.’” If the systematic denial of a multiethnic iden-
tity has a similar personal effect on multiethnic children and
adults, society should be concerned.

While many critics consider the desire for a multiethnic
identity trivial, for most minorities, the importance of group
pride and identity is self-evident. The Black Power Movement

multiethnic people were counted separately, the numbers of La-
tinos, Asians, and blacks would dwindle significantly, making
discrimination harder to prove.”> The OMB’s choice not to cre-
ate a separate multiracial box was in direct response to this fear
of the dilution of historically protected ethnic groups.”® The
OMB also proscribed that those marking white and any other
race category be placed in the non-white category for data tabu-
lation purposes.”” Because of this practice, numerical dilution is
not currently a serious practical concern.

Proponents of the dilution theory assume that multiethnic
individuals should be considered full members of protected eth-
nic groups for civil rights purposes. While the question is un-
comfortable, it must be asked: if civil rights protections are pro-
vided on the basis of historical inequality, should a person with
one white parent receive the same benefits as a person with two
parents of color? These issues are particularly salient in regard
to affirmative action.”® Because multiethnic people have experi-
ences distinct from mono-ethnic individuals, it is arguable that
multiethnic people should be counted separately.

Some of the more skeptical critics see multiracial classifica-
tion as a tool used by conservatives to end programs like af-
firmative action. This suggests that multiracial activists fail to
see the policy implications of their actions, or that they are actu-
ally complicit with those who are working against the interests
of people of color.” In May 1997, speaking before the House of
Representatives' Government Management, Information, and
Technology Subcommittee, Harold McDougall, Director of the
Washington Bureau of the NAACP, publicly expressed this con-
cern, stating, "The census may not be the correct place to make

in the 1960s and 1970s emphasized
the importance of the individual’s
sense of self-worth in regards to racial
identity. As Time Magazine put it in
1967: “There is indeed evidence that
black pride is nourishing the new Ne-
gro's determination to take over his
own destiny and accept no definition
of blackness but his own.”” Why

If multiethnic people were
counted separately, the numbers
of Latinos, Asians, and blacks
would dwindle significantly, mak-
ing discrimination harder to

prove. ol

such a personal statement."®  One
unidentified government analyst put it
more bluntly: "There's no concern on
any of these people's part about the
effect on policy; it's just a subjective
feeling that their identity needs to be
stroked. What they don't understand is
that it's going to cost their own
groups. Though multiracial advo-

should multiethnic people be denied
that same right?

CRITIQUING THE CRITIQUES

The scope of this article is such that I could not hope to
catalogue every objection raised to multiethnic identification. |
will, however, attempt to summarize and briefly respond to
some of the most common critiques of a multiracial category on
the census and multiethnic identity in general.

WRECKING RACE: MULTIETHNICITY AND PuUBLIC PoLIcY

One of the chief objections to the inclusion of a multiracial
category on the census was the policy concern over how count-
ing would impact civil rights legislation. Tabulation procedures
matter immensely because the size of a protected group is a fac-
tor in determining whether discrimination has occurred.* If
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cates are not necessarily conservative
themselves, conservative politicians have been eager to encour-
age multiracialism, often with the apparent hope of promoting
color blindness.”> When Harvard Professor Kim M. Williams
surveyed advocates for multiracialism, she found that Democ-
ratic members of multiracial organizations were willing to wel-
come Republican support, but Williams surmised that these
members were unaware that “their powerful GOP allies had
probably surfaced...because they were intent on undermining
civil rights enforcement efforts.”® Even if multiethnic activists
consciously chose to accept Republican support despite oppos-
ing the overall conservative agenda, multiethnic advocates
would be less susceptible to Republican designs if civil rights
groups and Democratic allies were more supportive.

While civil rights organizations have been largely skeptical
of the motives of multiracial advocates “given the company they
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keep,” small groups with little political power of their own do
not have the luxury of choosing their allies.** Multiethnic recog-
nition on the census eventually succeeded because multiethnic
identity is not inherently partisan.”” “Democrats wanted multira-
cial recognition without adverse civil rights consequences, while
Republicans wanted multiracial recognition with adverse civil
rights consequences.”*

Civil rights organizations do not benefit from either oppos-
ing multiethnic classification or remaining on the sidelines.
Given the left-leaning tendencies of most advocates, civil rights
groups had and continue to have, the opportunity to bring multi-
ethnic advocates into their fold. If civil rights groups choose not
to use that opportunity, it will be a great loss both for multieth-
nic organizers and for themselves.

BIoLOGY AND DESTINY: MULTIRACIAL OR MULTIETHNIC

One of the more intellectually interesting critiques of multi-
ethnic identity is that it reinforces the idea that race is biological.
Christine Hickman takes particular issue with multiethnic iden-
tity for this reason, arguing that what she calls the “Mulatto sys-
tem,” has its own version of the one-drop rule in which one drop
of white blood “elevates a Black person out of the Black race.”®’
According to Hickman, society has created a black ethnic iden-
tity that is not biological but instead cultural, and multiethnicity
threatens to eliminate this social unity.

There is no logical reason why multiethnic identity must
depend on biology. A multiethnic person may see himself as
such because his cultural experience is different from his mono-
ethnic peers. The difficulty many multiethnic people experience
when answering the ubiquitous question, “What are you?”
comes from the recognition that biology does not provide a good
If multiethnicity were only biological, then a simple
list, such as, “I am black, white,

answer.

begin an epidemic of ‘passing.””’® During a 1993 Congressional
hearing on census categories, Arthur Fletcher, a black member
of the U.S. Commission on Civil Rights, testified, “I can see a
whole host of light-skinned black Americans running for the
door the minute they have another choice. All of a sudden they
have a way of saying, ‘In this discriminatory culture of ours, I
am something other than black.”””' Two underlying beliefs ani-
mate those who expound such concerns, and together they ex-
plain the evident passion of the speakers. The first belief is that
multiethnic people rightfully belong in a particular category, and
want to leave it. The second belief is that it harms that racial
category when multiracial people leave.

At first glance, the argument that multiethnic people belong
in one racial component category appears to reflect an anti-
quated adherence to the idea of the single-drop rule that contin-
ues to imagine biology to be the driving force of race. However,
a second look demonstrates that this argument deserves more
credit. Hickman claims that through the one-drop rule, social
and political forces “created the African-American race as we
know it today...unit[ing] this race as a people in the fight against
slavery, segregation, and racial injustice.””” In other words,
multiethnic people belong in the black category because of their
shared history and struggle with blacks.

While eloquent, this theory ignores several issues. First, as
discussed above, the experience of mixed blacks has always
been different from those of blacks. Throughout American his-
tory, multiethnic people always have been treated both better
and worse than their counterparts. Second, in the forty years
since the Supreme Court struck down all bans on interracial
marriage, a greater consciousness of the unique experience of
those whose parents are of different ethnicities has developed.
As the world continues to change, the social forces that shaped

and Native American,” would suf-
fice. However, for a multiethnic
person, the answer may be some-
thing more like: “I don’t feel that I
fit in any of the categories.”®®
While a multiethnic/multiracial

If multiethnicity were only biological,
then a simple list, such as, “I am
black, white, and Native American,”
would suffice.

our idea of what creates blackness
have also changed, and the old ra-
cial categories may no longer apply.
Third, even if multiethnic people
have much in common with their
black peers, it does not mean that a
forced inclusion is best for anybody.

label may never be fully satisfac-
tory (no ethnic label can be), it does capture something about the
unique position of people of mixed heritage in our society.

MULTIRACIALS IN THE MIDDLE: THE FEAR OF
MULTIETHNIC FLIGHT

“If the old saying ‘one drop of Black blood makes you
Black’ were reversed to say one drop of White blood makes you
White, would the biracials still be seeking a separate classifica-
tion?”® One of the most common critiques of the multiethnic
identity movement is the assertion that multiracial people are
merely claiming that identity in order to escape from a lower
social status race. When Tiger Woods told the world that he did
not consider himself black, but instead “Cablinasian,”
(Caucasian, Black, Indian, and Asian), “some blacks saw
Woods’ assertion of a multiracial identity as a sellout that could
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Perhaps the most obvious problem with this theory is to the
lack of evidence that multiethnic people actually are trying to
opt out of black racial heritage by asserting a multiethnic iden-
tity. When Marcus Garvey claimed that only unmixed Africans
counted as black, he drew impassioned, hostile responses from
mulatto leaders in the black community.”” On the Harvard Law
School campus, most members of MLSA are also members of
other ethnic affinity groups.” If multiethnic people are as eager
to deny black racial identity as Hickman seems to suggest, then
one must wonder how multiracial people benefit the racial soli-
darity and black pride that Hickman argues will suffer from a
multiethnic classification. This proposition ignores the real pos-
sibility that multiethnic people may be striving to create, main-
tain, and gain recognition of multiple identities that better reflect
their experiences.
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The fear of multiethnic flight can only serve to alienate mul-
tiethnic people from the ranks of other groups. Kim Williams
put it succinctly when she said: “If abandonment is part of the
problem, then blacks need to ask themselves who is abandoning
whomy; it is not always so clear.””

TowARDS A NEW RACE PARADIGM: A PROPOSAL

Civil rights advocates ought to support and encourage multi-
ethnic people as they struggle for governmental recognition. The
experience of multiethnic individuals is descriptively different
than that of their monoethnic peers and ethnic self-identification
is a basic right that once was championed by civil rights groups.
Both civil rights and multiethnic activists stand to benefit from
such a partnership.

A WORLD oF DIFFERENCE: THE UNIQUE MULTIETHNIC EX-
PERIENCE

While some writers argue that because it crosses culture,
heritage, and physical biology, multiethnic status is different
from other ethnic categories, multiethnic people share certain
characteristics.”® The socioeconomic status of bi-ethnic people,
for instance, consistently falls between that of the lower and
higher status parent.”” Additionally, multiethnic people fre-
quently report prejudice based on having varied heritages.”
Finally, there is a growing sense of multiethnic community,
which will further develop as multiethnicity becomes more
prevalent and accepted. Perhaps the demand for a multiethnic
identity is reflective of a new understanding of race, one that
recognizes that the lines that divide us by race or ethnic status
are actually quite blurry.

PROVIDING THE FREEDOM OF SELF-IDENTIFICATION

Perhaps the strongest reason to recognize multiethnicity is
that self-definition ought to be encouraged. The individual and
collective right of ethnic self-identification has been recognized
and exercised by other racial and ethnic advocates as they rede-
fined themselves with new terms like Chicano, Xicano, Latino,
Asian American, Black, African American, or Native American.
Multiethnic people are similarly looking for a way to turn ex-

Giving an official label to those who iden-
tify as multiethnic creates a forum in
which to discuss the discrimination and
marginalization of those experiences.

periences of alienation, racism, and marginalization into positive
experiences of shared cultural identity. Giving an official label
to those who identify as multiethnic creates a forum in which to
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discuss the discrimination and marginalization of those experi-
ences. Recognition is the first step toward securing rights.

Self-definition allows people to express an ethnic identity
that causes less cognitive dissonance with their experience than
being forced to choose between ethnicities.” The recognition of
multiethnic identity marks a shift to an understanding of race
that is more fluid and multi-faceted than before.

Of course, some multiethnic people will not want such a
label, but for those who do, the classification system ought to be
flexible. Recognizing that racial identification is not a simple
process in which any given person can correctly categorize any
other is beneficial to all. Internal perspective ought not be the
only factor in determining someone’s ethnicity, but individuals
deserve as much freedom as reasonably possible to engage in
good-faith self-definition.* While a multiple race box may not
make sense for data collection given its potential negative im-
pact on civil rights enforcement, the ability of multiethnic peo-
ple to list multiple identities provides room for the growth of a
concept of multiethnic identity. It seems the least society can
offer.

CONCLUSION

STAND TOGETHER OR FALL APART: A MULTI RACIAL CIVIL
RIGHTS MOVEMENT

The growth in the numbers of multiethnic people has forced
America to ask what race means today. While multiethnic advo-
cates have noted the point so often that it is almost cliché, a rec-
ognized multiethnic identity will benefit society if only by rais-
ing the question. Civil rights advocates now must consider
whether they are more concerned with the principles they have
espoused, including self-identification and multicultural pride
and acceptance, or in maintaining the system as it is. Multieth-
nic identity is a double-edged sword because it begs the question
of how we can move to a world in which our historical race cate-
gories do not limit us without risking the accomplishments that
civil rights advocates struggled so hard and long to achieve.

If civil rights comes to encompass multiethnic rights, civil
rights groups are likely to gain members who currently may feel
unrepresented. This is especially true given the concern that
multiethnic advocates have been willing to work with conserva-
tives to accomplish their goals. If more established civil rights
leaders step forward, the multiethnic agenda and the civil rights
agenda can be framed hand in hand, rather than in potential con-
flict. Additionally, multiethnic individuals ought to be free to be
members of ethnic groups without feeling required to check their
multiethnic identity at the door. In a world increasingly aware
of multiculturalism, the framing of fluid identities, including
multiple identities, ought to be a priority.
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MOVIE REVIEW

OF CiIviL WRONGS AND RIGHTS: THE FRED KOREMATSU

STORY

Written and Directed by: Eric Paul Fournier (Pushtan Productions 2000)
Reviewed by Jenny Myers*

ecember 7, 1941, “a date which [lives] in infamy™' is

also a day that challenged the notions of American

freedom and civil liberties. This day caused Japanese-
Americans to question what it means to be an American.
Shortly after the attack on Pearl Harbor, President Franklin Roo-
sevelt signed Executive Order 9066, ordering the internment of
all Japanese-Americans, as a “military necessity.” Of Civil
Wrongs and Rights: The Fred Korematsu Story is a documen-
tary about the “tragedy of a democratic institution that failed its
people,” and Fred Korematsu, one of only a handful of Japa-
nese-Americans to challenge the internment.

Fred Korematsu was born in Oakland, California. He was a
welder who lived in San Francisco during World War II. Japa-
nese-Americans were acutely aware of their race and unequal
status during the war. Fred lost his job working in a shipyard
because of his race. Before December 7, 1941, Fred remembers
his family speaking with pride about their Japanese ancestry.
After the attack on Pearl Harbor, Fred remembers the disgust of
his father and the fear of his family. Many families burned eve-
rything in their homes that connected them to Japan. Fred re-
calls, “We expected the worst to happen. And it did.”

Fred refused to comply with the Executive Order because
he knew it was wrong. When his family left for Tanforan, a
“staging area” that would temporarily house the Japanese-
Americans until they were sent to internment camps, Fred
stayed behind and took steps to avoid being discovered. He
changed his name and had plastic surgery to change the shape of
his eyes. Before he could flee to Nevada, Fred was discovered
and arrested for failing to report for relocation. After a brief
stay in jail, Fred was sent to Tanforan, a converted horse track
where the internees were housed in horse stalls with dirt floors,
and plank walls with gaping holes.

Fred was largely alone in his resistance. The legislative
branch supported the Executive Order; it held no hearings on the
matter. The agriculture industry in California supported the Or-
der as a way of eliminating competition and because of racism.
Even groups charged with protecting civil liberties refused to
fight. Many of the leaders of the American Civil Liberties Un-
ion (“ACLU”) were close friends of President Roosevelt and did
not want to challenge him during a time of war. ACLU attor-
neys were only permitted to offer amicus briefs in cases chal-
lenging the internment and were prohibited from directly repre-
senting parties. Under threat of ouster, Ernest Besig, the Execu-
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tive Director of the ACLU of Northern California, persuaded
Fred to challenge the internment as a violation of his constitu-
tional right to due process and as racial discrimination. While a
few other individuals challenged the Executive Order, the Japa-
nese American Citizens League, the largest group representing
Japanese-Americans, stood by silently. The group issued a pol-
icy directive opposed to challenging the constitutionality of the
internment, and the Japanese-American community as a whole
did not speak of resistance.

Fred and his attorney brought suit for the violations of civil
liberties. They lost in the lower courts and appealed the decision
all the way to the Supreme Court, only to lose again. The Su-
preme Court failed in its duties to ask probative questions. The
government blatantly argued that Fred was a member of an
“enemy race” and that the internment was justified as a military
necessity. The Justices took the word of Lieutenant General
DeWitt and required no further evidence of the “threat.” In the
time of war, the Justices were reluctant to question a General
about military necessity and seemed to feel it was their patriotic
duty to support the Executive Order.

Fred was eventually sent to Topaz, an internment camp in
Utah, and was soon recognized by the community for his chal-
lenge of the Executive Order. His contradiction of the policy
directive of the Japanese American Citizens League earned him
a cold reception. He was stigmatized by the community and
lived a very lonely life in the camp. Fred chose not to talk about
the case even after being released in 1944. He later met his wife
Katherine and the couple started a family. Fred was very aware
of his criminal record and lost job opportunities because of it.
The stigma from the country and his community followed him,
and it was so great that Fred’s teenage daughter learned of his
Supreme Court case in school before she heard about it from
him.

The country interned all of the citizens of an entire race
with one Executive Order. 101,000 people lost their liberty,
many lost everything they owned, and some even lost their lives
because of the internment. Upon release, the government offered
no apology and acknowledged no mistake.

Almost forty years later, while researching a book, law pro-
fessor Peter Irons came across the government’s records of the
Korematsu case, as well as two others that challenged the intern-
ment. Irons discovered astonishing internal memos. The memos
uncovered evidence that the reports of Lieutenant General
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DeWitt to President Roosevelt, the same reports the government
relied on in the Korematsu case, were directly contradicted by
reports of J. Edgar Hoover from the Federal Bureau of Investiga-
tions, Naval Intelligence, Army Intelligence, and the Federal
Communications Commission. There was no military necessity
for internment because there had been no instances of any Japa-
nese-American giving aid to Japanese forces. Further, the
memos revealed that the Department of Justice was aware of this
contradiction at the time of Fred’s challenge. The government
attorneys knowingly made misrepresentations to the Supreme
Court and failed to disclose relevant evidence.

In 1983, armed with this new evidence, Peter Irons tracked
Fred down and asked him to reopen his case. Fred was happy to
do it. This time the Japanese-American community was behind
him. His legal team was comprised mostly of young Japanese-
Americans who joined the fight to vindicate their families and
their community, and to expose the complete failure of the
United States government and Executive Order 9066. There
was immense pressure not to lose this case again.

The team brought suit in a California district court under
coram nobis. The challenge alleged that an error had been com-
mitted before the court and needed to be reversed. Coram nobis
challenges are reserved for criminal cases in which the sentence
has already been served. The government attorneys were con-
flicted about how to respond. Fred was offered a pardon and the
government continued to delay. Instead of arguing the merits,
the government attorney asked the court not to reopen old
wounds. Ultimately the judge determined that the government
was confessing error and reversed Fred’s conviction. In a power-
ful but simple statement before the judge and a very crowded

courtroom, Fred spoke about the indignity and humiliation of the
internment. He stated, “Horse stalls are for horses, not for peo-
ple.” He continued saying this could happen to any American
citizen that looks different or comes from another country. He
asked the judge to protect the Constitution not just for him, but
for the benefit of the whole country.

Almost forty years after the infamous decision, Fred’s con-
viction was vacated on October 4, 1983. Unfortunately, the
lower court’s decision in Fred’s case is not binding on the
Supreme Court and the 1942 decision is still legal precedent. In
1998, President Bill Clinton presented Fred with the Presidential
Medal of Freedom, and Fred took his rightful place as a hero of
the civil rights movement.

Fred and his wife Katherine were very active in community
events and regularly spoke at showings of the film to warn audi-
ences about the dangers of history repeating. In the film, Fred
speaks briefly about Desert Storm and alluded to a very real
possibility of Arab-Americans facing the same fate as Japanese-
Americans. President Abraham Lincoln recognized the struggle
for the unfinished work of equality at the time of the Civil War.
It is clear that work is still unfinished.

Of Civil Wrongs and Rights premiered in 2000, the year
before the attacks on September 11, 2001. The film is increas-
ingly relevant as the country struggles with the same issues
faced during World War II. What are the powers of the President
in a time of war? What is the role of the legislative branch with
regard to war time policies? Will the Judiciary continue to ask
probative questions in this very trying time? Undertones of past
events warning about a detrimental future are unmistakable in
the film. Fred closes the movie with sound advice, as he states,
“Don’t be afraid to speak up.”

" Jennifer L. Myers is currently completing her third year of law school at
American University Washington College of Law.

60

! President Franklin Roosevelt, Address before the Congress of the United States
of America (Dec. 8, 1941)

Te MoDERN AMERICAN



LEGISLATIVE UPDATES

By Amalia Greenberg*

H.R. 2129: “Feeding America’s Families Act of 2007”

This Act updates the Food Stamp Act of 1977 with four
billion dollars in improvement, including inflation adjustments
and new programs to better meet the needs of participants.'
Folded into the Farm Bill, the Act passed 231 to 191 on July 27,
2007 and now sits before the Senate. Although the Act comes
up for review almost every five years, Congress has not updated
the Act for thirty years despite inflation and changing agricul-
tural and economic conditions in the United States.

According to the new proposal, the minimum benefit of ten
dollars a month that was set in the 1970’s, will increase to about
thirty dollars a month. The current national food stamp budget
averages twenty-one dollars per week per participant, or essen-
tially one dollar per meal. The Act indexes benefit levels to the
current rate inflation, which ensures that the purchasing power
of the food stamps remains constant to the dollar.

Recognizing that only sixty percent of persons eligible to
receive food stamps actually do, the Act seeks to open access to
eligible candidates including families with children, disabled
persons, and persons of color. Currently, over eighty percent of
participant food stamp members include families with children,
and approximately a quarter of families have a disabled member.
The Act also extends the food stamp program to all documented
immigrants, including Legal Permanent Residents, a provision
originally removed in 1996. Additionally, as part of the Farm
Bill, members of the Congressional Black Caucus, including
Representative Maxine Waters (CA), added a provision of $100
million to settle discrimination claims by Black farmers against
the Agriculture Department.” Representative James McGovern
(MA) introduced the Act on May 3, 2007.

H. R. S. 456: “Gang Abatement and Prevention Act of 2007”

The Bill seeks to “increase and enhance law enforcement
resources committed to investigation and prosecution of violent
gangs, to deter and punish violent gang crime, to protect law-
abiding citizens and communities from violent criminals, to re-
vise and enhance criminal penalties for violent crimes, to expand
and improve gang prevention programs, and for other purposes.”
The bill establishes new federal gang crimes and imposes
tougher federal penalties for violation of gang crimes in hopes of
decreasing gang violence and participation.

The Bill earmarks approximately $500 million for preven-
tion efforts and another $500 million towards enforcement, rec-
ognizing that “neither strategy works without the other.” This
translates into one billion dollars over a five-year period. The
Bill significantly increases mandatory penalties for violent acts
committed by gang members and institutes a separate federal
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crime for committing, conspiring, or attempting to commit vio-
lent crimes in furtherance of a gang. For example, for any seri-
ous violent felony, the penalty would range up to thirty years
without parole. Other crimes of violence, including an “actual or
intended use of physical force against the person of another” are
subject to twenty years in prison. The Bill criminalizes the re-
cruitment into a criminal street gang with a penalty of up to ten
years, or if done from prison, up to twenty years. The Bill previ-
ously contained federal death penalty and mandatory minimum
provisions that have since been struck.

Community-based organizations strongly oppose the Bill
because it will neither deter gangs nor protect communities.
Organizations protest that the Bill’s definition of gangs and gang
crimes unduly overreaches law enforcement and discretionarily
targets communities of color. The Bill defines a gang as a group
of five youths who regularly associate and commit what could
be considered a gang crime on three occasions, and thus all five
would be eligible for prosecution under the gang law, even indi-
viduals in the group who did not participate in the crime. The
definition also includes those who have left gangs, and subjects
them to the additional federal penalties.

Senator Dianne Feinstein (CA) introduced the Bill on Janu-
ary 31, 2007 and has forty-four co-sponsors. Representative
Adam Schiff introduced the Bill to the House in September
2007, and it currently has seventeen co-sponsors.

H.R. 1940: “Birthright Citizenship Act of 2007”

The Act amends the Immigration and Nationality Act to
limit right of citizenship to a person born in the United States if
the person is born to parents, one of whom is: (1) a U.S. citizen
or national; (2) a lawful permanent resident who resides in the
United States; or (3) a non-citizen performing active service in
the armed forces.

The sponsors of the Act would in effect reinterpret the Con-
stitution’s Fourteenth Amendment Section 1, which reads: “All
persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States.” Sup-
porters of the Act argue that the government misapplies the
Fourteenth Amendment, which they allege was drafted to spe-
cifically apply to freed slaves and not undocumented immi-
grants. The passage of the Act would avoid the daunting task of
amending the Constitution through the implementation of fed-
eral legislation. Opponents of the Act contend that the U.S. gov-
ernment has correctly interpreted the jus soli provision of the
Fourteenth Amendment. Denying citizenship to a person born in
the United States based on one’s legal status would ignore a
historically recognized right by the federal courts and political
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branches, and thus strip from a person the first-line of defense of
individual rights. European immigrants have traditionally en-
joyed a presumption to birthright citizenship, while immigrants
of Asia, Africa, and Latin America have fought to defend this
right from the political whim of the governing parties.

Representative Nathan Deal introduced the Act on April 19,
2007, and it currently has ninety-seven co-sponsors. An almost
identical bill was introduced in the House in 2005.

H.R. 4088: “Secure America Through Verification and En-
forcement (SAVE) Act of 2007”

The “SAVE Act,” a strictly immigration enforcement
package, proposes to enhance border security and enforcement
of existing immigration laws and to expand the employer verifi-
cation program, Basic Pilot, from currently 30,000 employers to
over 6 million employers.* Unlike previous comprehensive im-
migration reform proposals, the Act disregards the rights and
demands of U.S. citizen employers and employees and non-
citizens alike by imposing a one-sided approach to immigration.

In efforts to decrease unauthorized employment, the Act
would require that all employers use Basic Pilot, an electronic
employment verification system that mandates review of all
workers’ status including U.S. citizens, new hires, and current
employees. The Basic Pilot raises serious alerts for employers
and employees alike. The Act provides no assurances that the
system will be accurate and updated, or that it will provide pri-
vacy protections for the wealth of personal information available
on the system. The Act does not extend legal recourse to work-
ers who lose employment due to system errors. Additionally,
the Act requires that the Social Security Administration (SSA)
check the validity of employees’ social security numbers (SSN)

and report to DHS all employers who have W-2 forms and SSN
that do not match the system’s numbers. This places undue bur-
dens on the SSA and employers, in addition to subjecting em-
ployees to discrimination and potentially job loss for U.S. citi-
zens.

Additionally, the Act proposes to increase Immigration and
Customs Enforcement (ICE) and Border Patrol agents, detention
centers, and federal district court judges to detain and prosecute
a larger number of removal cases. Opponents to the Act warn
that by allowing enforcement of federal laws through local po-
lice, the Act would likely lead to mistakes in its application and
civil rights violations. The Act would also place a further burden
on already overstretched local police departments, and would
create increased distrust and violence between immigrants and
the police.’

Immigrants’ and workers’ rights advocates warn Congres-
sional members that the Act is a misguided policy that will “do
nothing to address... the devastation that this broken system
creates: exploited workers, thousands of deaths in the desert, and
over three million U.S. citizen children living in constant fear
that their parents will be deported.”® They maintain that the Bill
will lead to greater exploitation of citizen and non-citizen work-
ers by pushing non-citizen workers “deeper underground” and
harming citizens through the flawed employment verification
system.’

Representative Heath Schuler (NC) and Brian Bilbray (CA)
introduced the Act on November 6, 2007. It currently has 134
cosponsors in the House. It is identical to Senator Mark Pryor’s
(AR) proposed Bill before the Senate S. 2368.

" Amalia Greenberg is currently completing her second year of law school at
American University Washington College of Law

"Editorial, Holding the Hungry Hostage, N.Y. TIMES, Dec. 7, 2007, http://
www.nytimes.com/2007/12/07/opinion/07ri2.html?
_r=1&scp=1&sq=Holding+the+Hungry+Hostage+&st=nyt&oref=slogin (last
visited Mar. 8, 2008).

? David Herszenhorn, House Passes Farm Bill, Expanding Food Stamps, N.Y.
TIMES, July 28, 2007, available at http://www.nytimes.com/2007/07/28/
us/28farm.html?scp=1&sq=House+PassestFarm+Bill%
2C+Expanding+Food+Stamps&st=nyt (last visited Mar. 8, 2008).

*S. REP. No. 110-11964, September 21, 2007 (quoting Senator Leahy in his
address to the Senate).

* Immigration Policy Center, The “Secure America with Immigration and En-
forcement” (“SAVE Act”) of 2007 (H.R. 4088) Summary and Analysis of Provi-
sions; Immigration Policy Center, Dec. 2007, http:/
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www.immigrationpolicy.org/index.php?content=fc071215 (Last visited Mar. 8,
2008).

*d.

% See sign-on letter in opposing HR. 4088/S.2368, available at, http://
www.aila.org/content/default.aspx?bc=1019%7C6712%7C11536%7C23817
(Last accessed Mar. 8, 2008) ( over 200 advocacy groups signed the letter op-
posing the SAVE Act).
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SPOTLIGHT

Ms. Ana Avedaiio is the Associate Gen-
eral Counsel and Director of the Immigrant
Worker Program at the American Federa-
tion of Labor-Congress of Industrial Or-
ganizations (AFL-CIO). She graduated
from the University of California at Berke-
ley, and from the Georgetown University
Law Center. Ms. Avedaiio has devoted her
career to empowering immigrant workers
and their families. She currently provides
legal and technical analysis on matters re-
lated to immigration and workers’ rights,
and labor unions and their members in all sectors of the U.S.
economy, including farm workers to high technology workers.
Moreover, Ms. Avedafio manages international matters related
to immigration for the AFL-CIO.

Prior to joining the AFL-CIO, Ms. Avedafio served as
Assistant General Counsel to the United Food and Commercial
Workers International Union, where she was a front-line advo-
cate in organizing, bargaining, and representation campaigns for
immigrant workers. Ms. Avedafio has testified before the
United States Congress on U.S. immigration policy and its effect
on workers, as well as before the Informal Interactive Hearings
of the U.N. General Assembly on International Migration and
Development. Ms. Avedaio has also served in the Appellate
Court Branch of the National Labor Relations Board, and in
private practice in both San Francisco and the District of Colum-
bia.

Mr. Gustavo Torres is the Executive
Director of CASA of Maryland and has
held this position since 1994. Mr. Torres
has been recognized both nationally and
internationally for his leadership and vi-
sion regarding the immigrants’ rights
movement in the United States. CASA of
Maryland is a community organization,
founded in 1985 by both Americans and
Central American refugees that were flee-
ing their home countries due to civil war.

The purpose of CASA of Maryland is
to respond to the human needs of those refugees arriving in the
D.C. metropolitan area. Originally a union leader from Colom-
bia, Mr. Torres came to the U.S. to avoid political persecution.
Under his leadership, CASA has grown from a small organiza-
tion to a nationally awarded multi-service Latino advocacy and
support agency.

Mr. Torres has been in various leadership positions, such as
acting as the founding President of the Maryland Latino Coali-
tion for Justice, a statewide grassroots lobbying organization,
and participating as Board President of the National Day Labor
Organizing Network. He has served on numerous task forces
and leadership groups addressing issues of diversity, immigrant
rights, and multiculturalism across the D.C. metropolitan area.
As a result of his efforts, Mr. Torres has received a number of
awards and distinctions, like the Ford Foundation's prestigious
"Leadership for a Changing World" award in 2001. Addition-
ally, under his direction, CASA of Maryland has received nu-
merous awards and national recognition, such as the Mexican
American Legal Defense Fund Community Service Award in
2006.
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