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In response to the great difficulties that students with dis-
abilities face, Congress passed the Individuals with Dis-
abilities Education Act (“IDEA”) in 1975.1  IDEA guaran-

tees that “all children with disabilities have available to them a 
free appropriate public education.”2  The statute delineates the 
roles and responsibilities of schools and parents and details how 
programs for children with disabilities should be developed and, 
subsequently, how they can be challenged.3  Yet, the statute fails 
to address which party bears the burden of proof in determining 
the appropriateness of the Individualized Education Program 
(“IEP”), the curriculum that a school develops for an individual 
student.4  The assignment of the burden of proof is important 
because in the case that both parties provide no evidence or 
equally persuasive evidence, the court will find for the party that 
does not bear the burden.  In November of 2005, the United 
States Supreme Court heard the case of Maryland student Brian 
Schaffer, in which his parents tried to prove that Brian’s Mont-
gomery County school should bear the burden of proof in IDEA 
hearings. The Court issued its opinion disagreeing with the 
Schaffers and held that the challenging party holds this burden at 
all stages of review of an IEP; the challenging party is almost 
always the parents of the student participating in the IEP.5  This 
article addresses the potential impact of that decision on the 
seven million disabled students currently receiving benefits 
through IDEA and focuses particularly on those students in 
lower income families.  The article also considers the broader 
long term effects of the Schaffer case on society.       

BACKGROUND

BACKGROUND OF IDEA

The United States education system has a history of severely 
neglecting the needs of students with physical, mental, and learn-
ing disabilities.6  In Schaffer, the Supreme Court acknowledged 
that disabled children were “either totally excluded from school 
or sitting idly in regular classrooms awaiting the time when they 
were old enough to drop out.”7  This left disabled children totally 
unprepared for secondary education or the job market.8  In an 
attempt to change this pattern of neglect, Congress passed IDEA 
in 1970 as part of the Education for the Handicapped Act.9

To carry out its aim, IDEA places an affirmative obligation 
on the states to provide adequate programs for each disabled 
child.10  Schools must determine whether the attendant child has 
disabilities as defined under 20 U.S.C. § 1401(3) and assess what 
special needs the child may have.11  Once the school indentifies a 
childe with disabilities and his or her corresponding special 
needs, the school must both develop IEPs that serve this child’s 

particular needs and review the IEPs annually to ensure that the 
child’s needs are being met at each stage of the child’s develop-
ment.12

Although IDEA places the responsibility of properly educat-
ing disabled children on the school, the parents of the child with 
disabilities are also involved.13  The parents must be informed if 
their child is identified as possibly disabled and must give con-
sent in order for the child to be tested for disabilities.14 Further-
more, parents are included as members of the team that approves 
the IEP the school board develops for the child.15  Parents have 
the right to examine any records or test scores for their child and 
have the right to request an independent evaluation.16  If the par-

ents do not approve the IEP, whether during the initial develop-
ment or any other stage, they may seek an administrative 
“impartial due process hearing.”17  If a party is displeased with 
the result of the due process hearing, the party has the right to 
bring a civil action.18  Some jurisdictions have ruled that in civil 
actions, parents who are not attorneys may not appear pro se on 
behalf of their child and must therefore be represented by coun-
sel.19

Without proper direction from the legislature, the states split 
on the issue of who bears the burden of proof in a parent-
initiated hearing. The Second, Third, Seventh, Eighth, Ninth and 
D.C. Circuits have placed the burden on the school district while 
the Fifth, Sixth, and Tenth Circuits have placed the burden on the 
parents.20   In February of 2005, the Supreme Court accepted this 
issue and granted cert to Schaffer v. Weast.21

FACTS IN SCHAFFER V. WEAST

Brian Schaffer attended a private school from kindergarten 
until seventh grade where he consistently struggled academi-
cally.22 He was subsequently diagnosed with learning and 
speech-language disabilities, leading his parents to seek an ap-
propriate public educational environment to meet Brian’s 
needs.23 The Schaffers contacted their local school district, 
Montgomery County of the Maryland Public School System 
(“MCPSD”), and informed them of Brian’s situation and his 
pending public school enrollment. MCPSD evaluated Brian and 
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offered an IEP in which a special education teacher would assist 
Brian and five other disabled students in a classroom filled with 
twenty-five students without disabilities.24    Fearing that this 
IEP “would have been like throwing him in a lion’s den,” 25 the 
Schaffers rejected the school district’s plan and requested an 
administrative hearing to challenge the proposed IEP.26

IDEA specifies that when an administrative hearing is initi-
ated to determine the appropriateness of an IEP, the child re-
mains in the learning environment he or she was in before the 
IEP was developed.27  Since both parties agreed that the tradi-
tional classroom environment was an inappropriate environment 
for Brian,28 the Schaffers enrolled Brian in a private school for 
the duration of the proceedings, where Brian was taught in 
smaller classes received greater attention for his disability. 29

 PROCEDURAL HISTORY OF SCHAFFER

Under IDEA, the Schaffers sought an “impartial due proc-
ess hearing”30 before an Administrative Law Judge (hereinafter 
“ALJ”).31  The ALJ, though noting the evidence to be in equi-
poise, sided with the Fourth Circuit’s reluctance in Tice v. Bote-
tourt County School Board.32 to “second-guess the judgment of 
education professionals” and ruled that the Schaffers should bear 
the burden of proof and that the proposed IEP was appropriate.33

The Schaffers subsequently challenged the ALJ’s ruling in 
the Montgomery County District Court of Maryland.34  The Dis-
trict Court found for the Schaffers and held that in IDEA cases 
where the parents are challenging an 
initial IEP, the burden should always 
be on the school.35 However, in cases 
where an existing IEP is challenged, 
the burden should be on the challeng-
ing party.36 The court reasoned that 
since IDEA was enacted to protect the interests of disabled stu-
dents, and so, placing the burden on the school was therefore the 
best way to ensure that the needs of disabled students were prop-
erly safeguarded.37  MCPSD appealed the District Court’s ruling 
to the United States Court of Appeals for the Fourth Circuit.38

While the appeal was pending, Brian’s parents accepted a differ-
ent IEP from MCPSD.39  Brian was enrolled in the new public 
school, but the case remained active to determine tuition reim-
bursement and the issue of which party should bear the burden 
in future cases.40   Pending the appeal, the ALJ reviewed the 
case and found for the Schaffers, and the District Court subse-
quently affirmed that the burden should be on the school dis-
trict.41  Later, the Court of Appeals granted the appeal and found 
for MCPSD, reasoning that Congress’ lack of direction indicates 
that the traditional placement of the burden should apply.42   

In turn, the Schaffers appealed to the United States Supreme 
Court, which granted cert.43 Though the Supreme Court rejected 
all the Schaffers’ arguments and ultimately held that the party 
challenging the IEP has the burden of showing that the IEP is 
inappropriate, there were differing opinions as to the where the 
burden should lie.44  Justice O’Connor, writing for the majority, 
relied on the traditional placement of the burden of proof and 

deferred to the school district’s opinion.45  Justice Breyer dis-
sented, arguing that in light of the legislature’s silence, each 
state should decide the issue on its own.46  Justice Ginsberg’s 
dissent pointed out the difficulties parents will face and that the 
true purpose of IDEA was to protect the interests of disabled 
children.47  Justice Stevens concurred, agreeing with most of 
Justice Ginsberg’s arguments but ultimately deferring to the 
opinion of the school district.48

IMPLICATIONS OF LOFTON ON LOWER INCOME STU-
DENTS

EVIDENTIARY STANDARDS FOR PARENTS CHALLENGING IEPS

Parents challenging an IEP must prove the program is inap-
propriate by a preponderance of the evidence.49  In order to meet 
this standard, the judge must find that the facts are more prob-
able for that party.50  For parents, satisfying the burden of proof 
is not merely evidentiary procedure, but also takes a psychologi-
cal and financial toll.  Proving an IEP to be inadequate will re-
quire a thorough showing of the child’s educational records and 
test scores, testimony of outside experts in regards to regarding 
the child’s particular situation, and the assistance of counsel.  
Parents will need to invest a great deal of money and time into 
meeting this burden, especially when facing a well-resourced 
school board that is likely to have already tested and observed 
the child in developing the IEP and have staff experts ready to 
testify.  Before their case reached the Court of Appeals, the 

Schaffers reported spending over $35,000 
in attorney fees alone.51  Parents in lower 
income families often do not have the re-
sources for such an undertaking, let alone 
the luxury to take time from work to invest 
the time and effort necessary to meet such 

a burden.  Considering these factors, it is not difficult to see how 
the evidentiary burden set forth by the Supreme Court deters 
parents from challenging the school’s IEP even if their child is 
being severely disadvantaged. 

COUNSEL

As the state is not required to provide parents with counsel, 
parents will have to pay for attorneys’ fees.  Unlike plaintiffs in 
injury suits, the parents will have to pay these fees whether they 
win or lose.  While the language of IDEA states that parents may 
be able to recover litigation costs at the judge’s discretion, there 
are restrictions on the payment of the fees.52

In Winkelman v. Parma City School District, the Supreme 
Court ruled that plaintiff have the right to represent themselves 
and their child without the assistance of counsel in IDEA cases 
that reach federal court.53 Winkelman highlights the fact that 
many parents are overwhelmed by the expenses of attempting to 
meet this burden.  Even though this ruling allows parents to cut 
to costs of attorney fees, parents will be at an unfair disadvan-
tage facing school districts that have the aid of experienced 
counsel and learning experts. Furthermore, without counsel rep-
resenting the parents, the process would likely be much longer, 
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more expensive and more burdensome for the court and the 
schools; parents representing themselves pro se would have no 
experience in a courtroom or in education law, thereby requiring 
more time and court assistance to work through the   process.  

EXPERTS

In order to meet the burden of proof, parents also must hire 
experts to test the child and evaluate the school’s plan and testify 
at trial in order to respond to the school district staff likely to 
testify as expert witnesses.  This cost can be prohibitive, as ex-
emplified by The Brain Clinic in New York, which charges $200 
an hour for child evaluations and estimates that an average 
analysis costs around $1700.54  This estimate does not include 
the costs of trial preparation and time testifying that would likely 
increase the price.  Furthermore, in Arlington Central School 
District v. Murphy, the Supreme Court recently ruled that     
parents do not have the right to recover the costs of experts, wit-
nesses or non-lawyer consultants hired in the course of trial.55

Thus, these costs would compound other incurred costs for par-
ents regardless of the merits or outcome of the case. 

EFFECTS ON SOCIETY OVERALL UNDERMINE THE PURPOSE
OF IDEA 

IDEA was enacted to promote the interests of disabled stu-
dents and ensure these children receive a free, appropriate edu-
cation.56 Without an appropriate education that meets the learn-
ing needs of the disabled child, he or she will not have the skills 
required for secondary education or the job market. As seen 
above, many families with legitimate claims may be discouraged 
from challenging IEPs.  Although schools are likely working in 
good faith to provide quality education in accordance with 
IDEA, it is foreseeable that schools are going to make mistakes, 
especially in the face of limited time and resources.  Further-
more, even with all the testing and observation, schools may not 
be able to understand a child as well as a parent does.  Even 
though most parents are not learning experts, they often have the 
most contact with their child and have a different understanding 
than that of a school official. 

Unfortunately, if a school does make a mistake and devel-
ops and assigns an inappropriate IEP, the outcome can be life-
changing for a child.  By placing the burden of proof on the par-
ents, IDEA fails to afford the education system with a meaning-
ful set of checks and balances to ensure the child is receiving the 

proper educational assistance, weighting the appeals process in 
favor of the school to the disadvantage of the child. 

With no meaningful opportunity for many parents to chal-

lenge an inappropriate IEP, there will likely be an increase in 
school drop-out rates for students with disabilities. A recent re-
port prepared for the U.S. Department of Education by the Na-
tional Dropout Prevention Center for Students with Disabilities 
found that in some states, the drop-out rate of identified disabled 
students who have been assigned IEPs is 41% higher than that of 
non-disabled students.57 This disparity clearly demonstrates that, 
even with current IDEA legislation, schools are still not meeting 
the needs of disabled students.  A student assigned an inappro-
priate IEP will not be able to flourish academically and will 
likely be held to a low level of performance.  As stated above, 
identified disabled students are at a high risk for dropping out 
already; thus, being a disabled student with poor school per-
formance puts a student at even greater risk for dropping out.58

Furthermore, the risk is even greater for a disabled student of 
low socioeconomic status with poor school performance as a 
result of an inappropriate IEP. 

Another likely result of the decision in Schaffer is a de-

creased rate of college enrollment by disabled students. If a dis-
abled child with an inappropriate IEP does not drop out and 
manages to struggle through high school and graduate, she will 
still not have the skills necessary to enter college.  Some dis-
abled children of higher socioeconomic status may be able to 
overcome these hurdles with the help of private tutoring and 
college test preparation, but students without access to these 
resources will be left behind.  Without the prospect of college, 
the disabled individual will be forced to enter the job market and 
may face many hurdles in becoming a fully productive member 
of society. This exclusion not only has negative effects on an 
individual’s self-esteem, but may also shift a great burden onto 
society overall. Without a college degree or the basic academic 
skills and abilities developed in high school, the individual will 
be unable to compete in the job market and may have to rely on 
government support through programs such as welfare, Medi-
caid, and unemployment.  The public costs of supporting an in-
dividual are well over the costs of ensuring the individual re-
ceives an appropriate education. 

Although the burden assigned by Schaffer will be shared by 
many disabled students and their families, it is clear this burden 
will not be shared equally. During the 2000 Congressional Hear-
ings concerning IDEA, Senator Simon noted, “when a parent is 
poor, of a minority group, or not well-versed in the intricacies of 
the law and regulations, the inequities of the situation are greatly 
increased.”59  Furthermore, this investigation found that 16% of 
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elementary and middle school-aged disabled students speak a 
language other than English at home.60 As members of Congress 
have conceded, it is clear that disadvantaged populations, in-
cluding racial and ethnic minorities and non-English speakers, 
have an even greater battle to fight in IDEA cases and will be 
disproportionately affected by the Supreme Court’s decision.

THE WAY FORWARD

In order for IDEA to be effective and to ensure that disabled 
children receive appropriate education, it is imperative that the 
focus is placed on the interest of the students. There are different 
approaches Congress may take to help ensure that disabled stu-
dents are receiving the education they need.  

The most effective way to ensure the rights of disabled stu-
dents are protected would be for Congress to rewrite IDEA so 
that it clearly and affirmatively places the burden of proof on the 
school district in all IDEA hearings.  This change would give all 
parents a realistic opportunity to ensure the rights of their child 
are protected at every stage.  Drawing from the opinion of the 
Fourth Circuit, Congress could also rewrite the legislation to 
place the burden affirmatively on the school district in all cases 
involving an initial IEP, but place the burden on the challenging 
party in cases involving a reviewed IEP.61 Finally, another op-
tion is for Congress to rewrite IDEA to enact a burden-shifting 
scheme. First, parents would be required to present a prima facie 
case in order to show that an IEP is 
inappropriate, and the burden 
would then be placed on the school 
district to prove otherwise. This 
would alleviate much of the burden 
on parents as they would not have 
to gather all the resources need to 
completely prove their case; yet, it 
would also serve as a safeguard for 
the school district to ensure that there is substantial issue at hand 
before having to present the evidence.  Although these proposals 
provide varying degrees of protections at different levels of IEP 
review, any would be an improvement from the current status of 
IDEA and would help to bring the focus back to disabled stu-
dents. 

CONCLUSION

The Supreme Court in Brown v. Board of Education stated: 

Today, education is perhaps the most important func-
tion of state and local governments. Compulsory 
school attendance laws and the great expenditures for 

education both demonstrate our recognition of the 
importance of education to our democratic society. It 
is required in the performance of our most basic pub-
lic responsibilities, even service in the armed forces. 
It is the very foundation of good citizenship. Today it 
is a principal instrument in awakening the child to 
cultural values, in preparing him for later profes-
sional training, and in helping him to adjust normally 
to his environment. In these days, it is doubtful that 
any child may reasonably be expected to succeed in 
life if he is denied the opportunity of an education. 
Such an opportunity, where the state has undertaken 
to provide it, is a right which must be made available 
to all on equal terms.62

Just 50 years later, in Schaffer, the Supreme Court departed from 
this logic and imposed a tremendous hurdle for parents to over-
come in order to ensure their disabled child receives an appro-
priate education. 

Throughout the arguments presented by the school district 
and the Supreme Court’s opinion, there is one consistent theme: 
money.  The school district’s primary argument is that they just 
cannot handle any additional burdens of IDEA, and sadly, this 
may be true.  When IDEA was enacted in 1975, Congress com-
mitted the federal government to provide 40% of the funding for 

programs with the states supple-
menting the rest.63 Year after 
year, the federal government has 
failed to meet this goal.  In 2007, 
the authorized amount of funding 
was $16.9 billion, yet Congress 
appropriated only $10.7 billion.  
This amount leaves the state with 
the tremendous challenge of pro-

viding an extra 37% of the funding for these programs because 
the federal government failed to keep its promise.64  Without 
proper resources, school districts cannot meet the requirements 
of IDEA.  As a result, and with Schaffer as their means, the 
school districts have shifted some of this burden to families.  If 
the federal government provided adequate funding, school dis-
tricts may not have so many of the existing problem in creating 
appropriate IEPs, accepting the burden of proof in IDEA cases 
and, overall, preserving the best interest of each disabled child. 
Unfortunately, until these resources are provided and the burden 
is shifted, disabled students will not be provided the education 
they have been guaranteed. 
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