WHAT’S GOOD FOR THE GOOSE SHOULD BE GOOD FOR THE
GANDER: THE IMPLEMENTATION OF FUNDAMENTAL RIGHTS IN
THE WAKE OF LOFTON
By Michael Zerolnick*

n 1977, Florida became the first state to statutorily prohibit
adoption by any “homosexual” person.' This statute auto-
matically precludes gay and lesbian individuals from adopt-
ing based solely on their sexual preference.” In 1999, a regis-
tered pediatric nurse, Steven Lofton and his cohabitating partner,
Roger Croteau, challenged this same-sex couple adoption provi-
sion.” Five years later, the Eleventh Circuit examined Florida’s
law to determine whether it would withstand the constitutional
challenges brought by the appellants in Loffon." After a lengthy
legal battle, Lofton and the other appellants’ were unable to
overturn the statute, and the court ultimately determined that
Florida’s ban on adoption by the gay and lesbian community was
constitutional.®
This article provides a background of Loffon, including each
party’s legal argument. It also provides insight into the current
status of same-sex couple adoption and foster parenting in the
United States. This article analyzes the court’s decision in
Lofton, explains the legal difference between adoption and fos-
tering, and details how each should be treated.” It presents a new
analysis under the Fourteenth Amendment, and argues that there
exists a fundamental right to adopt. This article also explains
why strict scrutiny should be applied to the newly identified fun-
damental right to adopt. Finally, this article discusses the flawed
reasoning of the court’s decision against same-sex couple adop-
tion, and summarizes the importance of a new analysis in light of
our societal evolution.

BACKGROUND

BACKGROUND OF LOFTON

Steven Lofton and Roger Croteau raised three foster chil-
dren who were HIV positive from birth.® Despite giving
“exemplary”™ care to these foster children and receiving the
“Outstanding Foster Parenting”'® award, Lofton’s adoption ap-
plication was rejected in accordance with Florida’s statutory
scheme. Lofton then filed suit challenging the constitutionality
of the statute.""

The appellants relied on three main arguments in asserting
that Florida’s statute was unconstitutional. First, the appellants
claimed that the statute was a violation of their “rights to familial
privacy, intimate association, and family integrity under the Due
Process Clause of the Fourteenth Amendment.”'* Further, they
claimed that the Supreme Court’s decision in Lawrence v. Tex-
as” “recognized a fundamental right to private sexual intimacy
and that the Florida statute, by disallowing adoption by individu-
als who engage in homosexual activity, impermissibly burdens
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the exercise of this right.”'* Finally, the appellants asserted that
Florida’s statute violates the Fourteenth Amendment’s Equal
Protection Clause by prohibiting only gay and lesbian individu-
als from adopting children."

The Eleventh Circuit found the appellants’ due process argu-
ment without merit,'® and held that the appellants’ right-to-
family-integrity argument failed to state a claim.'” The court
explained that fostering and adoption are statutorily created
privileges,'® and therefore the Department of Children and Fam-
ily Services may remove a child from a household whenever it
believes it is in the child’s best interest.'’ Finally, the Eleventh
Circuit held that Lawrence did not create a fundamental right to
private sexual intimacy so it did not apply to the case at hand.*

The court also invalidated the appellants’ equal protection
challenge?' by reiterating the Supreme Court’s holding in Romer
v. Evans™ stating, “[u]nless the challenged classification burdens
a fundamental right or targets only a suspect class, the Equal
Protection Clause requires only that the classification be ration-
ally related to a legitimate state interest.”> The court in Lofton
held both that Florida’s statute did not burden any fundamental
right, and that lesbian and gay individuals were not considered a
suspect class.** Thus, when viewed under the appropriate stan-
dard of rational basis review, Florida’s statute was deemed to be
rationally related to Florida’s permissible government interest in
“encouraging a stable and nurturing environment for the educa-
tion and socialization of its adopted children.”*

FOSTERING AND ADOPTING IN THE UNITED STATES

While the outcome of Loffon is troubling, the predicament
that the gay and lesbian population continues facing across the
country is not as bleak as many of Loffon’s critics attempt to
portray. Currently, every state in the country allows gay and
lesbian individuals to foster children.”® Recent court decisions
have found regulations and statutes that prohibit fostering by gay
and lesbian individuals unconstitutional, indicating that courts
are increasingly supporting the right of gay and lesbian individu-
als to foster children.?”’ In June 2006, the Supreme Court of Ar-
kansas upheld a challenge to a state regulation that prevented gay
and lesbian individuals from becoming foster parents.”® Simi-

the predicament that the gay and lesbian

population continues facing across the
country is not as bleak as many of
Lofton’s critics attempt to portray.
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larly, a Missouri Circuit Court judge recently “overturned a Mis-
souri Department of Social Services decision denying a
woman’s application to become a foster parent because she is a
lesbian.”*

Other states have demonstrated that, unlike the decision in
Lofton, gay and lesbian individuals should be legally allowed to
adopt. Aside from Florida, Utah,” and Mississippi,’' no other
state,”” including the District of Columbia, has any specific pro-
vision precluding the gay and lesbian community from adopt-
ing.® California and Vermont have gone as far as to specifi-
cally provide statutory protection to gay and lesbian individuals
seeking to adopt.™® Tennessee gives foster parents preference to
adopt their foster children, regardless of their sexual orienta-
tion.¥ States such as California, Vermont, and Tennessee dem-
onstrate that Lofton represents the exception rather than the
norm.”® Recent court decisions, like the Virginia case of Roe v.
Roe, seem to be moving away from restricting gay and lesbian
individuals® right to adopt.’” Recent cases in Indiana, Massa-
chusetts, New York, and Vermont provide examples of other
courts’ progressive views of gay and lesbian adoption.*®

Perhaps most encouraging, Florida’s views on gay and les-
bian adoption appear to be changing. In 2002, eight former sup-
porters of the anti-homosexual adoption law signed a proclama-
tion stating, “in 1977, we were among the state legislators who
helped pass Florida’s law prohibiting gay people from adopting
children. We now realize that we were wrong. This discrimina-
tory law prevents children from being adopted into loving, sup-
portive homes—and we hope it will be overturned.”® More
recently, both Florida’s House and Senate have proposed legisla-
tion that would eliminate the outright ban on homosexual adop-
tion, and replace it with a clear and convincing standard of re-
view, which gay and lesbian individuals would have to meet in
order to adopt.*’

ANALYSIS

Lofton serves as a paradigm for the challenges of gay and
lesbian adoption, and demonstrates the importance and necessity
of prompt anti-discriminatory advancements in constitutional
interpretation. “While this country has realized increased accep-
tance of homosexual adoption, morality concerns based on reli-
gious condemnation of homosexuality and the belief that a child
is best raised in a traditional household, consisting of one mother
and one father who are married, has set the backdrop for with-
holding gay adoption rights.”"' Currently, only two states have
anti-discrimination statutes in place,*” leaving forty-five® states’
laws susceptible to discriminatory measures. For example,
while Florida’s legislation to lift the homosexual adoption ban
seems encouraging, it instead continues to impose a tremendous
burden on gay and lesbian individuals wishing to adopt.**

ANALYSIS OF LOFTON

The Florida Circuit Court in Loffon overshadowed the exist-
ing implied fundamental right to adopt by using the appellants’
inadequate arguments against them and by creatively utilizing
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semantics to formulate the court’s decision.” The appellants
made compelling constitutional arguments,*® yet they conceded
the argument that ultimately could have achieved their goals.*’
By agreeing that there is no fundamental right to adopt or to be
adopted,™ and that adoption is simply a state-created privilege,
the parties in Loffon™ conceded that “adoption is not a right, it is
a statutory privilege.””’

In arriving at its decision, the court relied heavily on the
Supreme Court decision in Smith v. Org. of Foster Families for
Equal. & Reform.”® Smith explored the right to familial privacy
as it related to foster parents and foster children.”” The Florida
Circuit Court relied heavily on the Supreme Court’s comments
in Smith that distinguished the foster family from the natural
family.>® In its application of this precedent however, the Loffon
court went beyond the Supreme Court’s comments. Following
Smith, the Lofton court determined that because adoption is a
creation of the state, no such fundamental right exists.>* This
erroneous conclusion highlights the crucial difference between
adoption and foster care.

Foster care is “a [temporary]| child welfare service which
provides substitute family care...when adoption is neither desir-
able nor possible.”” It is true that “whatever emotional ties may
develop between foster parent and foster child have their origins
in an arrangement in which the State has been a partner from the
outset.”  Fostering is substantially akin to a contractual ar-
rangement.”’  Similar to any ongoing performance contract,
Florida may rescind the relationship at any time.”® Additionally,
fostering, by its very design under Florida law, is intended to be
a means to an end while the state searches for a permanent adop-
tive home for the child.”

Adoption on the other hand, is not a contract.®’ Instead,
adoption is the end that fostering seeks to achieve; it is the legal
equivalent of biological parenthood.®’ As the Circuit Court
stated in Lofton, potential adoptive parents are asking the state to
confer official recognition on a relationship where no natural
filial bond exists.”> This recognition creates the highest level of
constitutional insulation from subsequent state interference.®
“In many cases, they also are asking the state to entrust into their
permanent care a child for whom the state is currently serving as
in loco parentis.”*

adoption is the end that fostering
seeks to achieve;, it is the legal
equivalent of biological parenthood

Prospective adoptive parents seek creation of this filial bond
from the state.” The Supreme Court has noted that liberty inter-
ests may result from positive law sources.”® In adoption cases,
while the state may continue to serve as in loco parentis, it in-
stead chooses to place the child for adoption.*” As a result, the
Fourteenth Amendment is implicated and must ensure that “the
state-created right is not arbitrarily abrogated.”®®
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FUNDAMENTAL RIGHT TO ADOPT

One way to establish the right of gay and lesbian individuals
to adopt is for the court to identify a fundamental right being
impinged upon.”” The Equal Protection Clause of the Fourteenth
Amendment states that no state shall “deny to any person...the
equal protection of the laws.””® The appellants in Lofton argued
that the Equal Protection Clause required that gay and lesbian
individuals be considered a suspect class, thus garnering strict
scrutiny and not merely rational basis review.”' Their primary
basis for this argument was the Supreme Court’s decision in
Romer v. Evans,” which invalidated a Colorado amendment as
discriminating against the gay and lesbian population.”

The appellants in Lofton also unsuccessfully asserted that
their Due Process rights had been violated.” The Due Process
Clause of the Fourteenth Amendment asserts that no State shall
“deprive any person of life, liberty, or property, without due
process of law.””> This clause guarantees the right to pursue life
with limited governmental intrusion, specifically with respect to

The fundamental right to adopt
violated in Lofton stems from a
Due Process right

fundamental rights.”® The appellants argued that Lawrence’’
established fundamental rights to both family integrity and pri-
vate sexual intimacy.”®

By finding that gay and lesbian individuals did not consti-
tute a suspect class, the Eleventh Circuit Court dismissed appel-
lants” Equal Protection challenge.” The court also struck down
appellants’ Due Process argument,* and focused instead on “the
fact that the Lawrence Court never applied strict scrutiny, the
proper standard when fundamental rights are implicated, but
instead invalidated the Texas statute on rational-basis
grounds....”®" In expressing its reluctance to create a new fun-
damental right, the Eleventh Circuit noted the Supreme Court’s
statement in Washington v. Glucksberg™ that the ““utmost care
[must be exercised] whenever [it is] asked to break new ground’
in the field of fundamental rights.”™

While adequate care must be given in cases where new fun-
damental rights will be granted, such caution is unnecessary in
applying fundamental rights that are already in existence.** Not
all fundamental rights are expressly listed in the Constitution.
Implicit fundamental rights include protections of “personal
decisions relating to marriage, procreation, contraception, family
relationships, child rearing, and education.” The fundamental
right to adopt violated in Lofton stems from a Due Process right
created through the Equal Protection Clause.*® Although the
appellants in Loffon could have prevailed on either their Due
Process claim or their Equal Protection claim, they arguably
would have prevailed had they combined the two.*’

The Supreme Court specifically noted in Washington v.
Glucksberg, “in a long line of cases, [it has been] held that, in
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addition to the specific freedoms protected by the Bill of Rights,
the ‘liberty’ specially protected by the Due Process Clause in-
cludes the [right] to have children.”® The existence of a funda-
mental right to have children however, cannot independently
remedy the issue at hand. Because the Loffon court refused to
recognize gay and lesbian individuals as a suspect class, apply-
ing this fundamental right is inadequate.** Thus, appellants
would have to argue for the Court to define a new suspect class,
namely men, in the context of the fundamental right to adopt.

Men should not universally be considered a suspect class.
The suspect class should be applied to men in the specific con-
text of adoption (or, the right to have children). In this context,
men have an immutable characteristic that only carefully crafted
jurisprudence can address in an equitable manner. The Equal
Protection Clause purports to provide the benefits of the laws
and rights equally and keep “governmental decisionmakers from
treating differently persons who are in all relevant respects
alike.”® Speaking for the Court in Romer v. Evans,”' Justice
Kennedy clearly indicated that it is constitutionally impermissi-
ble to identify persons by a single trait and then deny them pro-
tection of the laws.”> Lofion typified exactly what Romer
scorned. Loffon prevented men, albeit gay men, from realizing
their fundamental right to have children.”> Whether homosexu-
ality should be considered a suspect class is irrelevant under this
framework.

In modern times, with the advent of sperm banks, a woman
can have a child independent of a man.”* With the aid of a will-
ing and able surrogate mother, an individual man or woman may
have children.”> Both conception and surrogacy require a
woman to be actively involved in the process’ yet only adoption
provides a man the ability to parent a child without the involve-
ment of a woman.”’

Precedent supporting a man’s right to adopt under the Four-
teenth Amendment’s Equal Protection Clause exists.”® The Su-
preme Court has stated on multiple occasions, “it is the right of
the individual, married or single, to be free from unwarranted
governmental intrusion into matters so fundamentally affecting a

“...it is constitutionally impermissible
to identify persons by a single trait and
then deny them protection of the laws.”

person as the decision whether to bear or beget a child.””’
Analysis of the Supreme Court’s comments indicates that men
deserve the right to have children as well. Most importantly, the
Supreme Court indicated that this right belongs to an individ-
ual."™ Further, the Court noted that this right entailed an indi-
vidual’s decision to “bear or beget” a child.'”" The Court, recog-
nizing that the right was due to all persons, used language that
was applicable to women, “to bear,” and to men, “to beget,”
rather than language applicable only to women, such as “to con-
ceive.”!” Since men cannot conceive, adoption becomes the
most viable alternative, and therefore analysis should extend to
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adoption. Thus, according to the Equal Protection Clause, men
may not be denied a fundamental right simply because they can-
not conceive.

STANDARD OF REVIEW

Because the law restricting adoption to a certain class of
people has now been shown to burden a fundamental right, ra-
tional basis review is no longer the appropriate standard.'”® In-
stead, the appropriate standard is strict scrutiny, whereby any
infringement that might arise must be narrowly tailored to serve
a compelling government interest.'*

COMPELLING STATE INTERESTS

1. MORALITY

As Florida did in Loffon, a state may assert that its legisla-
tion precluding gay and lesbian adoption is supported by moral-
ity interests.'” Florida claimed that its moral disapproval of
homosexuality was consistent with its right to legislate social
morality.'” However, the District Court invalidated this pur-
pose as insufficient.'” While states may legislate in order to
achieve ends that they believe to be morally good,'” they may
not “be the decisive factor in holding up a statute.”'®

In Lofton, prejudicial views of homosexuality as immoral

prevented the appellants from adopting.''® The Supreme Court
has held that legislative decisions predicated upon prejudicial
views may not be sustained."' For example, the Court in Pal-
more v. Sidoti'"? astutely remarked:
The Constitution cannot control such prejudices but
neither can it tolerate them. Private biases may be
outside the reach of the law, but the law cannot,
directly or indirectly, give them effect. Public offi-
cials sworn to uphold the Constitution may not
avoid a constitutional duty by bowing to the hypo-
thetical effects of private...prejudice that they as-
sume to be both widely and deeply held.'"

The Court in Palmore also noted the potential negative
impact of biases on children.'" Although the decisions in
Lofton and Palmore turned on different facts, the two cases can
be reconciled. While Palmore dealt with a child whose parent
married someone of another race,'"” it is analogous to a circum-
stance where a child would live with a parent of a specific sex-
ual preference. The Palmore Court recognized that a child liv-
ing with a “different” parent would encounter difficulties and
pressures deriving from social biases.''® It follows that similar
social biases would exist for a child living in a gay or lesbian
household. Regardless, the Court ruled that such prejudices
could not justify the classification.'"’

Florida’s Department of Children and Family Services uses
certain requirements and considerations to evaluate the parent
hoping to adopt prior to finalizing an adoption.'"® One such
mandate, which is impermissible under this new fundamental
right analysis, requires prospective adoptive parents to sign an
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affidavit of good moral character.'" Michigan statutes, which
identify the state’s “best interests” considerations, similarly re-
quire prospective adoptive parents to be morally fit."* When
used to inflict prejudice toward the gay and lesbian community,
such a requirement is unconstitutional under this new fundamen-
tal right analysis."”'

Whether morality standards are accepted or condemned by
the court, moral biases are implicit in restrictions and bans on
gay and lesbian adoption. Although Lawrence does not apply

moral biases are implicit in restrictions
and bans on gay and lesbian adoption

specifically to gay and lesbian adoption,'”* the opinion stated
that the obligation of the United States Supreme Court “is to
define the liberty of all, not to mandate its own moral code.”'*
Accordingly, it is the obligation of all other courts to heed the
Supreme Court’s message and not hinder gay and lesbian adop-
tion on moral grounds.

2. BEST INTERESTS OF THE CHILD

Independent of a fundamental right, another way to estab-
lish gay and lesbian parentage is from the standpoint of prospec-
tive adoptees. Courts must support litigants’ assertions that it is
in the best interests of children to allow gay and lesbian indi-
viduals to adopt.'**

Florida’s interest in providing adoption as evidenced in
Lofton, is to “create adoptive homes that resemble the nuclear
family as closely as possible.”'®* A state’s overriding interest in
promoting adoption is to provide individuals with the opportu-
nity to become parents.'*® The state may not identify those indi-
viduals whom it deems most¢ capable of parenting an adoptive
child, but rather those who are adequately capable of parenting
the child in accordance with the proper guidelines.'”” The “best
interests of the child” is the appropriate standard when determin-
ing whether a person is adequately capable of parenting an adop-
tive child."”®

Although the right to adopt is fundamental in nature under
this new analysis, it is still a public act rather than a private
one.'” “[P]rospective adoptive parents are electing to open their
homes and their private lives to strict scrutiny by the state.”'*
The Supreme Court has not formulated a specific framework for
determining adequacy in the context of an adoption proceeding,
and due to the fact-driven nature of the “best interests” analysis,
it cannot. However, it has indicated the importance of protect-
ing the interests of children,””' and has suggested the states
should decide what factors are appropriate for the “best inter-
ests” standard.'*

Some states merely indicate that the best interests of the
child should govern in adoption placement, but do not specifi-
cally provide the factors to be considered."*® Other states do
provide specific factors as a guide."** For example, Florida’s
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statute indicates a number of factors to consider in screening
adoption applicants, including physical and mental health, in-
come and financial status, and housing.'* Nearly all other states
with analogous guidelines'*® provide for the adequacy of the

rounding children. For example, the court in V.C., illustrated that
sexual preference should have very little, if any, significance in
the context of custody proceedings.'” The Supreme Court of
New Jersey acknowledged that the case revolved around a les-

prospective adoptive parent’s
physical, mental, or emotional
health.'”” Furthermore, those
states typically conduct back-
ground checks to determine if the

sexual preference should have
very little, if any, significance in
the context of custody proceedings

bian couple, but expressed that the stan-
dard was applicable to all similarly situ-
ated couples.””® Ultimately, classifying
gay and lesbian individuals to preclude
them from adopting is not narrowly tai-

prospective parents have any his-

tory of abuse or criminal record."** Although no formal frame-
work exists for the “best interests” standard, the standard is ap-
plicable'*’ whether the proceeding is one for adoption, visitation,
custody, or the like."** As such, it is insightful to look at another
case involving children and examine the “best interests” analy-
sis.

In 1994, the Supreme Court of South Dakota presided over
Van Driel v. Van Driel,'*" a case involving the custody of an
eight-year-old daughter and a five-year-old son.'* The chil-
dren’s father sought a modification of the custody agreement,
citing the mother’s lesbian relationship as sufficient grounds for
the change.'* Appropriately, the court used the “best interests”
standard to resolve the dispute.'*

The court in Van Driel invalidated the husband’s argument
that the lesbian relationship of the children’s mother per se con-
travened the best interests of the children.'*> The court explained
that “immoral conduct by one parent does not automatically
render that parent unfit to have custody of the [children]. The
parent’s conduct must be shown to have had some harmful ef-
fect on the children.”'*® The court, echoing Justice Blackmun’s
dissent in Bowers v. Hardwick, subsequently stated that “[p]
ersonal conceptions of morality...have no place in the resolution
of this [type of] controversy.”"*” The court held that because the
record provided no indication of parental unfitness or harm to
the children, there was no cause to modify the custody agree-
ment.'**

In 2000, the Supreme Court of New Jersey decided a cus-
tody dispute between the biological mother of twin children and
her former domestic partner. In V.C. v. M.J.B.,'"* the former
domestic partner claimed she was the psychological parent of
the two children and, as such, deserved partial custody.150 The
court defined a psychological parent as “one who, on a day-to-
day basis, through interaction, companionship, interplay, and
mutuality, fulfills the child’s psychological need for an adult.”"!
After applying both the four-step test delineating psychological
parenthood and the “best interests” factors'>> in New Jersey’s
statutory scheme, the court found that each woman was a “fully
capable, loving parent committed to the safety and welfare of the
twins.”'>* While the court ultimately denied joint custody to the
mother’s former partner, this determination was based solely on
the duration of separation from the children and not her sexual
preference.'™

There is a considerable amount of information required to
make a sufficient “best interests” determination in any case sur-
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lored enough to serve a compelling gov-
ernment interest.

3. NARROW TAILORING

The Fourteenth Amendment ensures that “government may
treat people differently because of [a single characteristic] only
for the most compelling reasons.”">” Once the fundamental right
to adopt is acknowledged, Loffon can easily be compared to Pal-
more v. Sidoti."™® In Palmore, a state court divested a biological
mother of the custody of her infant child because she remarried a
person of a different race.'” The Supreme Court reversed the
decision, applying the “best interests” standard to find that there
was no issue as to the mother’s fitness.'®  Similarly, placing a
child in an adoptive home using the best interest standard is a
compelling government interest for purposes of the Equal Pro-
tection Clause.'®’

The Court in Palmore specifically noted that a primary ob-
jective of the Fourteenth Amendment was to eliminate racial
discrimination.'”® Although the timing of the Fourteenth
Amendment’s ratification supports this claim,'® it is now the
amendment that stands for the purpose of eradicating discrimi-
nation on the basis of any single characteristic.'®*

Homosexuality is one such discriminatory characteristic
against which the Fourteenth Amendment should safeguard.
Homosexuality has never explicitly been considered a suspect
class,'® but in the context of a fundamental right and under the
guise of the Fourteenth Amendment, it must garner such consid-
eration.'®® As the Romer Court stated, “a classification of per-
sons undertaken for its own sake, [is] something the Equal Pro-
tection Clause does not permit.”'®” Precluding gay and lesbian
individuals from adopting presents such a classification.

COMMENTARY

There are many other reasons for allowing gay and lesbian
individuals to adopt, aside from considering the right to adopt as
a fundamental right. When the rational basis “rug” is pulled out
from under Florida,'® common sense illuminates just how tenu-
ous Florida’s “best interests” arguments are.

THE NUCLEAR FAMILY

The image of the nuclear family has traditionally adhered to
a certain framework. For example, the Supreme Court in Lehr v.
Robertson'® indicated that state laws have historically shown a
preference for the concept of a formal, marital family.'”’ In
Smith, the Court held that “the usual understanding of ‘family’
implies biological relationships.”'”' Following this traditional
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framework, Florida contends that the purpose of its adoption
policy is to “create adoptive homes that resemble the nuclear
family as closely as possible.”'”*

While these statements are true, they represent only one
historical notion of “family.”'”* Today it is increasingly difficult
to define a nuclear family. In 2006, census data indicated that
the traditional marital view of a family is no longer the norm.'™
Accordingly, the Supreme Court has recognized that the notion
of family may change with the passage of time. Moore v. City of
East Cleveland'” showed that traditional notions of family
should be expanded in particular circumstances.'” Citing to
Moore, the Court held in Lehr that “a recognized family unit
is...entitled to constitutional protection.” "’

Approximately twenty years after Smith, Moore, and Lehr,
the Supreme Court specifically noted the evolution of the family
structure in Troxel v. Granville."” In this noteworthy case, the
Supreme Court held that “[t]he demographic changes of the past
century make it difficult to speak of an average American fam-
ily. The composition of families varies greatly from household
to household.”'” Because of the flux in family structure,'® ef-
forts to place children in traditional nuclear families cannot be
considered even rationally related to the state’s interest.'™!

HOUSEHOLD STABILITY

In Lofton, Florida’s Department of Children and Family
Services (“DCFS”) asserted that homes with married mothers
and fathers “provide the stability that marriage affords and the
presence of both male and female authority figures, which it
considers critical to optimal child development and socializa-
tion.”'® The state offers no evidence to support its claim that
the marital family structure is “more stable” than other house-
hold arrangements.'®* Under rational basis review, a state does
not need evidentiary support to sustain its legislation.'" How-
ever, under this new fundamental right analysis, the state has the
impossible task of providing evidence to support its claim.'®

No evidence exists to support the assertion that a home
without a married mother and father does not provide an atmos-
phere for “optimal child development and socialization.” If a
dual-parent household is so “critical,” it would not be in the best
interests of a child to be in any other familial structure other than
the one asserted by the DCFS. However, there exists no evi-
dence that it is “critical.” In fact, if every household with both a
mother and father was to be considered intrinsically stable, no
child in a dual-parent household would ever be removed from
his or her parent’s care. There are instances where a child is re-
moved from a dual-parent household because remaining in the
household would not be in the best interest of the child.

Just as there is no evidence to support the claim that dual-
parent households are “optimal,” no evidence exists to support
the opposite conclusion that single-parent households are unsta-
ble in all cases.'™ If this were true, all children in single-parent
households would be removed because it would always be in the
best interest of the child. Clearly this is a preposterous proposal
as many single-parent households present high-functioning envi-
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ronments for children. Similarly, a household composed of gay
or lesbian individuals does not automatically equate to one of
instability. If a gay or lesbian individual’s household was to be
considered intrinsically unstable, it would be in the best interest
to remove a child from a household containing at least one gay
or lesbian parent. But to date, there is no pending legislation in
Florida or any other state to this effect.

“Unprovable assumptions” previously provided a legitimate
basis for upholding the adoption statute. Under strict scrutiny,
these “unprovable assumptions” would be insufficient.'®” The
determination of stability would necessarily be driven by the
facts and circumstances of each individual case."® Adoption
and prospective adoptive parents should be accorded the same
treatment.

PARENTAL ABILITY

Florida contended that the decision to preclude homosexual
adoption was permissible, and cited the importance of heterosex-
ual mothers and fathers'® as role models in shaping a child’s
sexual and gender identity.'” The state attempted to create a
causal link between homosexuality and a lack of parenting abil-
ity, a connection that is patently irrational.

In legitimizing Florida’s preclusion of homosexual adop-
tion, the Circuit Court in Loffon remarked:

It is chiefly from parental figures that children
learn about the world and their place in it, and the
formative influence of parents extends well beyond
the years spent under their roof, shaping their chil-
dren's psychology, character, and personality for
years to come.... The adage that “the hand that
rocks the cradle rules the world” hardly overstates
the ripple effect that parents have on the public
good by virtue of their role in raising their chil-
dren...."”"!

Florida denies gay and lesbian individuals the right to adopt, but
allows, and even encourages, the gay and lesbian community to
“rock the cradle”'* by fostering children.'*® This is a clear mani-
festation of the court’s contradictory view.'**

Furthering their contradiction, it appears as though Florida
courts prevent gay and lesbian individuals from adopting be-
cause they fear the child’s health or safety would be negatively
impacted.'”> The Loffon court stated that a child’s best interests
are served by his or her parent’s ability to personally relate to
the child’s problems and “assist the child in the difficult transi-
tion to heterosexual adulthood.”™® This does not account for

The state attempted to create a causal

link between homosexuality and a lack

of parenting ability, a connection that
is patently irrational.
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scenarios where heterosexual parents have a lesbian or gay child.
In those instances, would it be consistent with the “best interests”
standard to remove the child from the parent’s care? The ability
of a parent to relate to his or her child’s sexuality should not be
the determining factor of whether that parent-child bond should
be sustained."”’

Given the existing allowable exposure to harm in our soci-

'8 it does not make sense to prevent children from being
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ety,
placed into adoptive homes absent a clear indication of harm.
Children are removed from their parent’s care if there is a cur-
rent, short-term, showing of unfitness or gross misconduct.”” It
therefore stands to reason that if there is no showing of unfitness
or gross misconduct, prospective parents should not be denied
the custody of a child.

The Supreme Court in Troxel stated that “parents possess

Instead of sexual preference, the focus
should be placed on the ability of the
prospective parents to be parents...

what a child lacks in maturity, experience, and capacity for judg-
ment required for making life’s difficult decisions.”"' Yet, there
exists no test to serve as a precursor to parenthood that quantifies
maturity; there is no minimum age before which parenting is
prohibited; and there is no law precluding persons with a crimi-
nal background from having children. Although the Court’s
statement in 7roxel does not always hold true, these traits are far
more worthy of focus than sexual preference. Instead of sexual
preference, the focus should be placed on the ability of the pro-
spective parents to be parents. A scheme already exists to deter-
mine proper placement into an adoptive home: the best interests
of the child?®? In 2005, the Eleventh Circuit Court heard
Behrens v. Reiger,™ a Florida adoption case that had no issues
regarding sexual preference. Instead, Behrens was decided pur-
suant to the “best interests” factors outlined in Florida’s Admin-
istrative Code.**

The best interests of a child waiting to be adopted are served
by looking predominantly at the fitness and character of the pro-
spective parents.’” If it is determined that sexual preference is a
component of character and should therefore be looked at along
with the plethora of other considerations, so be it. Nonetheless,
there are two certainties regarding the “best interests” standard.
First, a child’s best interests are served by placing the child in a
loving and supportive home, or one where he or she will have the

opportunities to grow and prosper.’®® Second, such intent focus
on the sexual preference of prospective adoptive parents is not in
the best interests of a state’s “future citizens™"’ because its main
impact is to bolster bigotry, continue closed-mindedness, and
perpetuate prejudice.

CONCLUSION

The status of the gay and lesbian community’s adoption is
currently in a state of limbo.”®® Some states have passed legisla-
tion in favor of gay and lesbian adoption, some have allowed
legislation against it, and others have left the topic unclear.””
Meanwhile, year after year, state courts are forced to decide
cases challenging various legislation and governmental policy
related to the adoption of children by gay and lesbian individu-
als.!” Unless the state legislatures can recognize the need to
pass progressive legislation, a decision from the Supreme Court
is imperative.

The Lofton court claimed that there was no precedent to sus-
tain a constitutional challenge with respect to gay and lesbian
adoption.”'" Regardless, a lack of precedent does not lead to an
incontrovertible conclusion of correctness. As the Court said in

Casey, referring to its decision in Loving v. Virginia,”"

Marriage is mentioned nowhere in the Bill of
Rights and interracial marriage was illegal in
most States in the 19th century, but the Court
was no doubt correct in finding it to be an aspect
of liberty protected against state interference by
the substantive component of the Due Process
Clause.””

Furthermore, the Supreme Court in Lawrence expressly stated
that “Bowers was not correct when it was decided, and it is not
correct today.”'* Accordingly, it can be seen that mere prece-
dent does not always denote correctness, nor does a lack of
precedent indicate that it should not exist. Precedent exists to
make this decision. The evolution of our society over the last one
hundred, two hundred, or even five hundred years, provides the
appropriate precedent.

By utilizing this analysis and the level of scrutiny associated
with a fundamental right to adopt, men, including gay men, may
garner protection from the type of discriminatory legislation up-
held in Lofton. Moreover, a decision by the Supreme Court im-
plementing this analysis will clarify any ambiguity and insulate
from further discrimination gay and lesbian individuals who
merely wish to care for children.
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