THE DISCRIMINATORY EFFECTS OF PROTECTING AMERICA’S
CHILDREN

By Jennifer E. Jones*

he Federal Communications Commission (“FCC”)

has the unequivocal power to regulate indecent

broadcasting consisting of “any obscene, indecent, or

profane language by means of radio communica-
tions.” Recently, indecency regulation has inspired much de-
bate between the public, broadcasters, courts, and the FCC. In-
decency regulation exists to protect only one distinct group of
people - children. Yet, current indecency enforcement is not
prosecuted on behalf of the interests of children. FCC indecency
investigations are fueled almost exclusively by complaints sub-
mitted by watchdog groups with politically conservative agen-
das. Consequently, instead of protecting children and facilitating
diversity in the media, the FCC’s policing of public airwaves has
effectuated cultural and political homogeneity of public air-
waves.

This Article exposes current inconsistencies in the stated
policy aims of indecency regulation and the statutory require-
ment that the FCC facilitate diverse media broadcasts. First, this
Article discusses FCC indecency regulation generally. Second,
this Article describes the stated policy aims of indecency regula-
tion and the inconsistencies of indecency enforcement in advanc-
ing those aims. Lastly, this Article discusses the discriminatory
impact current indecency regulation has on broadcast media.

1

THE POWER TO REGULATE INDECENCY

Essentially, “[o]ne breast and two seconds after the Janet
Jackson incident, America became immersed in a cultural war
between two competing interests - the broadcasters’ right to ex-
ercise their constitutional right to free speech and the FCC's
power to regulate indecent programming.”” The Supreme Court
has long held that broadcasters have limited First Amendment
protection given the unique role which broadcasting occupies as
a medium of expression.” More recently, the Court has recog-
nized the need to balance First Amendment free speech rights of
broadcasters and indecency regulation interests of the govern-
ment, while keeping with previous decisions which permitted the
government to limit broadcasters’ First Amendment rights.*

Both the Court’s recent appeal for caution in free speech
restrictions and the FCC’s proffered justifications for limiting
free speech have provoked strong broadcaster reactions. The
FCC’s sole justification for limiting broadcaster rights is the
“need to protect our children.”” The premise in all indecency
precedent is that between certain hours of the day children are
uniquely susceptible to broadcasts and should be protected from
indecent material.®

However, heavy critique exists regarding the enforcement of
indecency regulations and whether this regulation is even neces-
sary at all.” Interestingly, a source of criticism comes directly
from FCC Commissioner Adlestein who stated that the FCC has
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failed to “address the many serious concerns™ raised in previous
cases and that FCC regulations are “arbitrary, subjective and
inconsistent.” Commissioner Adlestein claims the FCC’s rul-
ings do not adequately consider the “totality” of broadcast pro-
grams.'’ Ultimately, the FCC’s failure to completely consider
and review broadcast programming is inconsistent with court-
mandated analysis in restriction of speech cases.''

For example, the Supreme Court held in Denver Area Edu-
cational Telecommunications Consortium, Inc. v. F.C.C., that
broadcast material is subject to indecency regulations when ma-
terial is broadcast at times when children are reasonably likely to
be in the audience.'”” However, the Court has cautioned the gov-
ernment in Reno v. American Civil Liberties Union that inde-
cency regulation cannot restrict the adult population to watching
only what is fit for children."

When defending such free speech restrictions, the govern-
ment bears the burden of demonstrating that the indecency regu-
lations in question are sufficiently tailored to resolve conflicts
without unnecessarily broad restrictions on speech.® Indecency
law stems from nuisance law in that indecency regulation seeks
to channel material into acceptable timeframes, and not com-
pletely prohibit broadcast material."” Therefore, the FCC has the
burden of showing that indecency regulations are properly tai-
lored to protect children and promote diversity in the media
without being overly broad and restraining speech in general.
Nuisance law calls for channeling speech, not banning it alto-
gether. However, if broadcasters are prohibited from airing cer-
tain types of diverse material during peak hours and are forced to
air material to a significantly smaller audience or not at all, bans
on speech may be effectuated.

INCONSISTENT AND MISGUIDED FCC INDECENCY
REGULATION

The Telecommunications Act of 1996 mandates that the
FCC promote the public interest and diversity in the media.'®
However, the FCC’s incomplete review of broadcaster regulation
has created arbitrary censorship of diverse broadcasting material
without the heightened scrutiny required by law.'” Additionally,
the FCC’s procedure of investigating and prosecuting broadcast-
ers for broadcasting indecent material has resulted in inconsistent
enforcement of poorly reviewed regulation penalties.

More importantly, there is an intrinsic flaw in using the pro-
tection of children as the sole justification for indecency regula-
tion. The flaw exists in the FCC’s enforcement policy since chil-
dren are not the actual individuals reporting potential violations.
Rather, the children’s parents, parental advisory councils and
watchdog groups submit complaints to the FCC. Parental advi-
sory councils and watchdog groups are problematic because they



often have political affiliations and partnerships with lobbyists.
Historically, these groups have pushed for an overall clean up of
the airwaves in the interest of the “public good”."® Therefore,
the original rationale of preventing harm to children has been
morphed into campaigns for general community standards of
morality - standards which can be arbitrary and discriminatory.
Since the FCC conducts indecency regulation only when a
viewer complaint is filed,'® certain groups whose sole function is
to “patrol the airwaves” can disproportionately affect indecency
enforcement on broadcasters.”® For example, the Parental Tele-
vision Council (“PTC”) was responsible for 99.9 % of inde-
cency complaints in 2003 and 99.8 % of indecency complaints
in 2004 unrelated to the Super Bowl halftime show.”! The re-
sulting effect is that PTC, a Republican-driven watchdog group,
hyper-monitors the public airwaves, which can effectively lead
to overbroad free speech restrictions of broadcast material >
PTC’s founder and President, L. Brent Bozell, served as the Fi-
nance Director and President of the National Conservative Po-
litical Action Committee, furthering his political agenda.

Not only is PTC responsible for an “overwhelming majority
of FCC complaints,” but the number of complaints is drastically
rising each year due to the new ability to electronically file FCC
complaints.”? PTC regularly issues email alerts to its members
who can easily register thousands of complaints simply by fill-
ing out an online form.** Former Chairman Powell acknowl-
edged this complication and referred to these email complaints
as “spam.” Nevertheless, PTC has had an exacting hand in
selectively choosing broadcasters for the FCC to target and
prosecute for allegedly indecent broadcasts.*

Another wrinkle in the FCC’s enforcement policy is the
more subjective second prong of indecency analysis*’ which is
measured using “contemporary community standards.”*® Theo-
retically, if the policy aims of indecency regulation were ful-
filled, this contemporary community standard should be used to
shield children from harmful material. The Supreme Court re-
lied on industry guidelines in Infinity Radio License, Inc. and
held that the community standard test is “whether the material is
patently offensive for the broadcast medium” which is gauged
by the “average broadcast viewer or listener.”” Determining
what is “patently offensive” and defining who is an “average
broadcast viewer or listener” is not only highly subjective, but
also difficult to apply.

A tension exists between the original policy aims of protect-
ing children and the contemporary community standards used to
measure the protection of children. The subjective bulk of inde-
cency analysis is guided by standards, which are supposed to be
that of the average broadcast viewer or listener.® But in reality,
the aims of indecency regulation are often distorted by watchdog
groups with socio-political agendas, capable of filing tens of
thousands of complaints per year through their members. FCC
Commissioner Adlestein expounded on this inherent inconsis-
tency by stating that the “real party in interest is the Commis-
sion, acting on behalf [of] the public, rather than the specific
individual or organization that brings allegedly indecent material
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to our attention.”!
DISCRIMINATORY EFFECTS OF CURRENT FCC
INDECENCY REGULATION

Evaluating future broadcast programs for potentially inde-
cent material requires great expenditures of money and time.”
In order for broadcasters to comply with indecency regulation as
applied to daily programs and broadcasts, they must employ
attorneys or specialists able to shield them from the risk of being
fined thousands of dollars by the FCC. Broadcasters not only
spend vast amounts of money on attempting to ensure that their
programs will not be arbitrarily targeted by watchdog groups,
but also forgo broadcasting opportunities out of fear of being
deemed non-compliant. Given that socio-political agendas of
watchdog groups effectively guide the FCC’s current indecency
enforcement policy, such regulation has negatively impacted
broadcasters.

The standard effectuated in indecency regulation is a neo-
conservative standard that blocks out many different kinds of
diverse media. When special interest groups, embodying socio-
political agendas, effectively prosecute certain broadcasters or
individuals, only material indirectly deemed acceptable by that
group of individuals is spared from mass complaint filing and is
permitted on the public airwaves.

Additionally, even when individuals attempt to “break the
surface of placidity,” the very nature and importance of the ex-
pression is often misunderstood and penalized under current
indecency regulation.” Artistic works that serve a political and
social purpose among certain minority groups are habitually
misunderstood and written off as indecent. For example, Sarah
Jones, a well-known female, African-American playwright, ac-
tor, poet, and activist wrote a song as a feminist critique of mi-
sogynistic lyrics in ‘gangsta rap’ entitled “Your Revolution.”**
However, based on a single-complaint received by the FCC, her
song was deemed to be indecent, and the radio station that aired
the song was fined.”> In her brief on appeal filed with the FCC,
Jones stated that “Your Revolution” was performed in high
schools and colleges around the country and had been praised as
a positive self-affirmation for young African-American
women.*® Sarah Jones used her lyrics as a “free (and imagina-
tive) use of sexual language...that ma[de] the rap empower-
ing,”’ but the FCC’s indecency regulation left no room for cul-
tural context or analysis in its indecency assessment.

Correspondingly, another example of the FCC’s failure to
consider and value cultural context in indecency regulation was
in the case of “The Blues” documentary, comprised of inter-
views of several blues musicians, aired by PBS and directed by
Martin Scorsese. Generally, broadcasters feel an artistic and
educational integrity to retain certain material in its original
form to accurately convey experiences of the film subjects.
However, the FCC found “The Blues” contained indecent mate-
rial in the language used by some of the interviewees. This con-
servative regulation effectively “paralyzed documentary film-
makers” so that filmmakers with powerful and culturally impor-

Te MoDERN AMERICAN



tant stories were afraid to make, tell, and air their stories on pub-
lic broadcast television.*®

For many broadcasters, there would be no difference be-
tween “Saving Private Ryan” and “The Blues” in the usage of
certain types of language. “Saving Private Ryan” embodies one
of the only known exceptions to indecency analysis, in which
the FCC ruled that the use of several expletives in the war film
was not indecent and could exist when material was “essential to
the nature of an artistic or educational work.”* However, “The
Blues”, which depicted mainly African-American musicians,

tion of Janet Jackson’s blouse, yet he did not receive the social
backlash and fury Janet Jackson underwent for several months,
even years.

Given the morally conservative broadcast climate today,
individuals in society that have been historically marginalized,
such as African-American women, may easily be restricted more
frequently under current FCC indecency regulation.* The
FCC’s discriminatory regulations send negative messages to
youth and to the public regarding social ideals of feminist prin-
ciples and cultural dynamics.”” It is of the utmost importance

was deemed to be indecent, while
Saving Private Ryan which de-
picted mainly White-American
male soldiers was not. This deci-
sion illustrates the cultural value
judgments reflecting a more con-
servative moral authority that
ultimately penalized broadcasters
of programming focused on a
cultural minority viewpoint.

Indecency regulation exists
to protect only one distinct group of
people—children. Yet, currently, inde-
cency enforcement is not prosecuted on
behalf of the interests of children.

that the FCC not place unneces-
sarily broad restrictions on broad-
casters documenting
cultural dialogs. Current inde-
cency regulation has intimidated
broadcasters into only broadcast-
ing material that would not likely
cause tension with the conserva-
tive agenda of watchdog groups.

socio-

In both of the cases listed above, Sarah Jones and “The
Blues,” the FCC has not issued further explanatory Orders.*
Broadcasters and certain special interest groups believe in the
right to diverse sources of information as mandated by The
Telecommunications Act of 1996*" and the First Amendment.*
In the minds of some, the FCC often acts as a cultural dictator,
determining precisely what cultural mediums are appropriate
and acceptable at any given time.” In this way, even social
ideas damaging to certain groups, whether they involve male/
female relations or racial dynamics, are perpetuated into law.**

Perhaps the most famous indecent broadcast was the recent
exposure of Janet Jackson’s breast during the Super Bowl
XXXVIII Halftime Show on February 1, 2004. Some analysts
have argued that the FCC’s indecency finding based solely on
Janet Jackson’s breast exposure, without regard to Justin Tim-
berlake’s predatory behavior or Nelly’s crotch grabbing, only
served to perpetuate social ideas of men dominating women.*
Timberlake was the main actor in the scene, ripping off a por-

But this is contrary to the statuto-
rily mandated aim of the FCC. The FCC’s statutory mandate is
to enable public access to a diverse array of media over the pub-
lic airwaves.” Using the FCC as a puppet, political watchdog
groups have enabled FCC commissioners to become ineffective
“culture czars.”*

The public, as well as broadcasters, have First Amendment
rights to free speech guaranteed by the Constitution. Inconsis-
tently and arbitrarily applied, current FCC indecency regulation
has fundamentally quashed these rights. The FCC must find a
way to balance the public’s mandated right and interest in di-
verse forms of broadcast media with the government’s interest
in protecting children. Children as a group encompass individu-
als of all cultures and social classes that have the right to many
kinds of culturally sensitive information, not just those deemed
to be decent by neo-conservative watchdog groups. The FCC
has an affirmative duty to find an effective indecency regulation
regime that precludes discriminatory consequences to minority
groups in society.
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