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LEGAL PROTECTIONS FOR AN INVISIBLE POPULATION: AN
ELIGIBILITY AND IMPACT ANALYSIS OF U VISA PROTECTIONS

FOR IMMIGRANT VICTIMS OF DOMESTIC VIOLENCE
By Jamie Rene Abrams*   

Domestic violence has oft been described as a “hidden 
war” taking place in the privacy of the home.  Undocu-
mented immigrants in the United States are also com-

monly labeled as “invisible,” living outside the sights and minds 
of society.  When undocumented immigrants become the victims 
of domestic violence these two social phenomena coalesce, com-
pounding feelings of fear, isolation, and marginalization. In 
2000, Congress began to give a voice to this silent and invisible 
population by enacting the Battered Immigrant Women Protec-
tion Act (“BIWPA”) as part of the Trafficking Victims Protec-
tion Act.1

Advocates for immigrants and victims of domestic violence 
generally championed the BIWPA because it created a new non-
immigrant classification, known as a “U” visa, for victims of 
certain qualifying criminal activity.2  The new status offers im-
migration protections to victims of certain statutorily enumerated 
crimes that occurred in the United States and resulted in 
“substantial physical or mental abuse.”3 The victim must also 
show that they have information about qualifying criminal activ-
ity and that they “ha[ve] been helpful, [are] being helpful, or 
[are] likely to be helpful” in the investigation or prosecution of 
that activity.4  The new classification addressed a gap left by 
prior Violence Against Women Act (“VAWA”) legislation in its 
efforts to protect immigrant victims of domestic violence who 
are neither married to citizens nor lawful permanent residents.5

On September 17, 2007, the United States Citizenship and Immi-
gration Services (“USCIS”) finally rescued the U visa from 
seven years in administrative limbo, publishing an interim rule 
that outlined the specific eligibil-
ity requirements and procedures 
to obtain U visa nonimmigrant 
status.6 While advocates applaud 
the new visa in many respects, 
they simultaneously express a 
guarded caution that aspects of 
the scope of the rule, its intersec-
tion with other immigration proceedings, and the processing of 
applications may undermine the intent and effectiveness of the 
visa. This article reviews the procedural background of the U 
visa legislation, summarizes the interim rule requirements, high-
lights the broad categories of advocates’ comments submitted in 
response to the interim rule, and analyzes the impact and effec-
tiveness of the U visa statutory and regulatory framework. 

BACKGROUND OF THE U VISA LEGISLATION

In enacting the BIWPA, Congress recognized that undocu-

mented immigrant victims of crimes may be reluctant to pursue 
the arrest or prosecution of criminal activity committed against 
them, thwarting the goals of law enforcement and putting many 
victims in further danger.7 These concerns are often daily reali-
ties for victims of domestic violence-related crimes who may 
already face social and physical isolation, fear and threats of de-
portation from their abuser, and other social, economic, and psy-
chological hurdles to reporting crime.8 Congress intended the 
BIWPA to address these concerns by “strengthen[ing] the ability 
of law enforcement agencies to investigate and prosecute cases 
of domestic violence, sexual assault, trafficking of aliens and 
other crimes while offering protection to victims of such 
crimes.”9  The BIWPA generally requires the petitioner to pre-
sent evidence that he or she:  has suffered substantial mental or 
physical abuse as a result of having been a victim of certain 
qualifying criminal activity; has information regarding the rele-
vant criminal activity; and has provided assistance to govern-
ment officials in the investigation and prosecution of such crimi-
nal activity.10 The statute delegated the authority to USCIS to 
promulgate regulations defining the U visa application proce-
dures, evidentiary burdens, and other key implementing details.11

Since 2000, USCIS has taken modest steps to establish U 
visa guidelines and to make available the victims’ protections 
that Congress intended through interim relief procedures.12  De-
spite much public pressure and litigation, it took USCIS seven 
years to promulgate an interim rule for public comment.13  The 
reorganization of the Department of Homeland Security after 
September 11, 2001 was a major factor in the delay,14 as was the 

complicated intersection between U 
visas and other areas of immigration 
law. The delay left many petitioners 
uncertain about whether, when, and 
how to file a petition for a U visa.  US-
CIS acknowledged that the delay had 
potential implications on immigrant 
victims of crimes, and concluded that 

there was a compelling need for rapid implementation. While the 
Administrative Procedure Act generally requires that the agency 
solicit and address public comments before issues the final rule, 
USCIS invoked a public interest exception to make its interim 
rule take effect thirty days after publication.15

Regardless of the cause of the delay, for seven years immi-
grant victims of crimes have lacked both the full protection of 
the law and clear application approval guidelines.  Although ad-
vocates and regulators can only speculate as to how many meri-
torious petitioners have remained in the shadows during this ad-
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ministrative limbo, USCIS received approximately 8,000 appli-
cations for interim relief before publishing the interim rule in 
September 2007.16 USCIS adjudicated the petitions it received 
and granted interim status to approximately 5,800 petitioners 
that presented a prima facie case.17 The interim rule necessarily 
also explains how petitioners with interim status should proceed.   

The interim rule is a much-anticipated and long overdue 
publication. It provides more comprehensive structure and 
guidelines to the U visa application process and thus more pro-
tection and certainty to victims. Yet, absent public comment and 
a final rule, it fails to offer finality to both petitioners and practi-
tioners. For example, threshold questions regarding the role of 
law enforcement, the definition of victim, and intersections with 
other immigration laws remain unanswered, making it difficult 
for practitioners to advise their clients.  USCIS accepted public 
comments on the interim rule through November 16, 2007.18

Dozens of advocates weighed in with both praise and concern.  
It is unknown when USCIS will issue its final rule 

SUMMARY OF THE U VISA INTERIM RULE AND THE
PUBLIC’S RESPONSE

The interim rule fills critical gaps in the statutory scheme.  
USCIS further defines the eligibility requirements, burdens of 
proof, administrative implementation, the U visa’s scope, caps 
on admissions, and the admission of qualifying family members. 

PETITIONER ELIGIBILITY REQUIREMENTS

To file for U visa relief, the enabling legislation and the 
interim rule require the victim to submit a petition (Form I-918, 
Petition for U Nonimmigrant Status) and to demonstrate four 
eligibility requirements:  (1) The petitioner must show that he or 
she “has suffered substantial physical or mental abuse as a result 
of having been a victim of qualifying criminal activity”19; (2) 
The petitioner must “possess credible and reliable information 
establishing that he or she has knowledge of the details concern-
ing the qualifying criminal activity upon which his or her peti-
tion is based”20; (3) The petitioner must demonstrate that she 
“has been helpful, is being helpful, or is likely to be helpful to a 
certifying agency in the investigation or prosecution of the quali-
fying criminal activity upon which his or her petition is 
based”21; (4) The criminal activity upon which the petitioner 
bases his or her petition must have violated a law of the United 
States.22 While seemingly straightforward, the statute and in-
terim rule further unpack the nuances and complexities of these 
requirements. The following sections analyze each requirement 
in turn. 

PETITIONER HAS SUFFERED SUBSTANTIAL PHYSICAL OR
MENTAL ABUSE FROM A QUALIFYING CRIMINAL ACTIVITY

The statute and regulations require proof that the petitioner 
“has suffered substantial physical or mental abuse as a result of 
having been a victim of criminal activity.”23  This element has 
two distinct parts:  the scope of “substantial physical or mental 
abuse” and the definition of “victims of qualifying criminal ac-
tivity.”   

The statutory requirement of a showing of “substantial 

physical or mental abuse” is of critical importance to victims of 
domestic violence. 24 USCIS took precautions to implement a 
rule that acknowledged the complexities and challenges of peti-
tioners in abusive relationships. The interim rule defines 
“physical or mental abuse” as “injury or harm to the victim’s 
physical person, or harm to or impairment of the emotional or 
psychological soundness of the victim.”25 USCIS selected this 
definition after reviewing other regulations promulgated under 
VAWA, intending to encompass a “wide range of physical or 
mental harm.”26 In determining whether the abuse meets the 
“substantial” threshold, USCIS will consider, but is not limited 
to, the following factors: “the nature of the injury inflicted or 
suffered; the severity of the perpetrator’s conduct; the severity of 
the harm suffered; the duration of the infliction of the harm; and 
the extent to which there is permanent or serious harm to the 
appearance, health, or physical or mental soundness of the vic-
tim, including aggravation of pre-existing conditions.”27

This standard allows USCIS the flexibility to consider the 
severity of abuse from either the perspective of the injury to the 
petitioner or the abuse inflicted by the perpetrator.28  USCIS will 
also look at “[a] series of acts taken together” as evidence of 
substantial abuse.29  No one factor will be considered a prerequi-
site, nor will any one factor create a presumption of substantial 
abuse,30 further expressing USCIS’ preference for “case-by-case 
determinations.”31 USCIS will “consider the abuse in its total-
ity.”32

The interim rule also articulated how petitioners, such as 
victims of domestic violence, should prove this eligibility re-
quirement.  The petitioner must submit “credible evidence” of 
substantial physical or mental abuse showing both the nature and 
severity of the abuse.33 While many practitioners followed this 
practice informally, the interim rule added a specific require-
ment that the petitioner must submit a written personal state-
ment, including a description of the abuse suffered because of 
the criminal activity.34  “Credible evidence” might also include 
the following submissions: “reports and/or affidavits from 
judges and other court officials, medical personnel, school offi-
cials, clergy, social workers and other social service personnel; 
protection orders and related legal documents; photos of visible 
injuries supported by affidavits; and affidavits from witnesses, 
acquaintances or family members who have personal knowledge 
of the facts regarding the criminal activity.”35

Congress intended that the “victims of qualifying criminal 
activity” eligibility requirement be both flexible and expansive.  
The definition includes a wide range of crimes that constitute 
domestic violence and impact immigrant victims, including rape, 
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sexual assault, assault, and trafficking (as well as the attempt of 
any of the statutorily enumerated crimes).36 USCIS explicitly 
did not limit the definition to specific crimes as defined in vari-
ous jurisdictions’ statutes.37 It also included broad language cov-
ering “any similar activity” to those crimes specifically listed in 
the statute.38  Thus, while frequently identified as a statute im-
pacting victims of domestic violence, the statute and the interim 
rule in fact covers a wide range of criminal activity.   

USCIS categorizes a victim of a crime in three separate 
ways.  In classifying an individual as a direct victim of a crime, 
USCIS considers whether an individual has suffered “direct and 
proximate harm.”39 This approach is similar to the Attorney 
General Guidelines for Victims and Witness Assistance.40 A 
bystander of a crime may qualify for status on “a case-by-case 
basis” if he or she suffered direct injury.41  Although the statute 
is silent regarding the possible culpability of the victim in the 
qualifying criminal activity, USCIS’ definition of victim ex-
pressly excludes those who are culpable for the qualifying crimi-
nal activity; while applicants with culpability in other crimes – 
even related ones – remain eligible.42  For example, an applicant 
who participates in the crime of smuggling to obtain entry into 
the United States may still apply for protection as a victim of an 
involuntary servitude crime, despite her involvement in the 
crime of smuggling.   

In addition to qualifying as a direct victim of criminal activ-
ity, the interim rule also includes limited categories for indirect 
victims, also derived from the Attorney General Guidelines.  In 
cases of murder, manslaughter, or incompetent or incapacitated 
victims over the age of 18, the interim rule defines indirect vic-
tims to include the direct victim’s spouses and children less than 
21 years of age.43  For direct victims in the same categories but 
under the age of 18, the interim rule also covers parents and un-
married siblings under 18.44  USCIS highlighted one important 
way in which the interim rule deviates from the Attorney Gen-
eral Guidelines, which USCIS otherwise followed.  Whereas the 
Attorney General Guidelines only define indirect victims to in-
clude the first eligible and available person in the hierarchy 
listed above, USCIS’ definition is more flexible in that any indi-
vidual may qualify, not just the first available individual.45

Thus, an incapacitated victim’s spouse and children may all 
qualify as indirect victims.  USCIS believed that this interpreta-
tion best implemented the statutory framework and intent.   

Victims of crimes such as witness tampering, obstruction, 
or perjury are approached differently than those of murder or 
manslaughter.46  Victims of crimes not targeted against the per-
son include individuals who have suffered direct and proximate 
harm, “where there are reasonable grounds to conclude that the 
perpetrator principally committed the offense as a means:  (1) 

To avoid or frustrate efforts to investigate, arrest, prosecute, or 
otherwise bring him or her to justice for other criminal activity; 
or (2) to further his or her abuse or exploitation of or undue con-
trol over the alien through manipulation of the legal system.”47

PETITIONER HAS KNOWLEDGE OF THE DETAILS                          
OF A QUALIFYING CRIME

The BIWPA also requires the petitioner to present “credible 
and reliable information establishing that he or she has knowl-
edge of the details” of the crime.48  The interim rule refined this 
requirement to state that the petitioner must possess “specific 
facts.”49  USCIS required the petitioner to have information re-
lating to the same crime upon which the petitioner bases his or 
her request for relief.50  USCIS believed that such an interpreta-
tion was necessary to embrace Congress’ intent to “facilitate the 
investigation and prosecution of criminal activity of which im-
migrants are targets while providing protection for victims of 
such criminal activity.”51  Where the victim was under the age of 
sixteen at the time of the crime, or the victim is incapacitated or 
incompetent, a parent, guardian, or “next friend” may instead 
possess information relating to the criminal activity.52

One critical tool for petitioners to meet this requirement is 
the “U Nonimmigrant Status Certification,” known generally as 
the Law Enforcement Certification (“LEC”).  As discussed more 
fully below, the petitioner must obtain a certification from a 
qualifying law enforcement official.  The petitioner may use this 
requirement to show knowledge of the crime and may also sub-
mit other evidence, such as “reports and affidavits from police, 
judges, and other court officials.”53 The petitioner’s required 
personal statement should also contain details of the criminal 
activity, including the nature of the activity, when it occurred, 
the person responsible, any events surrounding it, and how law 
enforcement came to prosecute it.54

PETITIONER HAS BEEN HELPFUL, IS BEING HELPFUL, OR          
IS LIKELY TO BE HELPFUL IN AN INVESTIGATION OR          
PROCECUTION OF QUALIFYING CRIMINAL ACTIVITY

Perhaps the most distinguishing eligibility requirement in 
the U visa application process is the statute’s requirement that a 
petitioner “has been helpful, is being helpful, or is likely to be 
helpful to a certifying agency in the investigation or prosecu-
tion” of the qualifying criminal activity.55 USCIS articulated 
these certification requirements in the interim rule, which have 
important ramifications for victims of domestic violence. 

The interim rule required the petitioner to include a Supple-
ment B Form for agency certification in the application.56  US-
CIS will give this certification “significant weight.”57  Certifying 
law enforcement officials must demonstrate their qualifications 
to complete the form, select the category of criminal activity 
involved, describe the relevant criminal investigation, describe 
any injuries to the victim, identify and describe the type of help 
that the victim is providing, and explain the involvement of any 
of the victim’s family members.58 USCIS specifically stated that 
the rule did not require actual prosecution, thus reaffirming the 
range of cooperation available.59  The petitioner may also submit 

A bystander of a crime may qualify 
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other evidence of helpfulness, such as “trial transcripts; court 
documents; police reports; news articles; copies of reimburse-
ment forms for travel to and from court, affidavits of other wit-
nesses or officials.”60

While the interim rule broadly defined the range of eligible 
certifying agencies, it limited the scope of individuals within 
each agency who may provide certifications.  The interim rule 
defined “certifying official” as a law enforcement agency, an 
agency with criminal investigative jurisdiction, a prosecutor, or 
a judge.61  USCIS interpreted the term broadly to include agen-
cies such as child protective services, the Equal Employment 
Opportunity Commission, and the Department of Labor.62  It 
also included agencies involved in the detection, conviction, and 
sentencing of qualifying criminal activity.63  The interim rule 
expressly required that in order to issue U visa certifications, the 
signatory must be either the head of the qualifying agency or a 
supervisor designated by the head.64  USCIS explained that this 
additional requirement was “to ensure the reliability of certifica-
tions.”65  USCIS interpreted the statute to require an “ongoing 
responsibility on the alien victim to provide assistance, assum-
ing there is an ongoing need for the applicant’s assistance.”66  In 
applying for permanent resident status, the petitioner must not 
have refused or failed to cooperate in providing “information 
and assistance reasonably requested.”67

JURISDICTION OF THE CRIMINAL ACTIVITY

The petitioner must also show that the crime “occurred in 
the United States (including Indian country and U.S. military 
installations) or in the territories or possessions of the United 
States, or violated a U.S. federal law that provides for extra-
territorial jurisdiction to prosecute the offense in a U.S. federal 
court.”68 USCIS clarified the phrase “occurred in the United 
States” to include qualifying criminal activity committed both in 
the country and in violation of U.S. law.69 The language 
“violated the laws of the United States” covers criminal activity 
outside the United States that violated domestic law, thus en-
compassing criminal laws with extraterritorial jurisdiction.70

USCIS referred petitioners to the LEC as one method to meet 
this burden of proof.71  Petitioners may also submit any other 
credible evidence, including the relevant statutory provisions of 
the criminal activity and other facts that demonstrate the activity 
meets the list of qualifying crimes.72

FILING AND VISA ADMINISTRATION

In addition to defining eligibility requirements, the interim 
rule also outlined the filing and administrative procedures to 
obtain U visa nonimmigrant classification. The petitioner must 

submit the Form I-918, a signed law enforcement certificate 
(signed within six months of filing), any other credible evidence 
he or she wishes the USCIS to consider, and a personal state-
ment describing the facts of victimization.73 USCIS required the 
petitioner’s personal statement, desiring to learn about the vic-
timization “from the petitioner in his or her own words.”74  Ap-
plicants may apply for relief from either inside or outside of the 
United States.75

USCIS has adjudication authority over all petitioners for U 
nonimmigrant status.76 There is no deadline for new petitioners 
to file for relief; thus, petitioners have the discretion to apply 
during an ongoing investigation or after the prosecution. How-
ever, USCIS imposed a filing deadline for petitioners who have 
already received interim relief since 2001.77 Petitioners who 
received USCIS interim relief status since 2001 must file within 
180 days of the effective date of the interim rule.78

USCIS administers the U visa adjudication process centrally 
at its Vermont Service Center.79  Importantly, these officials are 
specially trained in domestic violence cases.  USCIS first con-
ducts a de novo review of the petition, along with any other sub-
mitted credible evidence, and then issues a written decision.80  If 
USCIS denies the petitioner’s application, it will first issue a 
written explanation of its denial to the petitioner, which the peti-
tioner may then appeal to the Administrative Appeals Office.81

If USCIS grants the petition, the petitioner will receive written 
notice of the decision, which is effective as of the approval 
date.82  USCIS will also issue a Form I-94 Arrival-Departure 
record, providing official documentation of the petitioner’s U 
nonimmigrant status.83 This can offer critical protections for 
victims who fear deportation or immigration inquires. 

Petitioners granted U nonimmigrant status may remain in 
the United States for up to four years.84  Extensions beyond four 
years are available where the government determines that con-
tinued presence is “necessary to assist in the investigation or 
prosecution” of the crime.85 USCIS also has the authority to 
later grant the alien permanent resident status if the petitioner 
shows the following:  that they have not “unreasonably refused 
to provide assistance in a criminal investigation or prosecution” 
of the crime committed against them; they have been continu-
ously present in the United States for a three-year period; and 
their presence in the United States is justified by humanitarian 
reasons, family necessities, or public interest.86 USCIS has not 

yet issued regulations governing subsequent applications for 
permanent resident status, so the details of this process and the 
likelihood of obtaining such relief remain uncertain.  U nonim-
migrant status and derivative status also authorize employment 
in the United States.87

In applying for permanent resident 
status, the petitioner must not have

refused or failed to cooperate in
providing “information and                   

assistance reasonably requested.”  
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Qualifying family members of the U visa petitioner are also 
eligible for admission.88  The petitioner may apply on behalf of 
eligible family members either at the time of the initial petition 
or thereafter.89  Eligible family members include the petitioner’s 
spouse, child, parent (if the petitioner is under 21 years of age), 
or unmarried sibling under 18 years of age.90  Petitioners must 
first show the existence of a qualifying relationship at the time 
of the filing and that the relationship will last through ap-
proval.91

Congress imposed a statutory cap limiting the number of 
issued visas to 10,000 per fiscal year,92 excluding derivative 
family members.93  The interim rule acknowledges that “within 
the first few fiscal years after publication of this regulation, it 
will receive petitions for U nonimmigrant status from more than 
10,000 principal aliens.”94  USCIS will place petitioners who are 
otherwise eligible for admission, but whose admission would 
exceed the 10,000 visa cap, on a waiting list in the order of ap-
proval.95  The purpose of the waiting list “is to respect the intent 
of the numerical limitation imposed by Congress while still al-
lowing the legislation to achieve maximum efficacy.”96  The 
interim rule also gives USCIS the discretion to remove a peti-
tioner from the wait list.97

Many petitioners seeking U visa status also face other im-
migration hurdles in obtaining relief.  A substantial number of 
petitioners are otherwise inadmissible for legal entry into the 
United States on one or more grounds, such as entering the 
United States without papers.  The interim rule requires that 
those petitioners facing other immigration hurdles must file con-
currently Form I-192 “Application for Advance Permission to 
Enter as Nonimmigrant” along with the other initial U visa evi-
dence and Form I-918.98  Congress 
gave USCIS the authority to issue 
waivers of inadmissibility to peti-
tioners who are otherwise inadmis-
sible to the United States if it deter-
mines that a waiver is “in the public 
or national interest.”99  In adopting the interim rule, however, 
USCIS further limited its discretion in considering inadmissibil-
ity waivers for “violent or dangerous crimes” to cases where 
“extraordinary circumstances” exist.100  There is no right to ap-
peal a denial of an inadmissibility wavier.101

Other petitioners may already have faced or are facing ad-
verse immigration proceedings prior to seeking U visa relief.  
For example, petitioners might already be in removal proceed-
ings or subject to a final order of removal or deportation.  US-
CIS expressly stated that such petitioners may apply for U non-
immigrant status, notwithstanding the other pending proceed-
ings, but that filing for relief would not otherwise affect the on-
going adverse proceedings.102

ADVOCATES WEIGH IN WITH BOTH PRAISE OF AND                
CONCERNS WITH THE INTERIM  RULE

USCIS requested public comments on its interim rule 
through November 16, 2007.  In response, immigrants’ rights 
activists, domestic violence practitioners, various coalitions, and 

other interested parties, submitted written comments to the 
agency.  This article highlights the broad categories of com-
ments submitted on behalf of advocates representing immigrant 
women and victims of domestic violence, but does not attempt 
to address all comments in their entirety.103 Advocates praised 
aspects of the rule, such as a broader definition of domestic vio-
lence including both physical and mental abuse, an interpreta-
tion of “substantial harm” that incorporates patterns of abuse, 
and agency recognition of the ways in which criminals use the 
law enforcement system to control and further victimize immi-
grants.  Commentators also voiced concerns with the interim 
rule, however, which this article divides into three categories:  
the scope of the rule, its intersection with other immigration 
proceedings, and the processing of applications. 

ADVOCATES’ COMMENTS CONCERNING THE SCOPE               
OF THE INTERIM RULE

Advocates’ comments identified three primary areas in 
which the interim rule exceeded the scope of the statute calling 
for: (1) The elimination of the “supervisor” or “agency head” 
requirement governing LECs; (2) The broadening of the defini-
tion of “victim of qualifying criminal activity,”; and (3) Greater 
flexibility surrounding waivers for criminal convictions. 

Advocates repeatedly and strenuously requested that USCIS 
remove the extra requirement imposed by the interim rule that a 
centralized law enforcement “supervisor” or “agency head” 
must sign certifications confirming the victim’s cooperation,104

arguing that the requirement imposed unnecessary bureaucratic 
constraints, exceeded the scope of the statute, and undermined 
the purpose of the law.105  This is particularly problematic be-
cause many agencies have already developed effective approval 

systems that would have to 
change with the interim rule, risk-
ing delay and confusion for peti-
tioners.  The “chain of command” 
approach is also precarious be-
cause it minimizes the likelihood 

that the victim would interact with someone familiar with the 
case and trained in victim’s services.106  For example, many 
agencies currently rely on individuals with special expertise, 
such as domestic violence or bilingual officers, to mange the 
certification process.107  Advocates expressed concern that the 
“agency head” requirement might jeopardize the sensitivity and 
institutional knowledge that these trained units bring to the certi-
fication process.  Advocates generally agreed that Congress 
gave each agency the flexibility to implement a system that 
works within its structure and that USCIS should not intervene 
in that process.  Some proposed revisions included:  asking the 
signatory to check a box affirming that the agency has assigned 
or authorized the signatory to evaluate and issue certifica-
tions,108 leaving each agency with the discretion to implement 
authorization procedures, and adopting an alternate standard 
requiring the signatory to have “actual knowledge” of the crimi-
nal activity gained through either the investigation or prosecu-
tion of the criminal activity.109

Many petitioners seeking U visa 
status also face other immigration 

hurdles in obtaining relief  
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Advocates also called for a broadening of both the defini-
tions of “victim” and the definition of “qualifying criminal ac-
tivity.”  They argued that USCIS should construe “victim of 
qualifying criminal activity” to include the broadest possible 
group of eligible victimized family members.110  The existing 
language required that the direct victim be an alien, but advo-
cates requested broadening the definition to include United 
States citizens.111  For example, advocates explained that situa-
tions may arise where a child is a United States citizen born to 
alien parents.112  If that citizen child was the victim of a sexual 
crime, the parents would need to play a critical role in reporting 
and assisting in the prosecution of that sexual crime.113  The 
current language of the interim rule would not offer U visa relief 
to reporting and cooperating parents, yet these parents would 
likely face the same fears and obstacles coming forward to law 
enforcement without lawful status 
that a direct petitioner would.  US-
CIS’ proposed interpretation would 
be more consistent with both the 
interim relief procedures and prior 
adjudications.   

Advocates also argued that 
direct victims under the age of 
twenty-one need not be deceased, 
incompetent, or incapacitated for eligible family members to 
qualify as “indirect victims.”114  This interpretation is consistent 
with federal and state law as well as the prior adjudication of 
interim relief procedures.  Advocates also sought clarification of 
the definition of “qualifying criminal activity.”  Some indicated 
that USCIS improperly conflated two distinct requirements – 
that the noncitizen has been a victim of a crime, and that the 
noncitizen has helped in the prosecution of a crime.115  Advo-
cates strenuously argued that a petitioner should qualify for U 
visa relief if he or she was the victim of one enumerated crime 
and has helped in the prosecution of another.116

Some advocates also requested that USCIS remove the ad-
ditional requirement that applicants show “extraordinary cir-
cumstances” in waivers of inadmissibility for criminal convic-
tions.  The regulations currently state that, “in cases involving 
violent or dangerous crimes of inadmissibility based on the se-
curity and related grounds . . . USCIS will only exercise favor-
able discretion in extraordinary circumstances.”117  Advocates 
contended that USCIS’ standard of review is already discretion-
ary under the statute and that Congress did not contemplate or 
authorize further limitations on agency discretion in cases in-
volving violent or dangerous crimes.118  Advocates also noted 
that separating out violent or dangerous crimes violates the stat-
ute.119  The removal of the language “extraordinary circum-
stances” would better emphasize a full and fair consideration of 
individual circumstances. 

U NONIMMIGRANT CLASSIFICATION’S INTERSECTIONS WITH
OTHER IMMIGRATION PROCEEDINGS

In addition to raising concerns regarding the scope of the 

rule and its coverage, advocates also proposed four key changes 
to remedy problematic intersections between U visa classifica-
tions and existing immigration law:  a U visa exemption to the 
ninety-day deadline to reopen proceedings; an automatic stay of 
removal for U visa applicants; a limited duration for U visa peti-
tioners in detention; and modifications to the requirements and 
procedures governing waivers of inadmissibility. 

Advocates argued that USCIS should create a U visa ex-
emption to the ninety-day deadline to reopen.120  The interim 
rule allows petitioners to submit U visa applications even when 
the individual has a final order of removal.  Procedurally, how-
ever, in order to give effect to this right, petitioners have to seek 
both a discretionary stay of removal and a motion to reopen and 
terminate proceedings. Advocates asserted that by the time the 
petitioner files for a U visa, many applicants will have already 

exceeded the ninety-day deadline 
to file a motion to reopen to ter-
minate removal proceedings.121

Falling outside of this statutory 
motion deadline leaves applicants 
subject to the discretion of Immi-
gration and Customs Enforcement 
(“ICE”) to agree to a joint motion 
to reopen.122  As with any discre-

tionary process, this presents considerable challenges and uncer-
tainty for applicants.  ICE may refuse to consent to the motion to 
reopen. The immigrant may refuse to approach ICE for fear of 
deportation.  There will also be increased cost and delay with 
the filing of the motion.  To address this concern, advocates re-
quested that USCIS create a U visa exemption to the ninety-day 
deadline to reopen.  This exemption would be similar to the 
VAWA regulations, which allows petitioners to move to reopen 
in cases of extraordinary circumstances or extreme hardship. 

Advocates requested that USCIS incorporate an automatic 
stay of removal for U visa applicants following an agency deter-
mination that the pending petition meets the prima facie eligibil-
ity requirements.123  This proposal is consistent with the regula-
tions governing “T” visas for victims of trafficking.  It also en-
sures that the victim will not be removed in the course of an 
active investigation or prosecution, thus rendering her unable to 
cooperate and derailing prosecution or investigation. 

Advocates also argued that the interim rule might improp-
erly extend the duration of detention for petitioners.124  While 
detained applicants would ordinarily be eligible for release after 
six months, the current regulations appear to extend the period 
of duration for U nonimmigrant status petitioners.  Advocates 
argued that this undermines the intent of the statute to encourage 
cooperation and to provide humanitarian relief, and instead pe-
nalizes U visa applicants for no legitimate reason.  Advocates 
requested that USCIS clarify the rule such that petitioners who 
are prima facie eligible for U visa relief be released from deten-
tion in a shorter timeframe,125 and at a minimum USCIS should 
withdraw the new rule providing the opportunity for release 
within six months under the detention rules. 
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Advocates also argued that requiring the applicant to submit 
at the time of the petition both Form I-192 and an Application 
for Advance Permission to Enter as a Nonimmigrant improperly 
places the burden on the applicant to determine inadmissibility 
grounds.126  Rather, consistent with USCIS practice, the Depart-
ment of Homeland Security should be required to make an initial 
determination of inadmissibility.  The applicant would then have 
the opportunity to respond and contest a finding of inadmissibil-
ity.

MODIFICATIONS TO INTERIM RULE REQUIREMENTS                
FOR PROCESSING APPLICATIONS

Advocates also called for three key changes to the interim 
rule requirements for processing applications:  the introduction 
of a fee waiver provision for waivers of inadmissibility; an ex-
tension to the application period for petitioners with interim re-
lief; and modification of the “age-out” provisions governing 
derivative applicant.  Advocates almost uniformly contested the 
lack of a fee waiver procedure for applicants submitting a 
waiver of inadmissibility.127  Without a fee waiver, the waiver of 
inadmissibility costs approximately $545, “serv[ing] as a virtual 
bar to accessing status” for many otherwise eligible U visa peti-
tioners.128  Advocates argued that providing a fee waiver provi-
sion is consistent with USCIS’ preamble explaining the broad 
basis for its blanket fee waiver for Form I-918. 

Advocates also argued that 180 days is an insufficient pe-
riod to allow current victims with interim relief status to file a U 
nonimmigrant visa application, requesting instead an application 
period of one or two years to account for the extensive caseloads 
of many service-providers and the difficulties in contacting and 
communicating with the client base.129  This proposed modifica-
tion impacts the approximately 5,800 petitioners who have al-
ready received interim relief through USCIS’ prior adjudication. 

Advocates also proposed modifications to lock-in the age of 
qualifying unmarried siblings at the date of application for in-
terim relief.130  Under the interim rule, USCIS considers the rele-
vant age of qualifying unmarried siblings from the date of the 
subsequent submission. Advocates argued that this rule effec-
tively penalizes derivative family members unfairly for USCIS’ 
seven-year delay in implementing the interim rule.  Advocates 
argued that USCIS should adopt a more equitable approach and 
measure the relevant age from the date of the interim relief ap-
plication, not the filing of an I-918.  Advocates argued for the 
same modification to address parents of siblings of minors turn-
ing twenty-one.  Other advocates argued for an amendment to 8 
C.F.R. § 214.14(f)(4)(ii) requiring that the relationship between 
the petitioner and the qualifying family member need only exist 
at the time of the filing and need not continue through the adju-
dication process. 

IMPACT AND ANALYSIS

While U nonimmigrant status offers significant protections 
for victims of crimes, the following four potential obstacles may 
still hinder successful implementation of the statutory frame-
work: the integral role of law enforcement personnel, the chang-

ing landscape of immigration policy in the United States, ag-
gressive caps on visas, and the risks of re-victimization. 

THE INTEGRAL ROLE OF LAW ENFORCEMENT

Successful implementation of the statutory framework 
hinges on the role of law enforcement as necessary facilitators.  
This presents various potential obstacles for victims of crime.  
Many of the same barriers that led to the statute’s enactment 
threaten the success of its implementation.  Absent active efforts 
to educate and sensitize law enforcement personnel, victims may 
fear interacting with law enforcement to obtain the protection.  
Women face significant barriers in reporting violence and par-
ticipating in the prosecution of crimes, including intense shame, 
limited language ability, cultural differences, lack of knowledge 
about the criminal justice system, and unpleasant experiences 
with legal institutions in their country of origin.131  Interviews 
with immigrant women show that their interactions with police 
are often hampered by law enforcement’s limited knowledge of 
women and domestic violence generally, the lack of available 
translators, insufficient sensitivity to issues of culture and gen-
der, and a lack of understanding as to why immigrants might be 
reluctant to talk to police or provide details of the crime.132

To ensure a successful implementation, regulators and not-
for-profit organizations should incorporate training and aware-
ness programs for both law enforcement and immigrant commu-
nities.133  This is particularly true for agencies that do not act as 
traditional law enforcement but have certification authority un-
der the rule, such as child protective services, the Department of 
Labor, and the Equal Employment Opportunity Commission.134

It is also important to monitor whether the administrative 
burdens on law enforcement personnel undermine cooperation.  
Police may be deterred from prosecuting crimes against aliens 
because of the increased administrative burden that may result.  
Because law enforcement personnel are the gatekeepers to certi-
fying the U visa application, it is important to monitor their dis-
cretion in making initial determinations of arrest and their will-
ingness to implement this regulatory scheme. 

Lastly, there are also potential risks for law enforcement 
abuse in interacting with victims of qualifying criminal activ-
ity.135  As one scholar phrased it:  “[s]ince immigration law, by 
definition, applies only to a vulnerable population group – non-
citizens – the harshness and the limited venues for averting de-
portation make the only alternative provided – cooperation – 
even more rife with abuse.”136  The premise of the U visa protec-
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tion is cooperation with law enforcement – the same actor who 
has the discretionary power to issue the requisite certifications.  
Under the existing statutory and regulatory scheme, potential 
abuses of power may include the unreviewable discretion of law 
enforcement in issuing certifications;137 retaliatory immigration 
or criminal actions against victims who refuse to cooperate; eth-
nic, geographic, gender, or regional inconsistencies in enforce-
ment; and the risks of coercive cooperation leading to exagger-
ated or misinformation.138

THE CHANGING LANDSCAPE OF IMMIGRATION POLICY             
IN THE UNITED STATES

In addition to the implementation challenges faced by the 
integral role of law enforcement, the landscape of immigration 
policy in the United States has also changed dramatically since 
the BIWPA’s enactment in October of 2000. These changes sup-
port a re-evaluation of the existing statutory and regulatory 
structure. The BIWPA pre-dated the attacks of September 11, 
2001, the “War on Terrorism”, and the related concerns over 
borders and national security.  Immigration policy has since be-
come a top federal and local priority, as evident from recent 
presidential and congressional legislative priorities,139 grassroots 
rallies and marches to raise awareness of federal proposals in 
immigrant communities,140 and 2008 campaign rhetoric and plat-
forms.141

Federal and local law enforcement is involved in immigra-
tion issues and enforcement on a much more significant level 
than in 2000.  This magnifies the fears that aliens face in report-
ing crimes and interacting with police. Some jurisdictions have 
so-called “sanctuary policies” that offer varying degrees of pro-
tection to unauthorized aliens who report a crime to the po-
lice.142 While these “sanctuary policies” are intended to protect 
undocumented aliens during interaction with law enforcement 
personnel, they are both too infrequent and too irregular to over-
come implementation obstacles.143  Other jurisdictions, however, 
have become more proactive and aggressive in immigration law 
enforcement.144  The result for undocumented aliens is a tremen-
dous amount of uncertainty and confusion, likely to result in a 
higher unwillingness to report crimes than Congress had consid-
ered when passing the BIWPA.145

This political dynamic also calls into question the intersec-
tion of immigration law and criminal law upon which Congress 
built this statutory scheme. As one scholar put it, “[i]mmigration 
law has become an adjunct to criminal law as it is being used to 
further punish criminal offenders and to reward those who coop-
erate in criminal investigations.”146 The merits and effectiveness 
of such a legislative structure warrants Congress’ review from 
the lens of today’s political landscape.   

AGGRESSIVE LIMIT OF VISAS RENDERS PROGRAM TOO      
NARROW IN APPLICATION TO ACHIEVE POLICY OBJECTIVES

Congress legislated a 10,000 per year cap on U visas,147

and USCIS implemented a procedure to wait list eligible peti-
tioners after reaching the statutory cap.148 Since the relief be-
came available on an interim basis in August 2001, USCIS has 

granted 5,800 interim visas to applicants.149 Rough estimates 
suggest that this cap leaves perhaps as much as ninety percent of 
the need unmet.150 In the interim rule, USCIS acknowledges that 
the cap will leave a considerable gap.151 Congress’ stated goals 
in implementing this legislation were to “curtail criminal activ-
ity, protect victims of crimes committed against them in the 
United States, and encourage victims to fully participate in the 
investigation of the crimes and the prosecution of the perpetra-
tors.”152  Successful implementation of these goals requires both 
a fundamental rethinking of the way immigrant victims of crime 
view the criminal justice system and more widespread aware-
ness of the relief mechanisms available to potential applicants.  
With 10,000 visas a year, it seems debatable whether Congress 
can meaningfully effectuate these goals.  It is critical to ensure 
that the target population is both aware of the relief and able to 
utilize it.  Many may be reluctant to seek relief because of the 
uncertainty of the waitlist, and many are also non-English speak-
ers without legal assistance.153 USCIS should therefore monitor 
implementation in order to track whether this cap is adequate to 
meet Congress’ stated goals. 

THE U VISA NON-IMMIGRANT CLASSIFICATION FURTHER
EMBEDS AND REINFORCES THE VICTIMIZATION PROCESS

The U visa nonimmigrant procedures may reinforce the 
victimization that the petitioner already experienced.  Congress’ 
requirement that petitioners cross a “substantial abuse” threshold 
in cases of certain violent crimes is unnecessary and duplicative.  
The “substantial abuse” burden of proof may ensure that appro-
priate cases of obstruction, witness tampering, and extortion are 
selected for U visa protection. In inherently violent crimes, how-
ever, such as rape, torture, and sexual assault, the additional re-
quirement that the victim prove substantial physical and mental 
abuse is unnecessary. Compiling and submitting such proof fur-
ther reinforces the victimization process, which undermines the 
healing and restoration process for victims.  For example, at 
least one comment submission noted that the interim rule re-
quires all applicants to submit a written declaration in support of 
their petition.154 By making written statements a requirement 
instead of a permissible form of “credible evidence,” the rule re-
traumatizes the victim by forcing them to recount the details of 
the crime.155

CONCLUSION

Through the U visa nonimmigrant classification, Congress 
has undoubtedly taken great strides to give voice to the silent, 
hidden, and invisible experience that many undocumented immi-
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grants face as victims of crimes like domestic violence in the 
United States.  U visas fill critical gaps left by VAWA and offer 
much-anticipated and much-needed safeguards to immigrant 
victims of domestic violence.156  U visas also have the potential 
to give victims of crimes the courage and the protection to pur-
sue the investigation and prosecution of crimes.  Yet, the forces 
of invisibility and silence remain tremendous forces to over-
come in today’s political landscape, particularly where the de-
mands of law enforcement and immigration policy intersect.  
For example, advocates for these vulnerable populations have 
highlighted in the comment process that the existing interim rule 
suffers from several weaknesses or raises areas of concern in its 
administration, scope, and intersection with existing immigra-
tion law. 

The advocate community continues to assess USCIS’ re-
sponse in remedying these identified concerns. Yet, as discussed 

above, the statutory and regulatory framework still faces at least 
four critical obstacles to successful implementation:  the integral 
role of law enforcement personnel; the changing landscape of 
United States immigration policy; the cap on admission; and the 
reinforcement of the victimization experience.  The direction of 
United States immigration law raises larger issues as it relates to 
protections of immigrant victims of crime.  It is essential that 
USCIS and Congress monitor the implementation and effective-
ness of U visa regulations to ensure that it meets its stated goals.  
It is only through the successful implementation of programs 
such as the U visa nonimmigrant status that we can illuminate 
the continuing plight of immigrant victims of domestic violence, 
and in turn ensure an environment of protection and justice for 
this population. 
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