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On December 18, 20071, the Federal Communications 
Commission voted in favor of repealing a 32-year old 
rule that prohibited broadcasters in the twenty largest 

media markets from owning newspapers in the same market.  
This vote was the culmination of an eighteen-month review of 
the agency’s media ownership rules, which included a series of 
public meetings across the country and feedback from thousands 
of individuals and groups on the issue.2

Depending on who you talk to, December 18th was either 
one of the worst days for minority ownership in the industry for 
advocates of women and minority-owned businesses, or one of 
the best days for advocates of consolidation and increased com-
petition. The vote was 3-2, drawn across partisan lines, with op-
posing Democrat commissioners Michael Copps and Jonathan 
Adelstein expressing disappointment with the decision and warn-
ing of its consequences.  The majority, supported by Republican 
Chairman Kevin Martin, Deborah Taylor Tate and Robert 
McDowell, felt that the ruling was both well overdue and in line 
with Congressional recommendations to review rules consider-
ing the changes in technology and the market. This close ruling 
will almost certainly be challenged in court. 

The original proposal had prompted strong opposition from 
civil rights organizations, minority professional media associa-
tions, many individuals in Congress, and those within the indus-
try.  Each group expressed a highly visible and vocal objection to 
the ruling, believing it harmful to ex-
isting and prospective women and 
minority owners. These objectors also 
believed that the ruling should have 
been delayed until an independent 
diversity task force had conducted 
more research and made final recom-
mendations. 

In response to the criticism, Chairman Martin rejected the 
notion that the rules adopted on December 18th would favor big 
business before women and minority-owned businesses, and 
stated that these rules were specifically intended to further the 
goals of competition, diversity, and localism, all crucial factors 
in the future of an industry in transition.3  Several separate meas-
ures were also adopted by the commission on December 18th in 
order to punish discrimination in broadcast transactions, and to 
promote minority participation in the industry, with particular 
attention to the transition to digital broadcasting.4 While some 
civil rights organizations applaud these steps as separate from the 
cross-ownership ruling, others say these measures were reached 
“without adequate data and any thorough study of the issue.”5

Certain organizations also believe that the agency should have 
addressed these measures fully before pursuing wider reform of 

the cross-ownership rules.6

Both of the decisions made on December 18th mark the latest 
chapters in a contentious relationship between the FCC and civil 
rights organizations over the agency’s record of promoting mi-
nority ownership. While the FCC has played a role in several 
advances for minorities, with occasional interference by the 
courts, this relationship is mostly marred by setbacks, which 
some view as a major cause of the media-diversity crisis existing 
today. 

This article analyzes these issues, and demonstrates the 
FCC’s trend toward disregarding discrimination and denying 
access to minorities in ownership. The article will also comment 
on the responsibilities that come with ownership for non-
minority owners.  Though civil rights organizations and the FCC 
need each other in order to be successful, recent decisions have 
decreased the level of trust in each other, while also birthing a 
new strategy in civic action that gives those in opposition to the 
agency’s proposals and decisions more power than ever.  There 
have been small steps towards progress, including the ruling on 
December 18th to punish discrimination in broadcasting. How-
ever, it seems that for every small advancement, the FCC also 
takes a step back.  In light of the resulting deadlock, a solution to 
this conflict is more crucial now than ever.  The changing face of 
the market, as well as new technology, means the telecommuni-
cations and media industry has to deal with the reality of consoli-

dation while also catering to the needs 
of emerging markets and fulfilling its 
obligation to society.  

THE NUMBERS

The current state of diversity in the 
media and telecommunications indus-
tries, which make up about 1/6 of the 
U.S. economy, is grim. 7 Minorities, 

who constitute 34% of the American population, own less than 
10% of the media outlets, a percentage that has steadily de-
creased since 1998.8 While some see the FCC data on its ad-
vancement of minority groups as contradictory, incomplete, or 
arrived at through flawed methodology, the data does demon-
strate a stark difference between population demographics and 
media ownership. Non-Hispanic white males control 76.6% of 
all stations, leaving women, who represent 51% of the U.S. 
population, with 4.97% of all stations; Latino Americans, who 
represent 14% of the U.S. population, control 3.26% of all sta-
tions; African Americans, who represent 13% of the U.S. popu-
lation, control 1.3% of all stations; and Asian Americans, who 
represent 4% of the U.S. population, control 0.44% of all sta-
tions. 9  The vast majority of minority-owned stations are techni-
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cally inferior AM stations or low-powered FM stations and most 
are licensed to towns far from central cities. 10  Only four of the 
400-plus cable channels available in the U.S. are minority-
controlled (TV One, The Black Family Channel, SiTV and The 
Africa Channel). The Black Entertainment Channel was sold to 
Viacom in 2000. 11  Minority ownership in the telecom sector, 
including wireless, is negligible, with a few small companies 
holding licenses in a handful of rural communities. 12  Of the 100 
most-visited U.S. websites, none are owned by minorities. 13

This issue goes beyond just fairness for women and minor-
ity owners. Advocates for civil rights issues in the telecom in-
dustry are actively urging the FCC to take immediate, determi-
native steps to reverse these numbers because of the powerful 
role this particular industry plays in society. Media and telecom-
munications are the primary definers of both our culture in 
America and the world at large.  Regarding the need for a diver-
sity task force, Rev. Jesse Jackson, Sr., founder of the Rainbow/
PUSH Coalition, said that the lack of minority owners leads to 
minorities being depicted in the media as “less intelligent than 
we are, less hard working than we are, less patriotic than we are 
and more violent.”14  According to Jackson, ownership is central 
to civil rights issues because control of the media translates into 
control of the issues on the nation’s social agenda.15

THE BAD HISTORY

Vocal opponents of the FCC’s latest ruling see it as more of 
the same discrimination and exclusion that they have been fight-
ing for decades.  “In our attempts to kick the doors in, we’ve 
submitted countless proposals, most of which the FCC has re-
jected, ignored existed or placed on eternal hold,” said David 
Honig,16 Executive Director of the Minority Media & Telecom-
munications Council, which represents more than fifty organiza-
tions before the FCC.  Honig added that case history and admin-
istrative actions show that while the FCC is supposed to remove 
market entry barriers for smaller businesses, it has instead been 
the primary obstacle for minority owners and interests.17

In the 1950s, the FCC renewed the construction license of 
Southland Television,18 a segregationist owned station.  The 
FCC gave full faith and credit to a Louisiana segregation law 
that was in direct contradiction to the Telecommunications Act 
of 1934, which prohibited regulation in communication by wire 
and radio from discriminating on the basis of race.19

In Lamar Life, 20 a case decided during the turbulent civil 
rights movement, the FCC renewed the license of WLBT in 
Jackson, Mississippi to a White Citizens Council Leader. This 
Council Leader urged re-segregation and deliberately cut off 
programming when the NAACP was expected to appear. The 
ruling was quickly reversed when the United Church of Christ 
asked the D.C. Circuit Court to intervene based on WLBT’s 
refusal to fulfill its obligation to serve the general public interest, 
including the sharing of opposing views in favor of integration.
21   The court later ordered the FCC to deny the renewal of the 
license and noted that a “curious neutrality-in-favor-of-the-
licensee seems to have guided the Examiner in his conduct.”22

In 1965, the FCC further reversed minority owner’s pro-
gress when it established what became known as the Ultravision 
Rule. This rule required that in order to qualify for a permit, an 
applicant must have enough funds to cover all costs and a full 
year of operating capital. 23  Although this rule did not consider 
race or gender, the standard, which lasted until 1981, made it 
almost impossible for anyone other than the very wealthy to get 
a license. During that time, the qualifying group was almost ex-
clusively made up of white male owners. 

In 1973, the National Black Media Coalition submitted 
sixty-one minority ownership and EEO proposals to the FCC, 
who rejected all of them.24 In 1983, the agency refused to 
hold a hearing on WAVY-TV in Norfolk, Virginia despite alle-
gations owners did not invite black employees to the station 
Christmas party because they wanted to hold it at a segregated 
country club.25

In the 1990s, the FCC and the courts continued to disap-
point civil rights groups with a seeming inability to enforce mi-
nority and local ownership policies in comparative hearings, 

despite existing evidence of abuses by license owners.26  The 
FCC had to get rid of most of its diversity-focused initiatives 
when the Adarand v. Pena ruling in 1995 heightened the stan-
dard of scrutiny for federal race-conscious programs from inter-
mediate to strict scrutiny.27  Strict scrutiny requires the showing 
of a compelling government interest in order to consider race in 
forming ownership policies. 28

Changes in the Administration create obstacles for advance-
ment, and investigations vary depending on the political priori-
ties of the current president and the person he or she appoints to 
head the commission.  Civil rights groups were pleased with the 
1999 National Telecommunications & Information Administra-
tion’s (“NTIA”) study showing several factors that lead to what 
it termed “the digital divide,” including consolidations that ad-
versely impact minority ownership.29  However, after a new 
administration came to power in 2001, NTIA concluded their 
study by stating that that there was no real race or class division 
in internet access, and also stopped publishing its minority own-
ership report.30

The FCC has faced internal conflict in relation to diversity, 
as evidenced by the December 18th hearing, in which some com-
missioners rejected or ignored the attempts of other commission-
ers to support diversity.  In 2000, FCC Chairman William Ken-
nard released five studies on minority ownership with the inten-
tion of building a legal framework to help restore previously 
successful policies that had been repealed or neglected.31 The 
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Commission has yet to publicly mention evaluating these stud-
ies.

THE GOOD HISTORY

Despite the aforementioned setbacks, the FCC has been 
somewhat involved in minority advancements.  The FCC, Con-
gress, and the courts have all played a role in advancing the in-
terests of women and minority owners through administrative 
acts, sparse case history, and incentive-based regulation.  In the 
1940s, the FCC created the Fairness Doctrine based on authority 
in §315 of the Telecommunications Act of 1934.32  In the 1970s, 
the D.C. Circuit Court ruled that minority ownership should be a 
factor in broadcast licensing,33 and must be a factor in the FCC’s 
administration of its spectrum management policies.34

In 1974, FCC Chairman Richard Wiley convened the first 
Minority Ownership Task Force, which resulted in the tax cer-
tificate and distress sale policies.35 Both policies were applauded 
by civil rights and professional minority groups. The FCC’s 
various incentive-based regulations are probably the only areas 
in which the agency, civil rights groups, and the industry can 
agree.  A few policies are worth noting. 

The Comparative Hearing Policy was created in 1973 when 
the D.C. Circuit held that it must consider minority ownership as 
a comparative factor in choosing among mutually exclusive ap-
plicants for new construction permits. 36  The Tax Certificate 
Policy was adopted in 1978 and permitted a company selling a 
broadcast or cable property to minorities to defer the capital 
gains taxes on the sale if the seller reinvested in comparable 
property.37 This led to more than 
200 minority-owned stations.38 The 
Distress Sale Policy, established in 
1978, allows a seller in danger of 
losing his license to sell his station 
to a minority-owned company for 
75% of market value or less, and 
thereby avoid paying a hefty pen-
alty.39  This policy has resulted in more than fifty stations being 
sold to minorities, and is the only such policy still in place to-
day.40

DRASTIC CHANGES OF THE 1990S

There is no doubt that the 1990s changed the landscape for 
many existing and prospective minority owners in the industry.  
The Telecommunications Act of 1996 created several amend-
ments and caused dramatic changes intended to support diversity 
in ownership. Gender was added to the list of prohibited dis-
criminations in § 151 of the Telecommunications Act, and § 257 
now requires triennial reports on efforts to eliminate market en-
try barriers for small, minority, & female-owned businesses.41

Probably the most important change was to end the comparative 
hearing process by deciding that all wireless licenses would be 
issued through auctions.42  The FCC used this “designated en-
tity” structure to provide bidding advantages to small and minor-
ity-owned businesses.43  And while the creation of the Telecom-

munications Development Fund could have been a significant 
source of funding for minority broadcast and telecommunica-
tions entrepreneurs, it was terminated in 2005. 

In 1996, William Kennard became the first minority to chair 
the FCC. His focus seemed to be primarily in wireless communi-
cations and hoped to close the digital divide in access to the 
internet. He also actively encouraged new owners to spin off 
stations to minority owners during a heavy consolidation period. 
He challenged broadcasters to open new doors to women, and 
helped push for the creation of the Quetzal/Chase Communica-
tions Partners LP Fund with $175 million in beginning funds.44

When authorizing the creation of television “duopolies” in 
1999, the FCC took steps to protect minority ownership by 
adopting the “Failing Station Solicitation Rules,” which requires 
any applicant for a duopoly to show that “active and serious 
efforts” were made to either sell the station or allow for buyers 
outside the market. 45  In 1998, The Rainbow/PUSH Coalition 
created the Media & Telecommunications Project to monitor 
industry legislation regarding minorities, and it now holds a 
yearly symposium attended by industry leaders, FCC Commis-
sioners and investors interested in minority and women owners. 

In 2003, the FCC established the Advisory Committee on 
Diversity for Communications in the Digital Age, with twenty-
nine experts from the industry. Since their last meeting in De-
cember 2004, the committee has been deprived of staff and de-
nied the ability to hold meetings.46 2003 was also the year the 
FCC first voted 3-2 to deregulate broadcast ownership rules, 
thereby allowing a single company to own up to one newspaper, 

three TV stations and eight radio sta-
tions in the biggest markets.47 When 
Chairman Powell originally presented 
this proposal in 2002, civil rights or-
ganizations were distressed. But in-
stead of fighting unaided as in the 
past, this time the minority commu-
nity had the assistance of the Ameri-

can public and several other groups.48 If not for groups like the 
National Association of Hispanic Journalists and Commissioners 
Copps and Adelstein speaking publicly about the issue, the 
American public might not have had the opportunity to learn the 
rules.  More than 2 million Americans filed comments, 99% of 
which were in opposition.49 But despite all the public involve-
ment, media watchdog groups tracked only one national network 
reporting on the proposal at 4:30 a.m. on some day in September 
2002.50

Minority Media and Telecommunications Council Execu-
tive Director Honig stated prior to the FCC’s 2003 ruling on 
ownership that he and several other civil rights and religious 
organizations wanted to propose a rule banning transactional 
discrimination on the basis of race and gender.  Although there 
was generally no opposition to this proposal, the FCC eventually 
held that it would “decline to adopt a rule without further con-
sideration of its efficacy as well as any direct or indirect effects 
on the value and alienability of broadcast licenses.”51  Honig 
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added that this argument connecting the ban of transactional dis-
crimination affect the value was last made during the filibuster of 
the 1968 Fair Housing Act.  At this time, senators argued that the 
policy would adversely affect the value of property.52 In actual-
ity, property value in general rose after the Fair Housing Act 
passed. 

THE PROMETHEUS RADIO PROJECT

Those who believed that the 2003 ruling, which allowed a 
single company to own up to one newspaper, three TV stations, 
and eight radio stations in the biggest markets would put women 
and minorities at an even bigger disadvantage against big media 
firms, did not give up. Several broadcasters and organizations 
banded together and were represented by the Media Access Pro-
ject, a non-profit public interest telecommunications law firm.  
They named the effort, The Prometheus Radio Project. 

In Prometheus Radio Project v. FCC, the plaintiffs argued 
not only that the new rules would give giant companies even 
more power, which was not in the interest of the American pub-
lic, but that the process that led to the vote was “faulty.”53  The 
FCC argued that it had ample authority to change the rules pur-
suant to the Telecommunications Act of 1996, that it took effi-
ciencies of common ownership into account, and that it placed 
reasonable limits to protect smaller and minority-owned busi-
nesses.54  In vacating the FCC’s decision, the court temporarily 
blocked the new rules and ordered the agency to retain the old 
rules during the stay.55  Using strong language, the judges stated 
that the diversity index measurements used by the FCC to weigh 
cross-ownership employed several “irrational assumptions and 
inconsistencies.”56 The Supreme Court turned down the FCC’s 
appeal.  It seems like the FCC was focusing on economics as the 
measurement for what makes good policy, but there is much 
more to a change as big as this one, affecting an industry that 
plays such a unique role in society.  The public opposition, noted 
by the Court, called for more qualitative considerations to deter-
mine if the negative sociological effects outweighed the eco-
nomic benefits. 

A NEW FIGHT

Despite the defeat, the FCC began a renewed effort to de-
regulate ownership, and civil rights organizations were again 
lobbying against the rules by presenting the agency with propos-
als to help protect diversity ownership if the rules passed.  In 
spite of this, the December 18th ruling was the same as the 2003 
ruling.  In addition to requesting a delay, many groups again 
stated that the elimination of ownership restraints may set back 
the expansion of minority ownership by a generation.57

Referring to the ruling as a relatively minor loosening, Mar-
tin disagreed, stating that competition would guard against a con-

centration of too much power in the hands of big media.58 In 
response to those calling for a delay, the FCC will likely share 
evidence that they held eight public hearings across the country, 
listened to thousands of oral comments, reviewed over 166,000 
written comments, commenced ten independent studies, and 
sought industry input.59

In a proactive move on December 4, 2007, the Senate Com-
merce Committee unanimously passed a bill to block the Decem-
ber 18th vote, requiring another ninety days for comments and 
separate hearings for both diversity and localism before the vote 
is taken.60  Andrew Schwartzman, President and CEO of the Me-
dia Access Project, has promised to take the FCC back to the 

same court that rejected the 2003 rules, if Congress does not act 
on the Committee’s bill.61  Civil rights organizations are ready to 
continue the fight. Rainbow/PUSH leader, Jackson, says the rul-
ing seems like a “bizarre act of retribution,” designed to under-
mine the recent progress of channels like TVOne.62 Most civil 
rights groups agree that policies allowing a la carte payment per 
channel, and giving local broadcasters priority carriage over ca-
ble systems would be a death knell for small and minority pro-
grammers.63

SEPARATE MEASURES

The response on December 18th to the adoption of diversity 
measures to help women and minority-owned businesses gain 
access to capital was overwhelmingly positive.  Some examples 
of these measures are changing permit deadlines, requiring proof 
of non-discrimination to renew a license, giving priority for eli-
gible entities in certain duopoly situations, and revising the ex-
ception to the prohibition on the assignment or transfer of grand-
fathered radio station combinations.64 The FCC will also con-
vene an annual “Access-to-Capital” conference focused on in-
vestment and financing for women and minority owners.65  With 
the analog to digital TV broadcast transition beginning in Febru-
ary 2009, there will be spectrum to spare, which Chairman Mar-
tin wants to lease to women and minority owners, but Commis-
sioner Adelstein refers to this as “media sharecropping,” and not 
a viable alternative.66

Despite a disagreement on some definitions, the Minority 
Media and Telecommunications Council was very pleased with 
the adoption of twelve of the minority ownership proposals it 
presented to the agency on behalf of the many civil rights and 
professional organizations it represents, such as The National 
Association of Black-Owned Broadcasters, and the Women’s 
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Institute for Freedom of the Press.  It was also pleased with the 
thirteen proposals out for comment.  Honig said that the meas-
ures taken will likely produce an increase of 5-10% in revenue 
and help women and minority owners secure more capital.67

These solutions are very much in line with the requests of the 
National Association of Broadcasters which believes that adopt-
ing policies that emphasize public/private partnerships and rely 
on market-based stimulants will be the most successful strat-
egy.68

The only negative response to the measures was less be-
cause of the measures themselves, but more because of their 
timing and impact in comparison to the larger ruling.  Rev. Jack-
son said that the passing of these measures is more of a “public 
relations effort intended to allay fears by offering up what is 
now widely seen as a consolation prize.” 69

FINDING SOLUTIONS

Some suggestions to improve the situation are small, such 
as making things easier by revising and simplifying the Form 
323 Ownership Report to be more transparent, as well as ex-
panding the class of owners required to file the form. 70  Some 
are larger solutions, such as the Diversity Credit System pro-
posed by the MMTC in which similar to the one utilized by the 
EPA, credits would be attached to licenses and given or taken 
away based on the holder’s diversity record.71  Honig believes 
this will incentivize diversity, deincentivize concentration, mini-
mize regulatory intervention, and provide a new source of capi-
tal for minority businesses.72

In dealing with sensitive issues such as race and gender, 
incentives are the best way to address the conflict when the gov-
ernment is involved, especially after 
Adarand established that the strict 
scrutiny standard applies to racial 
classifications. With the consumer 
power of women and minorities 
growing by the billions every year, 
the FCC should have no problems in 
devising incentives. Grutter v. Bollin-
ger, which established that diversity itself is a compelling gov-
ernment interest, could work in the FCC’s favor as long as the 
agency does not give women and minority owners an advantage 
that would seem unreasonable. 73  If larger owners see this as 
unreasonable, it could invite legal action that would inundate the 
agency with lawsuits from owners with limitless resources.  
Fighting these lawsuits would occupy the agency’s time, and it 
would no longer be useful to anyone. 

The FCC has to get behind the issues in a consistent, out-
spoken, and public way.  Support for programs has seemed to 
depend only on the political makeup on the current Commission 
and Administration.  As this fight is an uphill battle, losing mo-
mentum based on elections and appointments can be extremely 
detrimental.  The agency needs to do a better job of acknowledg-
ing the proposals at the hearings and giving reasons for their 
rejection, or why there is a delay in a decision.  This basic level 

of respect will go a long way in making the relationship between 
the FCC and civil rights organizations one of partners and not 
adversaries. 

The organizations representing minority owners need to 
continue to work with each other.  The work of groups like the 
National Association of Hispanic Journalists, who got the word 
out to civil rights organizations, politicians, and the American 
public prior to the 2003 ruling, seemed to be a helpful factor in 
the post-ruling court decisions.  The Prometheus Radio Project 
also showed the results of combining forces.  These organiza-
tions need to continue to work with the FCC despite their differ-
ences. Even though the agency’s history is distressing and the 
ownership rules may be a blow to the organization’s efforts, 
other recent measures and changes to policy show an effort by 
the FCC to address the issue in a positive way.  Due to the insis-
tence of organizations like Rainbow/PUSH and MMTC, the 
agency has no choice. The only way to get past the rhetoric, 
push for the gathering of real data, and spur action, is to build 
the consensus among commissioners to lead the organization in 
the right direction. 

CONCLUSION

There is a consensus that the FCC must react to the drastic 
changes in the telecommunication and media industries.  When 
the ownership rules were made in 1975, the media and telecom-
munications landscape was very different, and devices like ca-
ble, satellite television, and the Internet did not yet exist. As 
Chairman Martin said in his press statement on December 18th,
the FCC must find a balance between the need to support the 
availability and sustainability of the industry without harming 

diversity.74  This is the basic challenge of 
marrying government regulation with 
market needs.  The FCC has a statutory 
obligation to do both, and organizations 
like the National Association of Black 
Owned Broadcasters, the Diversity Task 
Force of the Federal Communications Bar 
Association, and programs like the 

NTIA’s Minority Telecommunications Diversity Program, will 
be their best source for solutions. 

First and foremost, nothing of real substance can be done 
until the true state of minority-ownership is assessed at every 
level in every market, using measurements that are consistent 
regardless of who is performing the study, or the incumbent ad-
ministration.  Indeed, impartiality could be ensured by requiring 
a third party to conduct the investigations.  The negligible status 
of minorities in the telecommunications arm of the industry is a 
glaring indictment of the FCC. With the Telecommunications 
Act of 1996, the FCC created legislation allowing smaller tele-
com owners to enter the market with less capital and less ability 
to build new facilities, and it missed a great opportunity to create 
a focus on the lag in diversity ownership.75

The future of the American consumer market lies in em-
bracing diversity, which touches and affects every U.S. industry.  
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Telecommunications and the media are the ways in which peo-
ple connect with one another, shaping societal discourse and 
presenting our culture, beliefs, leadership, and priorities to the 
rest of the country and the world. In turn, the media industry will 
also be changed by the growing numbers of people of color in 

other nations, who have access to their products and services.  
Survival under these inevitable conditions will hinge on an in-
dustry’s ability to give people what they want.  More regulation 
is not the answer, but more collaboration, incentives, and more 
diverse ownership could be. 
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