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n the newspapers and speeches following the Constitutional

Convention, American intellectuals of the late 1700s de-

bated the pros and cons of the proposed Constitution. One
of the primary complaints regarding this newly-authored Consti-
tution was the lack of protection for the free exercise of relig-
ion, which led to its inclusion in the eventual adopted Bill of
Rights.?

However, the founders’ experience with religious diversity
only extended to the hodgepodge of Christian denominations in
the former colonies. The First Amendment was not written with
Muslims, Jews, Hindus, Sikhs, Jains, and Buddhists in mind. In
fact, the possibility of non-Christians and those from the East
coming to the United States was argued in opposition to the free
exercise clause because they were considered “heathens” that
“might endanger the character of the United States.”

However, with the rapid influx of immigrants, the Constitu-
tion and American democracy have had to accommodate the
many people who have come to the United States, though often
by impacting the practices of those immigrants. Among these
growing immigrant populations are Sikh-Americans: immigrants
hailing from Punjab, a northwestern province of India, who fol-
low a growing religion. Unlike other South Asian religions,
Sikhs “stand out.” The outward symbols of Sikhism — the tur-
ban, the uncut hair, the ceremonial sword, the steel bracelet —
serve as daily reminders to Sikhs of their faith, and also remind
the American public that these individuals are different.

One of the many challenges the Sikh community faces is the
right to wear these religious symbols. This article focuses on
the conflict between American anti-weapons regulations and a
Sikh’s duty to carry the kirpan, a ceremonial sword symbolizing
the need to fight against oppression. Because Sikhism is little
understood outside of its homeland, I begin with a brief discus-
sion of its origins and beliefs, to shed light on the importance of
the kirpan. Next, | relate some of the day-to-day problems and
recent issues facing kirpan-carrying Sikhs in the United States,
and finally examine the current inadequacies of free exercise
jurisprudence as applied to the kirpan.* Reviewing the current
law, | conclude by outlining several suggestions for the accep-
tance and accommodation of kirpans.

A PRIMER ON SIKISM AND THE KIRPAN
PUNJAB AND THE FOUNDING OF SIKHISM

Sikhism originated in the Punjab region of India more than
five hundred years ago.” The history of Punjab in the last mil-
lennium was ripe with clashes between India’s Hindu civiliza-
tion and Islam.® Through this exchange of culture and clash of
religion, a new movement emerged with the birth of Guru
Nanak in 1469.” As a child, Nanak began preaching what be-
came the foundation of his movement — “there is no Hindu,
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there is no Muslim.”® In his lifetime, Nanak made four great

journeys through the entire Indian subcontinent as far west as
the Arabian peninsula, visiting Mecca and Baghdad, writing
poetry and preaching that “there is but one God, he is the Su-
preme Truth.”® His followers were known as “Sikhs,” deriving
from the Sansrkit word meaning “disciple.”

Sikhism only became generally recognized as a separate
order in 1699 when the tenth Guru, Guru Gobind Singh, cere-
moniously established a Sikh brotherhood known as the Khalsa,
translated as “pure ones.”’® Instead of naming a successor, Guru
Gobind Singh named the Granth Sahib, the compilation of the
living Gurus’ works, as the eleventh Guru and the holy book of
Sikhism.™

Sikhism began as both a religious and social movement.
Sikhs rejected the Hindu caste system, asceticism, and mysti-
cism. Sikhs declared that Hindus, Muslims, and members of all
religions were equal, and that there was no difference between
genders.” To distinguish themselves from the rest of the Pun-
jabi social mosaic, Sikhs adopted five spiritual symbols, known
as the five “K’s”*®: “kes,” uncut hair to preserve the natural state
of the body; “kanga,” a small wooden comb to keep this uncut
hair tidy, symbolizing cleanliness; “kachcha,” a military-style
undergarment to emphasize chastity and self-control; “kara,” a
steel bangle on the right hand as armor to protect the sword-
wielding hand and to remind one of his or her faith; and
“kirpan,” a ceremonial sword or dagger symbolizing a Sikh’s
duty to fight for good over evil, and to always support freedom
above oppression.**  Finally, Sikhs adopted the surname
“Singh,” meaning “Lion,” to show the strength of the Sikhs and
of their ideals.”

THE KIRPAN

There are a number of reasons for the adoption of a sword
as a symbol of Sikhism. Undeniably, the experience of Sikhs
during the founding days of the faith contributed to its glorifica-
tion of military symbols such as the kirpan,'® kara, and kachcha.
Two of the 10 Gurus of the faith, Guru Arjun Dev and Guru
Tegh Bahadur, were brutally tortured and killed by the Muslim
Mughal rulers of the day.” Guru Hargobind, who carried two
swords around his waist, symbolizing both spiritual and tempo-
ral power, was determined to build a Sikh army to prevent fur-
ther intimidation from the Mughals.’® But the kirpan’s signifi-
cance was not fully established until Guru Gobind Singh and his
reign over the Sikh movement. Gobind Singh directed the
Khalsa to carry a kirpan at all times as a requirement of the faith,
and wrote that “when all avenues have been explored, all means
tried, it is rightful to draw the sword....”** The sword had pro-
tected the followers of the young faith when it was under attack
from outsiders and gradually gained tremendous religious sig-
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nificance.

The Sikh Rehat Maryada, or Code of Sikh Conduct, pre-
scribes that Sikhs wear a “strapped kirpan,” but notably does not
specify the length of the blade.” Perhaps as a result, kirpans
come in many varied sizes. Kirpans range in size from several
feet long, which are kept in a Gurudwara (Sikh Temple) used
for ceremonial purposes, to two- or three-inch unsharpened
blades kept sown or strapped on the inside of one’s clothing.
Generally, these kirpans are kept encased in a wooden sheath.
Other Sikhs, rather than carry a sword or dagger with them,
choose to wear a small kirpan pendant or medallion as a neck-
lace. As discussed later, many Sikhs do not believe that a sym-
bolic kirpan is sufficient to satisfy the “strapped kirpan” require-
ment in the Rehat Maryada; these Sikhs believe that a strapped
kirpan implies that the kirpan be a wieldable weapon. This dis-
tinction between the kirpan as a symbol and the kirpan as a
weapon is a point of crucial debate within both the Sikh commu-
nity and in American jurisprudence surrounding the kirpan.

THE KIRPIN TODAY

The kirpan is not only a symbol of profound significance
for Sikhs; it is also the cause of much controversy as the Sikh
population grows and shifts from its Punjabi homeland to the
outside world. Wearing the kirpan in daily life can cause trou-
ble for Sikhs. In the United States, carrying a dagger or sword
clashes directly with the norms of American life.”* Frequently,
this leads to situations where Sikhs must decide if they want to
keep their faith or keep their job.?? In one such case, the Equal
Employment Opportunity Commission “EEOC” sued a major
corporation for firing an employee because she carried her kir-
pan.23

Perhaps the greatest controversy surrounding the Kirpan,
however, arises when Sikh children wear kirpans to school. In
Canada, this issue has been resolved through the court system.
In Multani v. Commission Scolaire Marguerite-Bourgeoys, de-
cided earlier this year, the Canadian Supreme Court held that
prohibiting a student from carrying a kirpan infringed on his
religious freedom as guaranteed by the Canadian Charter of
Rights and Freedoms.”* The Court further allowed school dis-
tricts to create reasonable restrictions on this right. It reasoned
that “a total prohibition against wearing a kirpan to school un-
dermines the value of this religious symbol and sends students
the message that some religious practices do not merit the same
protection as others.””

However, in the United States, the only major kirpan case of
this nature to reach federal court was Cheema v. Thompson. In
the early 1990s, three Sikh children in California were expelled
for carrying a kirpan on their public school’s grounds.”® Affirm-
ing its earlier reversal of the district court, the Ninth Circuit
found that the district court did not abuse its discretion and that
the children were entitled to a preliminary injunction allowing
them to carry the kirpan.?’ In March 2006, 15-year-old Aman-
deep Singh was suspended from his Hartsdale, New York high
school for wearing a kirpan to school in violation of state anti-
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weapons regulations. After attorneys for the family and public
interest groups intervened, the school district eventually com-
promised, allowing Singh to bring a smaller, more secured ver-
sion of the kirpan to school.?

THE KIRPIN AND THE FREE EXERCISE CLAUSE

The First Amendment provides that “Congress shall make
no law respecting an establishment of religion, or prohibiting the
free exercise thereof.”® Through the incorporation doctrine, the
Supreme Court made the First Amendment enforceable against
the states.*® The manner in which the Court has interpreted the
First Amendment indicates that the free exercise of religion pro-
tects not only the right to believe in a faith, but also the right to
act in accordance with that faith’s beliefs.> For nearly three
decades, the Court has held that the government may only bur-
den a person’s right to free exercise if the government can offer
a compelling interest that outweighs the right of the individual,
and that in furthering that interest the government took the least
restrictive means possible.*

But this right was sharply curtailed by Employment Div.,
Dep’t of Human Res. of Oregon v. Smith.* The Supreme Court
held that the free exercise of religion does not relieve an individ-
ual of his obligation to “observe a generally applicable law that
requires the performance of an act that his religious belief for-
bids.”** In contravention of this ruling, Congress reacted by
passing the Religious Freedoms Restoration Act “RFRA.”®
Although the Court eventually ruled the RFRA unconstitu-
tional,* the RFRA provided authority for one of the most in-
structive cases dealing with the kirpan, Cheema v. Thompson
(“Cheema I”).%

In Cheema |, Rajinder, Sukhjinder, and Jaspreet Cheema,
siblings who were baptized Sikhs, wore their kirpans to their
elementary school in the Livingston (California) Union School
District.® One day, while Rajinder was playing basketball, one
of his classmates realized that he was wearing a kirpan under his
clothing.** As soon as school officials discovered the Cheemas’
kirpans, they suspended the students from school.** The parents
immediately filed suit, requesting a preliminary injunction bar-
ring the district from applying its no-weapons policy against the
Cheemas.*

The District Court sided with the school district that the
kirpan indeed constituted a threat to the school’s security.” The
Ninth Circuit reversed, reasoning that the Cheemas were entitled
to an injunction because they produced sufficient evidence to
indicate that there were lesser restrictive means to further the
governmental interest and that the Cheemas would suffer irrepa-
rable injury by missing school.** On remand, the District Court
imposed a compromise plan for terms of the injunction with
several provisions: limiting the length of the Kkirpan, requiring
the blade be dulled, tightly sown to its sheath, and worn under-
neath the clothing, and granting the school district the right to
inspect the kirpan for compliance.** The school district ap-
pealed this plan to the Ninth Circuit, which affirmed the district
court’s compromise plan.
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The heart of the kirpan conflict is evident when reading the
opinions in Cheema | and Cheema Il. The majority criticized
the school board for failing to prove why the Livingston Union
School District refused to make the same accommodations as
other school districts.”> The majority also criticized the school
district’s failure “to build a meaningful record to demonstrate
the lack of a less restrictive alternative” to avoid accommodating
the school children who followed a central tenet of the Sikh
faith.*

Another RFRA case recognized the religious significance of
the kirpan. In State v. Singh, the First District of the Ohio Court
of Appeals considered an appeal from a district court where a
Sikh man, Dr. Harjinder Singh, was prosecuted under an Ohio
concealed weapons law for carrying a kirpan.*” Singh’s lawyers
used an expert witness to inform the court about the necessity of
the kirpan.”® The expert testified that the kirpan was designed
and worn only as a religious symbol, a particularly important
distinction for this particular case because the concealed weap-
ons statute in question criminalizes the carrying of a deadly
weapon only if it is “designed or specially adapted for use as a
weapon or possessed, carried, or used as a weapon.”* The
Court analyzed the nature and history of the kirpan and, despite
evidence to indicate that it could be used as a weapon, agreed
with the expert testimony that the Kirpan was essentially “a reli-
gious symbol to remind Sikhs of their obligations to do jus-
tice.”® Since the kirpan was only a symbol, it did not meet the
statute’s deadly weapon requirement.>

With the holding in City of Boerne v. Flores, the Supreme
Court struck down the portion of the RFRA compelling state
enforcement, rendering the RFRA essentially unconstitutional.
Several circuits have nevertheless interpreted Boerne narrowly,
holding that Boerne only ruled unconstitutional the portion of
the RFRA that enforced its provisions against the states through
8 5 of the Fourteenth Amendment and beyond Congress’
power.®? These courts continue to apply the remaining portion
of the RFRA and its standards to the federal government.
However, the inapplicability of the RFRA to the states has again
placed the kirpan in uncertain legal status.

In those circuits that read Boerne as rendering the entire
RFRA unconstitutional, it is unlikely that a kirpan case would
succeed under the reigning logic of Smith. Smith does not ex-
tend the rights of the free exercise clause to exempt the obser-
vance of physical acts that a generally applicable law either pro-
hibits or requires, unless another constitutional right is impli-
cated.** Laws prohibiting the carrying of weapons are generally
applicable laws; these laws do not specify Sikhs or the kirpan as
specifically prohibited.®®  Furthermore, one would be hard
pressed to argue that carrying a kirpan implicates another consti-
tutional provision.”* Thus, the First Amendment’s free exercise
clause currently provides little constitutional protection to Sikhs
who carry a kirpan. If prosecuted, a Sikh’s only recourse is to
prove that a kirpan is not intended as a deadly weapon as de-
fined under weapons statutes.
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BEYOND THE FEDERAL COURTS: FINDING A SOLUTION

Current First Amendment jurisprudence has failed to protect
the Sikh population’s right to carry a kirpan. Yet the growing
number and influence of Sikhs will bring these problems to the
forefront, just as they have in other countries with large Sikh
populations, such as the United Kingdom and Canada. There
are also other avenues beyond the First Amendment available
for Sikhs hoping to carry a kirpan legally in the United States.

STATUTORY EXCEPTIONS

No American jurisdiction currently exempts the kirpan from
weapons laws. The laws of the United Kingdom and Canada,
two nations with large Sikh populations, are instructive in this
regard, particularly since the American legal system is based
upon the English legal system. The weapons laws in the United
Kingdom include a specific exemption. A general statute crimi-
nalizing the possession of a blade or knife longer than three
inches in a public place, contains an exemption for a blade kept
for religious reasons or as part of a national costume.”” A kir-
pan, as a religiously mandated article of faith, fits within this
exception. As a result, Britain’s Sikhs, numbering more than
half a million, are protected from prosecution for carrying a kir-
pan.

Since the overruling of Cheema I, the need for such legisla-
tion is again apparent, especially in states such as California
with large, longstanding Sikh populations. Such legislation may
indeed be possible if the Sikh community actively mobilizes in
favor of such measures. The increasing visibility of the Sikh
community and recognition of its distinct identity which
prompted Congress to include a statement in the USA PA-
TRIOT Act condemning violence against Sikhs after the attacks
of September 11, 2001.%

STATE-LEVEL RFRAS

Since the Supreme Court’s ruling in Boerne, several states
have passed state-level RFRAS restoring the Court’s pre-Smith
free exercise standard, or have passed legislation increasing ac-
commodations on the basis of religion.®® Two states — Florida
and Illinois — have passed state-level RFRAS, which are particu-
larly instructive regarding the bounds of these laws because of
the extent to which the state laws mirror the RFRA’s language.®®
Few cases have been brought under these provisions, and most
of these have dealt with zoning issues.”* In only one case was a
court willing to use the RFRA to prevent enforcement of a city
or state law.®> Although no kirpan cases have been brought un-
der these statutes to date, decisions under the RFRA such as
Cheema | may be instructive to a court applying pre-Smith free
exercise standards to a kirpan.

THE WORKPLACE RELIGIOUS FREEDOMS ACT

After the RFRA, many religious-based organizations have
sought a method to increase accommodations of religious be-
liefs, especially in places like the workforce. One measure cur-
rently under consideration is the Workplace Religious Freedoms
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Act “WRFA”, proposed by a bipartisan coalition of senators and
representatives in both houses of Congress.** Rather than at-
tempting to change the Supreme Court’s interpretation of the
free exercise clause as the RFRA did, the WRFA takes a very
different approach. The bill proposes to amend Title VII of the
Civil Rights Act of 1964 to incorporate religious accommoda-
tions into the workplace.* Except for small businesses and
those employers for which this would be an undue hardship, the
WRFA would require that an employer accommodate religious
practices related to clothing or holidays.®

The bill is currently pending before the Subcommittee on
Employer Employee Relations in the House, which has already
held hearings on the WRFA.%*® A number of religious organiza-
tions have voiced support for the legislation, including support-
ers from Christian, Jewish, Muslim, and Sikh groups.®” Al-
though it does not directly create a protected right to carry a
kirpan, this legislation would decrease discrimination against
Sikhs where it is most common — the workplace.

THE DECISION NOT TO PROSECUTE

Prosecutorial and judicial discretion, while by no means a
true legal protection of the right to carry a kirpan, have also in-
sulated the Sikh community from prosecution for wearing a kir-
pan. In one such case, People v. Singh, a Sikh man®® standing
on a subway platform in Queens, New York., was arrested for
possession of a knife in violation of the New York City adminis-
trative code.” Discussing the nature of the Sikh religion and its
tenets, the court balanced a Sikh’s right to free exercise of relig-
ion and the government interest in

old engineer and co-founder of a communications business, and
arrested him for possession of a concealed knife with a blade
longer than three inches.”® After the story received notoriety,
the mayor of Providence, as well as the Attorney General of the
City of Providence decided not to prosecute Singh for the kir-
pan.”” His kirpan was returned to him, along with an apology
from the police department and the City.”® Although Singh had
initially considered filing a civil rights suit against the city based
on his arrest without probable cause, he decided against it, and
instead said that he was glad his arrest educated others about
Sikhism."

Moreover, at least one prosecutor’s office has issued advi-
sory memoranda to the police regarding the kirpan and denoting
circumstances where the office would not prosecute a Sikh for
carrying a kirpan. The District Attorney for Santa Clara County,
California issued prosecution guidelines for kirpans under the
California Penal Code.®® The guidelines state that while the law
does criminalize the concealed possession of a kirpan-like knife,
the law contains an exception for knives carried in sheaths that
are worn openly suspended from the waist of the wearer are not
concealed in the meaning of the statute which may exempt
Sikhs.®* The guidelines also state that, regardless of how the
Kirpan is worn, a Sikh may still violate the penal code if the kir-
pan is “capable of ready use as a stabbing weapon that may in-
flict great bodily injury or death.”® Thus, the guidelines suggest
that if the kirpan cannot be easily removed from its sheath, if it
is not capable of ready use, or if it is dulled or rounded such that
it is incapable of inflicting great bodily injury or death, a Sikh
carrying the kirpan does not violate

public safety.”

The court concluded that the City
of New York possessed the right to
prosecute the defendant because “the
intrusion on the defendant’s [F]irst
[A]mendment rights are deminimus
[sic] and must yield by necessity to
the State’s primary duty to protect its
citizens.”™ However, the court rec-
ognized its duty to fairly balance be-
tween religious freedom and enforce-
ment of criminal statutes, and sug-

Knowledge of religion and its
articles of faith, whether that
article is a weapon, a symbol, or
both, gives pause to punish
someone for their beliefs. It may
not violate the free exercise of re-
ligion per se, but it still violates
our personal notion of
free exercise.

the law.®

Both People v. Singh and the
Sher J.B. Singh incident in Provi-
dence reflect that, even if laws spe-
cifically protecting the right to carry a
kirpan are absent, prosecution of
Sikhs carrying a kirpan would “result
in injustice and would serve no useful
purpose.”®  The cases also indicate
that the use of prosecutorial and judi-
cial discretion in the favor of Sikhs
could be a tremendous help to those

gested that a kirpan be “encased in a
solid protective element such as plastic or lucite” so that it
would no longer be considered a knife or a weapon.” Despite
finding a right to prosecute the defendant, the court invoked
judicial discretion and sua sponte dismissed the prosecution in
the interest of justice.”

Law enforcement authorities have also proven unhelpful to
Sikhs who carry a kirpan. On September 12, 2001, more than
60 police officers of the Providence, Rhode Island Police De-
partment converged on an Amtrak station searching for
“suspicious men” who might have information on the events that
had taken place the day before.” Probably without probable
cause,” police stopped and searched Sher J.B. Singh, a 29-year-
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Sikhs prosecuted under weapons
laws. Guidelines such as those issued by the Santa Clara Dis-
trict Attorney’s Office are also a tremendous benefit to the Sikh
community, as they clarify exactly for what type of kirpan a
Sikh can or cannot be prosecuted.

CONCLUSION

As the Sikh community in the United States grows in size
and strength, its vitality is affected by American acceptance of
the outward symbols of the Sikh faith. Occasionally, Americans
have looked to Sikh beliefs with respect and wonder. At other
times, these symbols have drawn misguided parallels between
Sikhs and media-generated images of terrorists and terrorism.
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The kirpan is a religiously-mandated article of faith. Its
origin stems from an imminent mandate to protect the Sikh re-
ligion and the oppressed of any faith, even by the sword if all
other options have failed. The danger of physical aggression,
one of the main reasons for the kirpan, seldom threatens persons
of the Sikh faith anymore. However, the kirpan serves as a con-
stant reminder of that duty. Sikhs no longer fight for their iden-
tity on the battlefield; they now fight to maintain that identity in
their daily lives, often at work or in school, and even in the
courtroom.

Like many minority groups, Sikhs have looked to the courts
and the constitution for vindication of their rights. This has
given Sikhs some past successes through the free exercise clause
of the First Amendment. However, the viability of prior suc-
cesses is unlikely to guarantee future victories given the pres-
ently narrow interpretation of the free exercise clause. Even if
the courts continue to interpret the free exercise clause narrowly,
other avenues remain available to affirm the legal right to carry
akirpan.®

If Sikhs cannot turn to the courts, the legislatures, or state
law for help, they must turn towards education. The truth is that

most Americans still do not know of the existence of Sikhism,
much less understand the faith and its symbols. Amardeep
Singh, a Sikh civil rights attorney and legal director of the Sikh
Coalition, once pinpointed the need to educate those in the
American legal system about Sikh beliefs: “We’re giving a mini
history and religion lesson ... we [have] to sort of give the
courts that background knowledge because, how can you apply
a rule against a group who you don't understand?”®® Knowledge
of religion and its articles of faith, whether that article is a
weapon, a symbol, or both, gives pause to punish someone for
their beliefs. It may not violate the free exercise of religion per
se, but it still violates our personal notion of free exercise.

| believe it is that same notion which compelled the court in
People v. Singh to sua sponte dismiss a legally-sound prosecu-
tion, and which stopped the Providence Police Department from
prosecuting a man who had clearly violated the letter of the law.
In the words of Judge Milano, punishing a Sikh for following
his religious beliefs “would not be in the furtherance of
justice.”®
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