UNDER GRACE:' LEGAL ISOLATION AND THE
CHILDREN OF THE OLD ORDER AMISH

By Jennifer Lavoie*

argely defined by their isolation, the Amish have carved
out pockets in which self-policing communities shun
intrusion and view modernity as contrary to their
dogma. Born into these insular communities, most children of
the Old Order Amish will know only a Plain® life. This life en-
tails simplicity in worship, dress, lifestyle, and work. Amish
parents’ religious beliefs dictate what experiences or practices
are acceptable and few Amish children stray from such restric-
tions.” Because of their idiosyncratic isolation, the Amish have
been granted exceptions from certain laws,* and the seclusion
inherent to Amish life impedes the enforcement of others. These
factors converge to create unique legal issues for Amish chil-
dren.
For the Amish, religion is not sim-

abiding people, which afford the Amish certain legal exemp-
tions. Some exemptions, such as their exemption from Social
Security, affect Amish children only tangentially. Others di-
rectly affect Amish children, such as the Supreme Court decision
in Yoder, which permitted Amish parents to withhold education
from their children."

In 1968, several Amish parents were convicted for failing to
send their children to school. Although Wisconsin requires edu-
cation to the age of sixteen, their tradition was to educate chil-
dren only to the eighth grade. More education, they argued,
caused arrogance, as it elevated an individual’s intellectual inter-
ests over their community involvement and constituted a deter-
rent to salvation.'”” Another reason cited when Amish parents
sought exemption for their children

ply professed, but lived; every action is
devotional. Sins, even otherwise le-
gally punishable acts, are confessed to
God before the entire community.
Once forgiveness has been sought, the
issue is deemed resolved.” To confront
someone with a matter that they be-
lieve is only between God and the sin-
ner is itself, a separate sin. Transgres-

For the Amish, religion is not
simply professed, but lived; every
action is devotional. Sins, even
otherwise legally punishable
acts, are confessed to God before
the entire community.

from mandatory attendance require-
ments was that exposure to modern
culture in high school would introduce
an unacceptable value system at a criti-
cal stage of development.'® As one
Lancaster woman argued, “The more
they know, the more apt they are to
leave.”"”

The Supreme Court determined that

sions against God or the community are punished through
meidung, or public shunning.® Although this, too, varies in se-
verity depending on the group—some treat it as a mere formal-
ity, while others enforce the ban as absolute—the temporary ex-
communication can mean up to six weeks of no social contact
whatsoever.” Shunning is meant to be redemptive; those who
have broken their baptismal vows are isolated until they have
atoned for their sin.®

Thus, Amish children do not avail themselves of the protec-
tions of the State. Not only are they often unaware of laws in-
tended to protect them, but if they become aware, they rarely
report violations.” Child labor laws, for example, are not a con-
sideration in Amish communities. According to Amish tradition,
children are trained and supervised until competent.” Working
on a rural farm can be dangerous, and even though care is taken,
the Amish do not prohibit children from participation in hazard-
ous employment. Children injured do not report violations be-
cause they are taught that the community resolves issues, and
they are loath to become an informant against their families. In
1998, responding to fines for labor violations, the Amish sought
a Congressional exemption from child labor laws.'" A bill was
subsequently signed into law in 2004."

State intrusion into Amish affairs is infrequent. Officials are
alerted to problems only rarely and experience considerable re-
sistance during investigations."> Moreover, the public perception
of the Amish is that of an idiosyncratic but peaceful and law-
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compulsory attendance requirements unduly burdened the par-
ents’ free exercise of religion.” Since everything the Amish do
or refrain from doing is dictated by their religious beliefs, activi-
ties that would otherwise be secular became religious obser-
vances. Justice Burger also noted that few, if any, other sects or
religions could successfully make such an argument.'® The deci-
sion in Yoder represents only the fifth time the Supreme Court
granted a free exercise exception beyond those protected by the
speech clause.”

The Supreme Court previously held that a religious convic-
tion does not nullify the state’s authority within a family unit and
explicitly permitted legal restriction of a parent’s rights in areas
such as child labor or mandatory school attendance,”’ yet the
Yoder decision stands. Thus the state’s compelling interest in the
education of Amish children is subsumed by their parents’ con-
stitutionally-protected religious beliefs. Yoder is so fact-specific
to the Amish that it would be of little precedential value for other
religious groups,” but opens the door for further exceptions, if
the Amish choose to claim them.

Even so, the Amish are hardly a litigious group poised to
exploit their unique circumstances. In the decades since Yoder,
there has not been a rush of policy-changing suits. Yet no group,
however quaint, is immune from problems. When such prob-
lems arise, it is perhaps inevitable that a self-policing group that
perceives “the force of law as contrary to the Christian spirit™*
will present significant and troubling deviations from the law.
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The most striking example of a harmful deviation from the
legal protection within Amish sects is the communities’ response
to sexual assault. Although it may contradict the popular idea of
Amish lives as ones of idyllic simplicity, there are problems of
statutory rape, child molestation, and incest within these insular
communities. Local shelters and counseling centers have had to
tailor education programs to target victims who rarely, if ever,
enter schools or hospitals where such assaults might be recog-
nized.**

The problems common to prosecuting sexual battery charges
are exacerbated in the Amish community. Reports of rape are
discouraged in Amish communities.”> When charges are filed,
entire villages refuse to cooperate with investigations,*® and wit-
nesses are ordered not to testify.”” One investigating officer la-
mented, "The moment we approach them as police, they shut up,
the whole clan."”® Victims find little support or opportunity for
recovery and are punished for making their experiences public.*’

Circumstances are even more dire for those who report sex-
ual abuse while still minors. When Anna Slabaugh, 13, reported
her brothers were raping her, adults in her community threatened
and beat her. Even when, as punishment for coming forward,
Anna’s mother and an Amish man removed all her teeth, Anna
was never taken into protective custody.’® Browbeaten into re-
scinding the accusations, she eventually ran away from her com-
munity.”!

Similarly, Mary Byler, who until recently was a member of
an Amish community in Wisconsin, was raped by her older cous-
ins and brothers from the time she was six until she turned sev-
enteen.”” When she sought help from her mother and clergy, she

know.*
many victims must accept their rapist back into the congregation
upon release.*’ With their community united in silencing them,
and the state unwilling to interfere in the sphere of “The Gentle
People,”* young victims of sexual abuse truly have nowhere to
turn.

It would be unfair to characterize the entirety of Amish soci-
ety by the actions of a few. Many Amish single out childrearing
as the single most important aspect of their life and entire com-
munities participate in preparing children for adulthood.* Even
those who leave the church acknowledge that Amish life is ful-
filling for most born into it.**

The decision to abandon their heritage is a harrowing one,
yet some Amish do so for the sake of their children. Genetic
disorders, in particular, are common among the Amish—a result
of centuries of intermarriage.” When their children are ill and
treatment is available and conflicts with the ordnung, some par-
ents must choose between their children and their religion. Iva
Byler left her community, her husband, and her two healthy adult
children so that she might obtain treatment for her three youngest
daughters who were stricken with a rare crippling disease with
no known name or cure.*®

Ananius and Delia Stutzman chose to remain in their reli-

Even if their attacker is convicted and imprisoned,

gious community when their daughter, Mary, was diagnosed
with leukemia. The Stutzmans believed the illness was God’s
will. They would have preferred to keep her at home with their
six other children, administer homeopathic remedies, and try to
keep her comfortable until death—which doctors estimated to be
only weeks or months away, if she remained untreated. Instead,

was rebuffed with instructions to fight
and pray harder. Her neighbors blamed
Mary for her brothers’ actions and she
was forbidden to discuss the subject.
She was told, “He says he’s sorry and
you have to forgive him.”*> When
Mary finally filed a police report, her
brothers were arrested. One eventually

Victims must choose between aid-
ing in the cover-up of their own
assault or banishment and losing
contact with everyone they know.

a Michigan judge ordered that Mary
receive a spinal tap and chemotherapy.
With treatment, doctors testified, she
stood a 65% chance of surviving to
middle age.*’

The Stutzmans objected to modern
medical treatment for Mary on the
grounds that it was excessively intru-

was sentenced to eight years in prison;
the other received ten years of probation, with one year of nights
spent in county jail**

At Mary’s rapists’ sentencing, a large contingent of friends
and family showed up to support the young men® who had al-
ready served their Amish punishment of shunning.’*® Mary, for
her part, may no longer contact her family or childhood friends;
her church voted unanimously to excommunicate her.”” Soon
after Mary filed her report two more women from her church
came forward to report their own cases of assault.™

In another case, Norman Byler molested several of his
daughters and granddaughters over the course of three decades.
He was eventually prosecuted and sentenced to five years in
prison, but despite the terms of his release, was returned to the
same family members he molested.*

Victims must choose between aiding in the cover-up of their
own assault or banishment and losing contact with everyone they

Spring 2006

sive, destroyed healthy cells along with
the bad, and presumed to contravene God’s will.** Not all
Amish reject Western medicine, although their use of it remains
selective.*” The complexity of treatment, or use of electricity, is
not at issue. Rather, they emphasize that although medicines
may help the ill, only God can heal.™® Amish parents do seek
preventative medicine for their children, though not to the extent
that mainstream Americans utilize medical care.’’

In People v. Pierson,’* the Court of Appeals of New York
found a man who believed disease should be cured only by di-
vine intervention criminally liable for the death of his daughter.
The Supreme Court held that the right to practice religion freely
does not include the liberty to expose the community or a child
to disease, ill health, or death;’® parents must safeguard both so-
ciety and their children. Nevertheless, Amish children are less
likely to be vaccinated than their counterparts.>

Although no religious tenets specifically forbid vaccines,
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most Amish parents choose not to immunize their children.” In
1979, America’s last significant polio outbreak swept through
Amish communities in lowa, Wisconsin, Missouri, and Pennsyl-
vania.”® At that time, the Amish were almost entirely un-
vaccinated. Many sought immunizations, yet five more cases of
polio were detected in a Minnesota community in 2005.%” Public
health officials traveled door-to-door, seeking permission to test
for the disease and entreating people to vaccinate. Nevertheless,
fewer than twenty children were vaccinated of a two hundred-
person village.”®

Although the faith itself is not founded upon the absence of
conveniences, the culture created by the Amish is so bound to
religious observances that Amish belief and Amish life are indis-
tinguishable. Thus, under the free exercise clause, both receive
protection. Consequently, the Amish exist not only outside the
modern world, but outside its laws, as well.

Perhaps any inherent inequality in the enforcement of laws
is preferable to the alternative. Any attempt to remedy dispari-
ties may spawn new, equally troubling problems. Certainly the
importance of free exercise should be clear. Applying religious
freedom to all but the Amish would be an even more problematic
exception than what currently exists.

While some Amish would argue that intrusion through more
regulation or enforcement could end the Amish way of life,
surely some issues are remediable, without mortally wounding
Amish existence. Mere tradition need not subrogate the well-
being of Amish children. Strict enforcement of child labor laws
could be economically disastrous for the Amish, but engaging
children in hazardous activities is not fundamental to a Plain life.
Blaming the victim and concealing sexual battery is neither de-
sirable nor a central feature of a religious community.
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