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lorida law currently provides, “No person eligible to

adopt... may adopt if that person is a homosexual.”

Legislation to change this provision died recently in the
Florida senate.” Although several other U.S. states’ common law
discourage adoption by homosexuals,’ no other state has a statute
categorically excluding homosexuals, as a class, from adopting.
Florida’s uncompromising current statutory ban on adoption by
homosexuals is not only unique domestically;* it also bucks the
larger Western world’s trend towards expansion of adoption
rights for gays and lesbians.’

This article will detail the Floridian approach to homosexual
adoption, looking at the various justifications for the existence of
Florida’s ban on gay adoption, while also identifying approaches
taken by selected foreign jurisdictions. It will then put forth do-
mestic and international critiques of the Floridian justifications
for preventing gay and lesbian adoption, and will promote a dif-
ferent interpretation of the best interest of the child standard to
allow for gay adoption. Finally, this article concludes with the
assertion that, in light of international precedent, the Florida sen-
ate should have eliminated the categorical ban on adoption by
homosexuals.

FLORIDA’S LAW ON ADOPTION BY HOMOSEXUALS

Florida’s adoption law allows “any person, a minor or an
adult, [to] be adopted” by “a husband and wife jointly... an un-
married adult; a married person without the other
spouse...”® Since 1977, however, the statute has also contained
a provision reading, “no person eligible to adopt under this stat-
ute may adopt if that person is a homosexual.”” At least five
congressional bills attempting to repeal the provision have been
introduced since its enactment,® two of which were introduced in
the 2005 Florida senate session, but both died in committee.’

The first 2005 bill, introduced by Senator Rich, would have
maintained a general ban on gay adoption. However, it would
have allowed an exception in cases where, by clear and convinc-
ing evidence, the court finds “that the adoptee resides with the
person proposing to adopt the adoptee, the adoptee recognizes
the person as the adoptee’s parent, and granting the adoptee per-
manency in that home is more important to the adoptee’s devel-
opmental and psychological needs than maintaining the adoptee
in a temporary placement.”'® The second bill, proposed by Sena-
tor Dawson, aimed to replace Florida’s current provision that “no
homosexual may adopt under this statute if that person is a ho-
mosexual,” with a case-by-case evaluation of the best interest of
the child.!" The new section would state: “A prospective adop-
tive parent of a minor must undergo an individual assessment of

or...
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his or her capacity to understand and meet the needs of the par-
ticular child.” Because none of the proposed bills passed, Flor-
ida statutory law continues to categorically prohibit adoption by
homosexuals.

The constitutionality of Florida’s provision banning adop-
tion by homosexuals was challenged in state and federal court.
Over ten years ago, in Dept. of Health & Rehab. v. Cox, a Flor-
ida appeals court heard one such challenge.'? It upheld the pro-
vision as constitutional against challenges of vagueness, privacy,
and equal protection brought by two gay men seeking to adopt a
special needs child."> Although the Florida Supreme Court af-
firmed the rulings, it remanded the case for further development
of the factual record."* The case, however, was never heard on
remand because the plaintiffs withdrew the claim."” Even so,
Cox established a working definition of “homosexual,” which
courts consider when evaluating the Florida statute.'® Cox de-
fined that a “homosexual [is] limited to applicants who are
known to engage in current, voluntary homosexual activity,”
thereby making “a distinction between homosexual orientation
and homosexual activity.”!”

More recently, the constitutionality of Florida’s statutory
ban on adoption by homosexuals has been upheld by the Elev-
enth Circuit Court of Appeals in Lofton v. Dep’t of Children and
Family Servs."® The Lofton case has been widely publicized"
and involved several plaintiffs, each of whose application for
adoption was denied under the Florida statute based on his ho-
mosexuality.’ At the district court level, in Lofton v. Kearney,
the defendants Secretary and District Administrator of Florida’s
Department of Children and Families asserted that the Florida
statute served two legitimate purposes.”’ First, it “reflects the
State’s moral disapproval of homosexuality consistent with the
legislature’s right to legislate public morality.”** Second, the
Department of Children and Families claimed that the best inter-
ests of the child are served when he or she is “raised in a home
stabilized by marriage, in a family consisting of both a father and
a mother” because “married heterosexual family units [will] pro-
vide adopted children with proper gender role modeling” and
will minimize social stigmatization.”> Like most other states,
Florida uses the “best interest of the child” standard to make
adoption determinations.** In Loffon, summary judgment was
granted based on the Department’s arguments.”> The court ac-
cepted that even if the rationales underlying the assumptions are
flawed, “the very fact that they are ‘arguable’ is sufficient, on a
rational basis review, to ‘immunize’ the congressional choice
from constitutional challenge.”® Pointing to the federal and
Floridian Defense of Marriage Act, the court added that:
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[HJomosexuals are not similar in all relevant
aspects to other nonmarried adults with respect
to [the]... best interest of the child. Nonmarried
adults, unlike homosexuals, can get married. On
the other hand, homosexuals cannot marry or be
recognized as a marital unit and, thus, cannot
meet the state’s asserted interest underlying the
homosexual adoption provision.”’

The United States Court of Appeals for the Eleventh Circuit
upheld the lower court decision.”® The opinion expounded sev-
eral of the rational bases upon which the statute could indeed be
based.”” The court noted that Florida has a legitimate state inter-
est in furthering public morality’® and that the statute is part of a
“broader adoption policy, designed to create adoptive homes
that resemble the nuclear family as closely as possible.”*' Cit-
ing “the accumulated wisdom of several millennia of human
experience” to confirmed “marital family structure” as a
“superior model,” the court reasoned that “it is rational for Flor-
ida to conclude that it is in the best interest of adoptive children .
. . to be placed in a home anchored by both a father and a
mother.”?* The statute, therefore, furthers the best interest of
children by placing them in families with adoptive mothers and
fathers, who offer both male and female authority figures, which
is “critical to optimal childhood development and socializa-
tion.”** Because homosexual homes are “necessarily motherless
or fatherless, [they] lack the stability that comes with mar-
riage.”**

In response to the petitioners’ argument that Florida’s ban
on homosexual adoption does not promote the nuclear family
model insomuch as it allows unmarried heterosexuals to adopt,
the court reasoned that the legislature could have rationally
acted on a theory that heterosexual singles are not only more
likely to marry eventually, but are also “better positioned than
homosexual individuals to provide adopted children with educa-
tion and guidance relative to their sexual development through-
out pubescence and adolescence,” because the “children will
need education and guidance after puberty concerning relation-
ships with the opposite sex.”*> Ultimately, the Eleventh Circuit
declined to rehear en banc the Lofton case, affirming the consti-
tutionality of the Florida statute.”® The American Civil Liberties
Union subsequently petitioned the U.S. Supreme Court for re-
view of the Lofton case on October 1, 2004,>” but the Court de-
nied certiorari in mid-January, 2005.%®

TREATMENT OF ADOPTION BY HOMOSEXUALS IN
EUROPEAN COUNTRIES

No European nation categorically denies homosexuals the
opportunity to adopt children. Instead, the current discussion
throughout Europe is not whether homosexuals can adopt, but
rather whether gay and lesbian couples should be able to adopt
jointly. Like Florida, many European nations also employ the
“best interest of the child” standard in adoption determinations.
The outcomes, however, of a “best interest of the child” analysis
in Europe often yield a very different result in same sex adop-
tion cases.
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THE NETHERLANDS

In 2001, The Netherlands legalized same-sex marriage, ex-
tending to same-sex couples identical rights, benefits, and bur-
dens associated with marriage. This also included the right to
adopt children.” Joint adoptions by homosexuals are permitted
under the 2000 amendments to the Dutch Act on Adoption by
Persons of the Same Sex, so long as the requesting individuals
“have been living together during at least three continuous years
immediately before the submission of the request. The request
can be an adopter who is the . . . registered partner or other life
partner of the parent . . .”* As in Florida, section 1:227(3) of
the Act explicitly requires that the adoption be in the child’s best
interest.*' Even so, one in every thirteen Dutch same-sex cou-
ples has adopted children.**

DENMARK

Denmark currently allows joint adoption by same-sex cou-
ples.”” Before 1999, however, homosexual couples were not
allowed to adopt children together, regardless of whether it was
the partner’s child or an unrelated child.** The legislature’s ra-
tionale for denying joint adoption was based on a belief that the
child’s best interest required having both a “father” and a
“mother”® and a fear that least developed countries may be de-
terred from sending adoptable children to Denmark if same-sex
couples may potentially be the adoptive parents.*’

In 1999, however, Denmark lifted its categorical ban on
same-sex couple adoption, realizing a “new understanding of the
phrase the child’s best interest” (emphasis added).”’” The Danish
legislature noted that the children affected by the ban had
“inferior legal status compared to that of children in marriage
regarding inheritance rights and in cases in which the partner-
ship dissolved.”*® Moreover, the children had not been safe-
guarded against the possibility that the parental figure who had
not been legally allowed to adopt could avoid certain legal obli-
gations connected with the child if the partnership ended or the
parent died.*’

Because foreign born children represent the large majority
of adoptable children throughout Europe® and homosexuality is
considered immoral or illegal in their countries of birth,”" it is no
surprise that Denmark still prohibits gays and lesbians from
jointly adopting unrelated children from abroad.’? Same-sex
couples are limited to adoption of their partner’s biological chil-
dren.”

SPAIN

Spanish law is among the most liberal because both gay and
straight couples can marry and adopt children.’* Until very re-
cently, each of the country’s autonomous communities (regional
groupings of provinces) used its wide executive and legislative
autonomy’’ to legislate varying types of adoption law.”® On
June 30, 2005 Spanish Parliament approved’ a bill which ex-
tends the Spanish constitutional right to marry to couples of the
same sex, thereby insuring them all the rights previously af-
forded only heterosexuals.® The bill cites an increasing social
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acceptance of homosexuality alongside the Constitutional guar-
antees of nondiscrimination and free personality development in
support of the modifications.”® Among other changes, it
amended the second paragraph of Article 44 of the Spanish Civil
Code to read, “marriage is to have the same requirements and
effects whether both contracting parties be of the same or differ-

ent sex,”® including the right to adoption.®'

FLORIDA’S TRASH-WORTHY LAW

Florida’s current law is ill-advised for several reasons, all of
which could be remedied by the passage of a bill similar to those
proposed in the Florida senate during the 2005 session.®* Flor-
ida’s current statutory law stands alone as the only United
States’ jurisdiction to categorically deny gays and lesbians the
opportunity to adopt, and Florida’s law looks regressive and
discriminatory by other Western nations’ standards. This arti-
cle’s survey of the current status of same-sex adoption law in
other countries demonstrates that a large number of Western
nations have moved well beyond the question of whether gays
and lesbians should be able to adopt. The contemporary West-
ern world’s question is whether homosexual couples should be
able to adopt jointly. Moreover, the rationales employed by
Florida in the Loffon case are pre-textual, at best.” It is not in
the best interest of any Floridian child for homosexuals to be
categorically prohibited from adopting.

ORIGINS OF ADOPTED CHILDREN

While “international adoptions comprised approximately
21% of unrelated adoptions in the United States, they comprised
a staggering 96% of unrelated adoptions in Sweden. Statistics
from the Netherlands show an almost identical contrast. Simi-
larly, in Denmark, only 7% of the total adopted children were
born in Denmark.”® Moreover, European nations fear that al-
lowing gay and lesbian couples to adopt jointly will discourage
least developed countries from sending foreign born children to
Europe, thus severely diminishing the number of adoptions an-
nually.®® This fear is hardly irrational, as the China Center for
Adoption Affairs (CCAA) “recently advised that ‘adoption ap-
plications from homosexual families are not acceptable.””*
Florida, however, does not suffer a native-born-children short-
age like Europe does. In 2001 “there were over 3,400 children
in Florida eligible for adoption for whom there were no adoptive
parents available.”®” By putting a categorical ban on adoption
by homosexuals, Florida automatically decreases the number of
its children who will be adopted each year.

THE BEST INTERESTS OF THE CHILD

It may in fact be in the best interest of Floridian children if
homosexuals were not categorically excluded from adopting
them. By changing the standard to a case by case analysis, the
legislation currently pending before Florida’s Senate wisely rec-
ognizes that the best interest of the child should be paramount to
prejudice against homosexuals.®® As noted above, Florida is
home to 3,400% of the approximately 117,000 U.S. children
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legally free and adoptable.”” Rather than statutorily excluding
homosexuals from the potential pool of available parents,”’ Flor-
ida should be taking steps to remove the barriers that keep wait-
ing children from adoption. This is especially true because no
conclusive evidence establishes that homosexuals are less com-
petent parents.”” “Children raised by parents with a same-sex
orientation are thriving.””> In fact, the alternative of allowing
children to remain not adopted may have negative developmen-
tal impact on children.”* The propriety of removing said barriers
becomes especially important in light of the fact that childrear-
ing by homosexuals is widespread throughout Florida” and is
on the rise nationwide.”® In 1976, an estimated 300,000 and
500,000 gay and lesbian biological parents had children.” By
1990, there were between six million to fourteen million chil-
dren with a gay or lesbian parent, and between eight million to
ten million children being raised in a gay or lesbian household.™
According to the 2000 census, every county in Florida reported
at least one same-sex couple with children under age eighteen in
the household,” and over 40% of Florida counties have a higher
proportion of same-sex couples with children than the national
average.”

Whether or not these numbers can be extrapolated to other
geographical locations is unimportant. What is significant is
that the European response to modern homosexual parenting
trends, though not perfect, scems more concerned with deter-
mining the actual best interests of the child than the Florida ap-
proach by allowing homosexuals to adopt children either alone
or jointly.*! For example, one motivation Denmark had in ex-
tending joint adoption rights to homosexuals was precisely to
avoid situations in which children raised by gays and lesbians
would be disadvantaged by an inferior legal status because of
the parent’s sexual orientation.*

DISCRIMINATION

Florida’s law is not supported by the state’s purported ra-
tionales, and it is discriminatory in such a way that would be
impermissible under foreign and international law. The legisla-
tive history of Florida’s ban on homosexual adoption would be
fatal for the bill if it were being proposed before the legislative
body of one of the countries discussed above. Judge Barkett
details the legislative history of § 63.042 in his Lofton dissent,
calling the statute’s enactment a “witch-hunting hysteria more
appropriate to the 17th century than the 20th,” during which
Anita Bryant, one of the law’s biggest advocates, referred to
homosexuals as “human garbage,” among other things.*

DoMESTIC TRENDS

Despite the burgeoning number of European countries that
allow same-sex couples to adopt jointly, as well as the growing
judicial and legislative mandate internationally that gays and
lesbians should at least be allowed to adopt individually, it is
unlikely that an increased number of jurisdictions in the United
States™ will feel compelled to extend similar adoption opportu-
nities anytime soon. In 2004, eleven American states amended
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their state constitutions to exclude same sex couples from ever
realizing marriage.*® Those states include Kentucky, Oklahoma,
Michigan, Mississippi, Oregon, Ohio, Georgia, Utah, Arkansas,
Montana, and North Dakota.*® In addition, since the federal
Defense of Marriage Act (“DOMA”) became federal law in
1996,%” over thirty-seven states have enacted state versions of
the DOMA,* which preclude recognition of same sex marriages
performed by another state.*” If anything, these anti-gay mar-
riage provisions create a climate of animus against homosexuals,
which fosters rather than discourages legislation akin to Flor-
ida’s statutory ban on homosexual adoption.

Given the fact that the United States Supreme Court has
denied certiorari in the Lofion case,” and the Florida Supreme
Court has upheld equal protection, due process, and privacy
challenges to the adoption statute,”’ few legal alternatives are
left to homosexual Floridians seeking to adopt children. There
is the possibility of amending the Florida Constitution in such a
way as to effectively repeal the anti-gay adoption law or an
amendment as a citizen’s initiative process.”> Given that Flo-
ridians have used their initiative process to protect health and
welfare before,” it is not beyond the realm of possibility to think
that Florida citizens may one day amend their constitution to
protect the best interests of adoptable children by removing bar-
riers to gay adoption.

CONCLUSION

Florida’s statute is inconsistent with the developed world’s
treatment of homosexual adoption. This article exposes the fact
that Florida lags behind other U.S. states, as well as many for-
eign jurisdictions insomuch as it remains the only state with a
statute categorically banning homosexuals from adopting.
Given the persuasive case made by the past legislative proposals
in the Florida senate and foreign jurisdictions, the Florida legis-
lature should reconsider shutting down future bills attempting to
revise the categorical ban on gay adoption. Instead, it should
revise or eliminate the statutory ban on homosexual adoption,
using the European perspective on the best interest of the child.
Though trends in other Western nations proved of little influ-
ence on the final disposition for the Loffon plaintiffs, the Loftons
will hardly be the last gay Floridians seeking to adopt. Florida
would be well advised to pay attention to the best interest of the
child analysis utilized by other countries so that more eligible
Floridian children can be adopted. Instead of allowing the ho-
mophobic rhetoric of “human garbage” to permeate Florida law,
lawmakers should strongly consider allowing gays and lesbians
access to adoption.
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