CHILDREN OF INCARCERATED MOTHERS
AND THE STRUGGLE FOR STABILITY

By Professor Nekima Levy-Pounds*

s though poor African-American families do not have

enough problems to contend with stemming from the

lingering effects of slavery, Jim Crow laws, and the
institutional racism of the last twenty years or so, these families
have been forced to square off against the U.S. government in
the so-called “war on drugs.” In the mid-1980s when lawmakers
initiated the war on drugs, their purported intent was to catch and
incarcerate drug kingpins and high-level dealers who were
thought to be responsible for the increased accessibility of illegal
drugs in the U.S.! To accomplish this goal, Congress imple-
mented harsh federal sentencing guidelines and mandatory mini-
mum sentences that called for convicted drug offenders to serve
lengthy prison terms for involvement in drug-related crimes.?
Though Congress’ intent in launching the war on drugs was
laudable, after twenty years and hundreds of billions of dollars
being spent to fight the war, there has yet to be a marked de-
crease in the flow of illicit drugs in the U.S. 3

Yet, since the war on drugs began, tens of thousands of first-
time, non-violent offenders, and low-level dealers, including a
substantial number of women, have been added to the prison
rolls in nearly every state.* According to the Bureau of Justice
Statistics (“BJS”), in 1981, 26% of incarcerated women were
serving time for involvement in drug-related crimes.> However,
recent estimates indicate that over 72% of women serving time
in U.S. prisons are incarcerated for drug trafficking convictions. °
Additionally, while African Americans account for approxi-
mately 13% of the U.S. population, African-American women
account for nearly 50% of state female prison populations and
35% of females incarcerated in federal prison.” Interestingly,
these women are not kingpins and high-level dealers,® but are
often the girlfriends, wives, and relatives of low-level dealers.
Sadly, they are also, more often than not, the mothers and pri-
mary caregivers of young children.’

Women who have been caught and incarcerated for seem-
ingly violating drug-trafficking laws are least likely to have a
substantial impact on the flow of drug trafficking in the U.S.
However, astonishingly, these women are likely to serve longer
sentences than drug kingpins and suppliers due to the unfair ap-
plication of drug conspiracy laws and inordinate levels of prose-
cutorial discretion.’ Under current drug conspiracy laws, a
woman’s level of involvement and motivation for participating
in a drug-related crime is irrelevant to prosecutorial discretion in
bringing charges against her.** Therefore, in many cases, women
are more likely to serve a prison sentence that is disproportionate
to their level of participation in a drug-related activity. As 95%
of drug trafficking cases end in guilty pleas due to inequitable
bargaining power and access to information when dealing with
prosecutors,> a woman may admit guilt at the urging of her pub-
lic defender, even if she has never actually sold, manufactured,
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or distributed drugs. Thus, off to prison she goes. Then the emi-
nent question becomes: “But where do her children go?”

WHAT HAPPENS TO CHILDREN
WHOSE MOTHERS ARE INCARCERATED

Nearly two thirds of incarcerated women are mothers of
young children. In fact, approximately 200,000 U.S. children,
under the age of 18, are “parented” by an incarcerated mother.*®
Once a mother has been incarcerated, her children are most often
left at the mercy of state foster care systems and the courts to
make temporary and long-term care arrangements.**  This oc-
curs because many of the fathers of these children are often al-
ready incarcerated, another disparate result of the war on drugs
on poor African-American men.”* The fragile families left be-
hind, overwhelmingly consisting of poor African-American fe-
male-headed-households, are often the last line of defense to
ensure family preservation in poor African-American communi-
ties.’® Thus, when single mothers are incarcerated, these fragile
families become dismantled and the futures of their children are
placed in jeopardy.’

Incarcerated mother’s children, who range in age from a few
days old to age eighteen, may be sent to live with relatives,
placed in foster homes with strangers, or placed in institutional
settings such as group homes.™ In addition to the trauma these
children face as a result of being separated from their mothers -
often their primary and sometimes only caregivers - these chil-
dren face additional emotional and psychological distress stem-
ming from the break-up of their families and placement in for-
eign environments.”® A virtual lack of attention to and dearth of
research focusing on the impact of maternal incarceration on
minor children forces these children to navigate state foster care
systems with little or no access to resources and little control
over their lives in general

PLACEMENT WITH FINANCIALLY DISTRESSED RELATIVES

In some instances, when a mother is incarcerated, she may
be fortunate enough to have parents or other relatives willing to
provide care for her children. Although there are benefits to this
type of arrangement, there are setbacks as well which may war-
rant concern. Firstly, due to the substantial increase in the num-
ber of single mothers facing incarceration, there has been an un-
precedented increase in the number of elderly grandparents pro-
viding full-time care for their grandchildren.?® A number of
these grandparents are disabled or have chronic health issues
such as diabetes or high blood pressure.?? Once grandparents are
placed in the position of providing full-time care for grandchil-
dren, their existing health conditions may be exacerbated. More-
over, beyond the natural stresses of child-rearing, grandparents
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may find the heightened stress of raising teenagers overwhelm-
ing. Despite such consequences to themselves, elderly grand-
parents opt to provide care for their motherless grandchildren to
prevent these children from entering state foster care systems.

As the majority of incarcerated African-American women
hail from poor families,? it is also likely that their parents and
other relatives charged with caring for their children are ex-
tremely poor. Although these relatives may be struggling to
provide adequate financial support for their own families, they
may be tempted to stretch already scarce financial resources to
help support children whose mothers are incarcerated. While
some families do receive foster care subsidies to help meet the
needs of children in their care, these funds are often insufficient,
forcing families to fall deeper into poverty and marginaliza-
tion.?*

PLACEMENT IN BROKEN FOSTER CARE SYSTEMS

If an incarcerated mother has no available relatives that are
willing and able to care for her children, the children will inevi-
tably be sent to live with strangers through foster care place-
ments.”® These children face a myriad of problems when they
enter foster care. For example, these children are likely to suffer
severe emotional and psychological distress, partly stemming
from the trauma of being separated from their mothers, and
partly due to the uncertainty that goes along with being dis-
placed from their homes.?® In addition to the stress, anxiety, and
fear that accompanies being placed in an unfamiliar environ-
ment, these children may also be separated from their siblings,?’
which can increase their level of emotional distress. Further,
these children may experience a form of post traumatic stress
disorder and may experience perpetual grieving or mourning
processes, which can manifest as feelings of sadness, anger,
hurt, and extreme emotional anxiety.”® Not surprisingly, these
children are likely to use drugs, alcohol, and sexual intimacy as
coping mechanisms to deal with the stress, grief, and frustration
resulting from having a parent in prison.® In addition to every-
thing else, these children may suffer shame, low self-esteem,
and insecurity because of the stigma of having an incarcerated
parent and being placed in the foster care system.®

As every child is different, it is impossible to predict how
he or she will adapt to life with a parent behind bars. While
some children are resilient and seemingly able to adjust to their
new living arrangements, others are more likely to exhibit vio-
lent behavior and aggression.®* Because most public schools are
ill-equipped to handle the diverse and multi-faceted needs of
these children, their cries for attention may go unnoticed or sim-
ply be dismissed as behavioral problems.®® For a variety of rea-
sons, schools may fail to intervene by providing access to appro-
priate services for these children and may suspend or expel stu-
dents who are actually in need of emotional or psychological
counseling services.*

As a result, although these children face extraordinary cir-
cumstances in their personal lives, and may preemptively be
labeled as “problem children.” Such categorization may lead to
separation from their classmates or being disciplined for acting
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outside the scope of seemingly normative behaviors during the
school day.®* At the same time, schools faced with the pressure
to meet federal testing standards or risk losing precious federal
funding, may opt to place these children in special education.
By doing so, schools are consigning these children unintention-
ally to the fast track toward academic failure. Meanwhile, the
mental, emotional, and psychological needs of these children
will likely go unmet.

Additionally, children in foster care face the likelihood of
being shuffled from foster home to foster home with little regard
for the impact that such constant disruption will have on their
emotional, mental, or physical health. Although the vast major-
ity of foster parents provide loving, caring homes to children in
need, there is always the risk that the health, safety, and security
of children will be jeopardized by placing them in the foster care
system.®* While foster care was originally envisioned to provide
safe shelter for displaced children, in some states it has become
a proverbial breeding ground for sexual and physical abuse of
foster children. *

Notably, a great deal of abuse of foster children occurs at
the hands of other children in foster care.*” A recent study of a
group home in Baltimore, Maryland showed that sexual abuse
for foster children occurred at a rate of more than 28 times the
rate of sexual abuse in the general population.®® Other studies,
supporting lawsuits filed on behalf of children abused while in
foster care, show disturbingly high levels of child-on-child sex-
ual abuse.*® In some instances, the results of these studies have
lead to civil judgments amounting to tens of millions of dollars,
against state foster care systems.*

These studies illustrate the potentially grave consequences
of separating children from their mothers that may, with appro-
priate social services and financial resources, provide more lov-
ing, caring, and safer homes than state foster care systems. Fur-
thermore, when one calculates the billions of dollars being spent
by states to operate foster care systems, coupled with the ex-
pense of lawsuits; it would make more sense from an economic
and societal perspective to invest American tax dollars in pro-
grams that promote family preservation and upward mobility.
This alternative seems more prudent than the current practice of
hastily dismantling fragile families in the name of the war on
drugs.

LACK OF PARENT-CHILD CONTACT
DURING MATERNAL INCARCERATION

While a mother is incarcerated, it may be difficult, if not
impossible, for her to remain connected to her children. If a
mother is incarcerated in federal prison, she may be relocated to
any federal prison in the U.S., without regard for the impact of
her relocation on her children.** Since most incarcerated women
and their children are poor, oftentimes these children are unable
to afford trips out of state to visit their mothers in prison.*?

Furthermore, even when a mother is serving time in state
prison, it may be difficult for her children to have ongoing visits
with her.”® Since the rate of female incarceration is still rela-
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tively small compared to male rates of incarceration, most states
have only one or two prisons for women.** Additionally, many of
the prisons for women are located in rural parts of a given state,
making transportation from urban areas difficult for children to
attain.”® To date, only a handful of programs exist to help ease
the burden on children of incarcerated mothers by providing ac-
cess to transportation for children wishing to visit their mothers in
prison. Due to many of these barriers, the rate of mother/child
visitation has drastically declined over the years. Sadly, 54% of
women in 1999 had never received a single visit from their chil-
dren, as compared with 8% of incarcerated women in 1978.%

Even when children are fortunate enough to be able to travel
to prisons to visit their mothers, the trauma caused by actually
visiting a prison may be too overwhelming for children. In order
to visit an incarcerated mother, most prisons have protocols such
as security checkpoints, physical searches, and the sustained pres-
ence of armed correctional officers which may frighten children
or cause them to experience psychological distress.” Beyond
that, some correctional departments, such as the State of Califor-
nia, have implemented rules prohibiting children over age seven,
for example, from sitting on their mothers’ laps during visits.*®
At most, children are only able to hug their mothers once upon
entry and once upon exit. Such an inane rule, at least as far as
young children are concerned, can contribute to feelings of emo-
tional detachment and insecurity for children longing for maternal
affection.® As a result, children may feel more traumatized and
overwhelmed once they leave prison than when they arrived.

Additionally, for some children, even telephone contact with
their incarcerated mothers is a luxury they cannot afford. The
high cost of collect telephone calls from incarcerated mothers
stretches a poor family’s resources even further. Sadly, some
states benefit from the desire of family members to contact rela-
tives by telephone. The State of California for example, receives
up to $35 million a year from telephone companies as commis-
sion on collect call services provided between inmates and those
outside prison walls.® Thus the exorbitant cost of collect tele-
phone calls often may force poor families to decide between re-
maining in contact with an incarcerated loved one and putting
food on the table.

Even when a family is provided with a foster care subsidy,
the amount of money provided is usually not enough to cover
transportation expenses and other costs associated with maintain-
ing the parent-child bond during a mother’s incarceration. Addi-
tionally, when children are placed in a non-relative foster home
arrangement, the foster parent is under no real obligation to facili-
tate contact between an imprisoned mother and her children.
Therefore, for many children, this inability to maintain ongoing
contact with their mothers can often increase their sense of anger
and frustration about having a mother behind bars.

For some children, separation from their mothers will end
once their mothers are released from prison; meanwhile, a grow-
ing number of children will never be reunited legally with their
mothers. In 1997, Congress passed the Adoption and Safe Fami-
lies Act (“ASFA”) as a purported attempt to limit the amount of
time children spend languishing in state foster care systems.>
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Under ASFA, if a child has been in foster care for 15 of the last
22 months, the state has the right to terminate a parent’s rights
and place that child on the fast-track for adoption.>> While some
states have adhered to the recommended guidelines established
under ASFA for termination of parental rights, other states have
adopted even shorter time frames prior to permanently severing a
parent-child relationship.>®* The underlying presumption support-
ing ASFA is that children in foster care receive a greater benefit
by being adopted, rather than being reunified with their mothers
after release. Thus, ASFA has the unintended effect of creating
double punishment for incarcerated mothers - the emotional and
psychological distress caused by physical separation during incar-
ceration and the anguish of becoming legal separated from their
children. Unfortunately, it is not clear whether the enactment of
ASFA alone has reduced “foster care drift,” as approximately
20% of children age out of foster care, many of whom are unpre-
pared for life outside the foster care system.

PIPELINE TO PRISON FOR CHILDREN
OF INCARCERATED MOTHERS

The severe emotional and psychological trauma that some
children face as a result of being separated from their mothers
may cause these children to behave in ways that virtually guaran-
tees their involvement in the juvenile justice system, and in some
cases, the adult criminal justice system. Recent studies confirm
that children of incarcerated parents are more likely than children
in the general population to end up behind bars. As can be ex-
pected, these children often find unconventional ways to deal
with the pain they face stemming from the break-up of their fami-
lies. These coping mechanisms may include violence, delin-
quency, and involvement in illicit drug use and drug trafficking.*®
In fact, children of incarcerated parents are also more likely to
participate in gang-related activities as a means of substituting the
family they lost “to the system,” arguably paving the way for
future involvement in the criminal justice system.

Though many children of incarcerated mothers are suffering
internally from the pain of maternal separation, they may also
experience an emotional desensitization which minimizes their
ability to feel pain for others. This indifference to harm is argua-
bly partly to blame for disturbing levels of young male violence
in inner city communities. In particular, poor, young African-
American men may be especially susceptible to masking emo-
tional distress due to societal expectations of machismo and bra-
vado. *®

Unfortunately, law enforcement officers, legislators, nor
members of the judiciary do an adequate job of assessing these
underlying causes of juvenile delinquency. Thus, these children,
often bereft of adequate access to counsel and maternal input, due
to parental incarceration, are forced to navigate the juvenile jus-
tice system, and more increasingly the adult criminal justice sys-
tem, without sufficient protection and attendance to their needs.

In conclusion, given the disproportionate and deleterious
impacts of the war on drugs on fragile African-American fami-
lies, Congress needs to repeal drug sentencing laws, and commit
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to a holistic approach to address underlying socio-economic con-
ditions which fuel drug-related involvement. Instead of continu-
ing to funnel hundreds of billions of dollars into a largely ineffec-
tive war on drugs, Congress should redirect its spending to build
programs that increase access to quality education for poor chil-
dren, provide comprehensive job training and child care assis-

tance for families in need, and promote family preservation and
upward mobility for poor families. Until our government decides
to loosen its reliance on over-incarceration to address drug-
related crime, we can expect to see tens of thousands more inno-
cent children become casualties of the war on drugs.
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