CRITICIZING CRITICISM OF CRITICISM:
A LESSON IN OBJECTIVITY FROM REVIEWING
“Is THE RADICAL CRITIQUE OF MERIT ANTI-SEMETIC?”
By David Dae Hoon Kim, J.D.*

ight years ago, professors Daniel A. Farber and Suz-

anna Sherry compiled a collection of articles into a

book entitled, Beyond All Reason.' Although they self-
identify as Jewish liberals, Farber and Sherry argue that certain
liberals, who they call “radical constructivists,”* undermine the
“aspiration to universalism and objectivity that is the fruit of the
European Enlightenment.”® By writing this book they sought to
reclaim reason in the law.

“Is the Radical Critique of Merit Anti-Semitic?,* adapted as
a chapter in Beyond All Reason, was originally a law review
article published in the California Law Review. The article chal-
lenges critical legal theories for adopting the radical critique of
merit, merit being measures of group success and achievement.
The article argues that if existing standards of merit are not valid,
history has taught that the available explanations for Asian
American and Jewish success must be anti-Asian and anti-
Semitic.

Farber and Sherry argue that because radical constructivists
could not possibly wish to endorse anti-Asianism and anti-
Semitism, radical constructivism is internally inconsistent and
thus, the wrong approach for critiquing merit. Farber and Sherry
propose an alternative approach to radical constructivism: prag-
matism. Pragmatism accommodates societal and legal change,
but defers more to tradition and, according to the authors, does
not have anti-Asian and anti-Semitic consequences. However,
while Farber and Sherry aspire to objectivity, they fail to adhere
to objective principles in making their argument for pragmatism,
ultimately leading to the same result they fear under radical con-
structivism and unwittingly applying another strain of it.

RADICAL CONSTRUCTIVISM AND PRAGMATISM
CONTRASTED

Farber and Sherry define the “meritocratic ideal” as the be-
lief that “positions in society should be based on the abilities and
achievements of the individual rather than on characteristics such
as family background, race, religion, or wealth.”> Furthermore,
“[i]n a society that uses merit as a standard for professional suc-
cess, everyone should have an equal right to compete for desir-
able occupations.” But according to Farber and Sherry, the radi-
cal constructivist position on merit views “fundamental concepts
as socially constructed aspects of systems of power.”” Specifi-
cally, “standards of merit are socially constructed to maintain the
power of dominant groups,” and thus, ““merit’ has no meaning,
except as a way for those in power to perpetuate the existing
hierarchy.””

Farber and Sherry find this reasoning politically convenient
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because it allows radical constructivists to avoid investigating
the underlying reasons for inequality by focusing on effects.
That is, arguing that “the unequal success rates are per se proof
of unjust treatment . . . and sufficient justification for remedial
action.”'”

To set up the consequences of radical constructivism, Farber
and Sherry first assert that “[b]y almost every measure of suc-
cess, [Jews and native-born Asian Americans] succeed at far
higher rates than white gentile Americans.”"' Farber and Sherry
argue that radical constructivism undermines these successes,
leading to invariably negative stigmas for these groups. To sup-
port their argument, Farber and Sherry provide four historical,
prejudicial explanations for the successes of Jews and Asian
Americans in America as alternatives to those based on accept-
ing existing standards of merit.

The first explanation purports Asians and Jews succeed as a
consequence of a “powerful and pervasive” Asian and Jewish
conspiracy (“conspiracy” theory).'” The second explanation
characterizes Asians and Jews as “chameleons who, with no cul-
ture of their own, take on the cultural coloration of the society
around them” (“cultural imitation” theory)."”” A third account
charges Asians and Jews with infiltrating American culture
(“cultural infiltration” theory). According to this account, “Jews
succeed because American culture has taken on Jewish charac-
teristics . . . [i]f American culture is really Jewish culture, then
Jews are the cause of these deficiencies in our culture and are
themselves deficient and unappealing.”'* The final explanation
finds Asian and Jewish success is nothing more than a statistical
anomaly (“statistical anomaly” theory). This is “in many ways
the most damaging, because it amounts to a denial that Jews ex-
ist as a distinct or identifiable group.”"®

These explanations, because they are undesired conse-
quences of radical constructivism, are deemed sufficient to estab-
lish a case against this mode of thought: “Having deconstructed
merit into pure power, radical constructivists face an implication
they will surely find wholly unpalatable — for if merit is merely
group power, then Jewish success becomes the fruit of Jewish
power. That way lies madness.”"®

Finding radical constructivism undesirable, Farber and
Sherry assess three alternative theories. The ‘arbitrariness’ view
argues that, “[bJecause certain groups were, for whatever reason,
non-participants during the creation of the standard, they tend to
be excluded by those standards.”'” However, this view’s lack of
normative basis does not allow any judgments against discrimi-
natory policies.”® The ‘objectivist’ view holds, “completely ob-
jective, timeless standards of merit do exist, [but] there can be no
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guarantee that we have reached a final understanding of those
standards.'” Farber and Sherry prefer the pragmatist view,
which is aligned with the objectivist belief in standards, but
“values tradition as the essential foundation for intellectual and
social progress.”*

Farber and Sherry adopt a useful and optimistic definition
of objectivity, consistent with their moderate politics. Objectiv-
ity is “the aspiration to eliminate beliefs based on bias, personal
idiosyncrasy, fiat, or careless investigation.”*' Because it relies
upon aspiration, Farber and Sherry’s objective merit, premised
on the meritocratic ideal, allows for evolving standards of merit
not entrenched in the status quo and allows for groups to achieve
disproportionate success.

Objectivism and pragmatism seem initially consistent with
this objective merit allowing for criticism of existing concepts.
Objectivism acknowledges that “[a]n objective standard can be
distorted by the limited vision of those in power.”** Pragmatism
“neither reifies tradition nor denies the importance of experi-
mentation.”” However, even armed with the best intentions in
pursuing objective merit, just as groups in power may exercise
limited vision within the objectivist framework, Farber and
Sherry fall victim to lapses in objectivity leading to unintended
consequences. In arguing against radical constructivism and for
Asian and Jewish merit, they demonstrate: (1) careless investi-
gation, (2) fiat, and (3) bias or personal idiosyncrasy.

RADICAL CONSTRUCTIVISM AND PRAGMATISM
COMPARED

CARELESS INVESTIGATION

The disproportionately higher incomes and disproportionate
representation of Asian and Jewish Americans in higher educa-
tion brings Farber and Sherry to the conclusion that “[b]y almost
every measure of success, both groups succeed at far higher
rates than White Gentile Americans.”** This conclusion is hasty
in three major respects, showing careless investigation on Farber
and Sherry’s part.

First, Farber and Sherry arbitrarily compare the single eth-
nicity of Jewish Americans, to a racial category, Asian Ameri-
cans, which contains dozens of ethnicities.” Farber and Sherry
use the identifiers “Chinese American,” “Japanese American,”
and “Korean American” interchangeably with the general cate-
gory, “Asian Americans,” and do not mention Vietnamese,
Cambodian, Hmong, Indian, or Pakistani Americans, etc. Far-
ber and Sherry consolidate the diverse Asian American commu-
nity into a singular identity, falsely analogizing the alleged suc-
cess of Chinese, Japanese, and sometimes Korean Americans as
representative of the entire Asian American community.

Focusing on the success of a single ethnically distinct mi-
nority to dispel claims of racial discrimination, especially where
the ethnic minority is a part of the racial majority in America, is
imprecise. In fact, Farber and Sherry argue against themselves
by citing statistics that demonstrate that economic success is
racially dependent, not racially neutral: Jewish Americans are
the most economically successful White ethnic group. Chinese
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and Japanese Americans are the most economically successful
Asian American ethnic groups. In 1970, Jewish Americans
earned 172% of the average American income, but their Asian
analogs, the Chinese and Japanese Americans, earned 40% and
60% less, respectively.’® This data tends to reinforce that
Whites and Asians are not on par in America.

Second, Farber and Sherry do not consider other fundamen-
tal factors that would allow proper analysis of the data. The
cited statistics on incomes do not control for the levels of educa-
tion Chinese, Japanese, and Korean Americans achieve. In fact,
the data shows that although Asian Americans in the aggregate
have high educational levels, their incomes do not reflect their
education, especially compared with incomes of groups with
similar education levels.?” Asian immigrants, in particular, do
not attain achievement commensurate to their skills and educa-
tion.

Third, Farber and Sherry make the far-ranging assertion that
economic status and representation in higher education accounts
for “almost every measure of success.” There are many other
vital measures of success by which Asian Americans do not
succeed at rates higher than Whites.®® For example, Asian
Americans endure stereotypes as the model minority, perpetual
foreigners, or passive/submissive peoples.”’ Asian Americans
are often depicted in mainstream media in stereotypical and ar-
bitrary ways.”® Asian Americans are regular targets of hate
crime.’! Despite economic success and educational attainment,
a glass ceiling bars Asian Americans from obtaining promotions
to higher levels of management.”> Asian Americans are also not
perceived as needing affirmative action even though they suffer
discrimination.”> At worst, Asian Americans are pitted against
other minorities resulting in catastrophic financial and psycho-
logical, i.e., Korean American small business owners in the Los
Angeles riots, or they are “scapegoated” resulting in a unique
deprivation of civil rights, i.e., Japanese American internment.
Thus, Farber and Sherry’s claim that Asian Americans succeed
at far higher rates than White Americans neglects to consider the
diversity of Asian Americans, the disproportionate effort they
expend, and other substantial indicia of success. These omis-
sions show careless investigation.

FIAT

Farber and Sherry endorse an alternative mode of thought
called “pragmatism,” espoused by jurists like Richard Posner.
Pragmatists believe “current conceptions of objectivity, knowl-
edge, and merit may be flawed, but are necessary starting points
in analysis,”** and they “recognize the importance of logic and
clear thinking.”*®> Under Farber and Sherry’s pragmatism, the
degree of deference to be given to current conceptions of merit
is vague and impractical. If current conceptions are necessary
starting points in analysis, this does not suggest that a presump-
tion should weigh heavily in favor of keeping them. For exam-
ple, a starting point can be analogized to a hypothesis in the sci-
entific method. In the face of sufficient evidence to suggest
otherwise, a hypothesis, the starting point in analysis, can be
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readily rejected as a tentative explanation. Similarly, if current
conceptions of merit cease to explain differences in success rates
among ethnic groups, they should be discarded, not given con-
tinued deference.

Nevertheless Farber and Sherry argue that existing stan-
dards should be given the “benefit of the doubt.”*° This standard
suggests greater deference than starting points in analysis. The
article even inflates this standard, eventually stating that existing
standards should have a “rebuttable presumption of validity.”’
Current merit then: (1) is to be a necessary starting point; (2) is
to be given the benefit of the doubt; (3) and finally, is to receive
a rebuttable presumption of validity. It is not readily apparent
how this multifaceted characterization of pragmatism is ex-
pressly distinct from radical constructivism.

In fact, both radical constructivism and pragmatism emerge
as subjective viewpoints: radical constructivism exists on the
notion that merit is socially constructed by dominant groups to
maintain their hegemony; and pragmatism defers to tradition,
but recognizes that “current conceptions of objectivity, knowl-
edge, and merit may be flawed.”® The only difference between
the critiques is that Farber and Sherry subjectively judge stan-
dards in a context favoring tradition.

So even while Farber and Sherry classify pragmatism as an
“alternative™ to radical constructivism, this brand of pragma-
tism may just represent another branch of radical constructivism
catering just another group, i.e., White European Americans.
Farber and Sherry fail to distinguish their definition of pragma-
tism from radical constructivism, thus evincing fiat and failing
the second element of objectivity.

BIAS

As a key premise of their argument, Farber and Sherry
claim radical constructivism allows only racist and anti-Semitic
explanations for Asian and Jewish success. “These groups have
obtained disproportionate shares of important social goods; if
they have not earned their shares fairly on the merits, then they
must have done so unjustly.”*® As summarized above, Farber
and Sherry propose four available theories for Asian and Jewish
success in America under the radical constructivism critique:
conspiracy, cultural imitation, cultural infiltration, and statistical
anomaly. These explanations are highly infused with connota-
tions derived from the fear experienced by those in the position
of the majority.

By not adequately considering minority viewpoints, Farber
and Sherry ignore two universes of explanations that do not
have the same anti-Asian and anti-Semitic consequences. That
is, (1) explanations blaming the majority, and (2) explanations
recognizing Asian and Jewish resourcefulness in overcoming
culturally discriminatory barriers erected by the majority. The
former suggests neutral characterizations of Asian and Jewish
Americans. The latter suggests positive characterizations. Both
suggest that negative characterizations of the majority and cur-
rent critiques of merit are not objective.

Many critical theorists would say that Asians and Jews
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succeed as a consequence of a powerful and pervasive majority
conspiracy to maintain the subordination of minority groups.*!
For example, cultural imitation can be explained in Asian and
Jewish-neutral terms if one believes majority culture has sub-
sumed and oppressed Asian and Jewish culture — the marginali-
zation of these cultures results from majority intolerance of dif-
ference. Asian and Jewish Americans must assimilate because
they otherwise face alienation from mainstream participation.

Cultural infiltration in Asian and Jewish-neutral terms can
be explained by cultural overlap in their preferences and prac-
tices. The fact that mainstream Americans enjoy aspects of mi-
nority culture may be seen as their choice. The better question
is who determines what is incorporated into mainstream society,
not what gets incorporated.

Finally, statistical anomaly might be explained by a group
having the attributes most appropriate for success in a given
cultural moment. Success need not be a result of a particular
group being “better” than another, but simply out of being the
right group, at the right place, at the right time, in the right con-
text.

Minorities may be able to attain above parity success in a
system biased against their interests by expending disproportion-
ate effort and expense.” History contains countless stories of
immigrant underdogs defeating the odds, but in the broad con-
text of immigrant success, these stories are rare and do not vali-
date the oppressive regime. With this considered, Asian and
Jewish American successes serve as an example of how two
groups achieved financial and educational successes despite the
structural barriers impeding their progress.

Asian and Jewish Americans’ relative success may be at-
tributed to their cultural contributions to mainstream society and
their status as cultural “chameleons.” Cultural “chameleons” are
less threatening because of their adaptability. Both attributes
carry positive connotations and potentially remove dependency
on race and ethnicity to explain success. In light of these alter-
nate explanations, current standards may still be in need of revi-
sion.

Giving disproportionate weight to limited perspective leads
Farber and Sherry to seemingly logical double standards. The
potential consequences of radical constructivism upon two spe-
cific groups is deemed dispositive for rejecting it altogether.
Farber and Sherry also forgo due inquiry into the existing effect
of current standards on other groups: they prefer a conception of
merit that has specific desired outcomes: no anti-Asianism, no
anti-Semitism, notwithstanding whether the current conception
of merit is presently anti-Latino or anti-Black. Taking on the
majority perspective allows Farber and Sherry to pursue the
same line of effects-based reasoning they criticize critical theo-
rists for using.*’

LESSONS OF AN ASPIRATIONAL OBJECTIVITY

Farber and Sherry’s objectivity contingent upon aspiration
is commendable, but in arguing against radical constructivism,
they fail to achieve it. Advocating for current standards without
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due examination of relevant perspectives, precise definitions,
and thorough investigation hinders the pursuit of objectivity.
Farber and Sherry evince bias by ignoring alternative explana-
tions for Asian and Jewish success that are possible under radi-
cal constructivism. They evince fiat by proposing a pragmatist
model that has multiple interchangeable standards of deference
to be afforded to tradition. They evince careless investigation
by ignoring considerations that would provide a fuller and more
accurate assessment of Asian and Jewish success. Through bias,
fiat, and careless investigation, Farber and Sherry are led astray
from their ideal of objectivity.

But this is not to say Farber and Sherry should not have
spoken. Farber and Sherry express a sincere conviction about
the deficiencies of radical constructivism.* If we keep quiet for
fear of being wrong or too subjective, it is possible we may
never speak and the fruits of public debate may never be en-
joyed. Refusing to engage in debate leads to the “twin perils of
an unthinking adherence to tradition and an unreflective over
eagerness for change” that Farber and Sherry fear. However,
when we go about assessing their argument, we should remain

adherents to the principles required by objectivity. Where tradi-
tion is excessively optimistic, criticism is left out in the cold,
with no entry into the house of knowledge. Where criticism is
excessively pessimistic, tradition is a collection of foolish tales,
with no attachment to the tree of history.

CONCLUSION

Farber and Sherry’s article, “Is the Radical Critique of
Merit Anti-Semitic?” draws an arbitrary line between criticism
and objectivity by addressing the distinction between radical
constructivism and pragmatism within the context of merit. A
society adopting strategies of exclusive arbitrary line-drawing
generates barriers to debate that will not provide the freedoms
and equal opportunity it might hope to achieve. A better model
for objective merit balances criticism and tradition.

If even the best intentions lead to undesired outcomes, a
case for opening the debate is made. Bridging the perceived gap
between radical constructivism and pragmatism, as opposed to
creating it, encourages dialogue to occur and critics to more
readily realize an aspirational objectivity.
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