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INTRODUCTION

Unauthorized immigrants live in precarious times. American
demand for inexpensive goods draws international migrants to our
factories and fields. Developing nations encourage their people to
work in the United States. As they are pushed and pulled toward the
country, immigrants arrive in the United States to find armed
Minutemen at the border and a growing public distaste for the
unauthorized arrivals.” They are wanted yet disdained, needed yet
derided.

Most Americans and the immigrants themselves would be surprised
to learn that these “lawbreakers” receive a host of legal protections
once they cross the border.” The extent of those rights falls along a
sliding scale of status. From the unauthorized immigrant,’ to the
lawful permanent resident, to the naturalized citizen, a person’s
basket of rights fills as his immigration status formalizes.
The naturalized citizen can vote and participate on a jury; the
temporary worker cannot.” The long-term resident alien can claim
public benefits; the unauthorized immigrant cannot.” But even
unauthorized immigrants—those who stand at the bottom of the
status scale—enjoy certain rights. For example, they are “persons”
under the Constitution who enjoy equal protection and due process
of law.’

1. See Howard F. Chang, The Immigration Paradox: Poverty, Distributive Justice, and
Liberal Egalitarianism, 52 DEPAUL L. REv. 759, 760-61 (2003) (discussing migration
trends); see also JEFFREY S. PASSEL, THE SIZE AND CHARACTERISTICS OF THE
UNAUTHORIZED MIGRANT POPULATION IN THE U.S. i—ii (2006) (same).

2. See DAVID JACOBSEN, RIGHTS ACROSS BORDERS: IMMIGRATION AND THE DECLINE
OF CITIZENSHIP 42 (1997) (discussing public attitudes toward unauthorized
immigrants); Kevin R. Johnson, The End of “Civil Rights” as We Know It?: Immigration
and Civil Rights in the New Millennium, 49 UCLA L. REv. 1481, 1485 (2002) (same).

3. See Linda Bosniak, Varieties of Citizenship, 75 FORDHAM L. REV. 2449, 2451
(2007) (challenging the “apparently self-evident notion that ‘citizenship is for
citizens’”); Maria L. Ontiveros, Three Perspectives on Workplace Harassment of Women of
Color, 23 GOLDEN GATE U. L. REv. 817, 822 (1993) (stating that unauthorized
immigrants are often unaware of their legal rights).

4. I use the term “unauthorized immigrants” to refer to foreign nationals who
live in the United States without work authorization. The term is designed to avoid
the political charge and semantic difficulties presented by labels such as “illegal
alien” and “undocumented immigrant.” See Keith Cunningham-Parmeter, Fear of
Discovery: Immigrant Workers and the Fifth Amendment, 41 CORNELL INT’L L.J. 27, 29 n.7
(2008) (explaining the term).

5. See28 U.S.C. § 1865(b) (1) (2006) (excluding any person who “is not a citizen
of the United States” from jury service).

6. See Michael Scaperlanda, Who Is My Neighbor?: An Essay on Immigrants, Welfare
Reform, and the Constitution, 29 CONN. L. Rev. 1587, 1588-92 (1997) (discussing
restrictions on public benefits).

7. See Plyler v. Doe, 457 U.S. 202, 213-31 (1982) (holding that a Texas statute
denying public education to unauthorized immigrant children violates the Equal
Protection Clause); Mathews v. Diaz, 426 U.S. 67, 77 (1976) (“Even one whose



2009] REDEFINING THE RIGHTS OF UNDOCUMENTED WORKERS 1363

Regardless of status, there is a floor on the level of protections
enjoyed by all persons territorially present in the United States.
The extension of legal rights to “lawbreakers,” however, raises several
questions. Why would a host country grant legal protections to
people who flout the country’s rules of admission? Is the currency of
“citizenship” in all its forms enhanced or diminished by extending
rights to the unauthorized? What are the implications of a nation-
state’s decision to rescind those rights?

Political and legal theorists have grappled with these questions as
they relate to contemporary issues of membership." They have
considered how immigration law serves the need for a bounded
political community and whether extending rights to immigrants
dilutes the notion of citizenship.” Yet the issues most often raised in
these discussions involve border enforcement, admission, and
exclusion—traditional topics of immigration law. This Article seeks
to expand the dialogue by explaining how workplace rights can
define membership in a community.

Until recently, unauthorized immigrants could claim virtually every
right and remedy available under federal workplace protections.
In most instances they could join unions, sue for sexual harassment,
and assert other employment rights in the same manner as citizens."
The United States Supreme Court disrupted this parity, however,
when it barred unauthorized immigrants from receiving monetary
compensation when they are fired illegally for supporting a union."
For the first time, the Court announced that not all victims of union-
related discrimination should be treated the same.” Employers have
attempted to expand this remedial limitation from the unionized
setting (i.e., “traditional labor law”) to other workplace protections,

presence in this country is unlawful, involuntary, or transitory is entitled to [Fifth
Amendment] protection.”); Wong Wing v. United States, 163 U.S. 228, 238 (1896)
(affirming the applicability of due process and speedy trial rights guaranteed by the
Fifth and Sixth Amendments to unauthorized Chinese immigrants).

8. See, e.g., Linda Bosniak, Citizenship Denationalized, 7 IND. J. GLOBAL LEGAL STUD.
447, 448-50 (2000) (discussing the debate over the meaning of “citizenship” among
political and social theorists).

9. See generally Jennifer Gordon & R.A. Lenhardt, Citizenship Talk: Bridging the
Gap Between Immigration and Race Perspectives, 75 FORDHAM L. REV. 2493, 2502 (2007)
(summarizing discourse on membership).

10.  See Michael Wishnie, Emerging Issues for Undocumented Workers, 6 U. PA. J. LAB.
& Emp. L. 497, 501-02 (2004) (discussing coverage of unauthorized immigrants
under employment statutes). But see infra Part I and accompanying text (discussing
the few instances in which an employee’s immigration status limited employment
protections).

11. Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 151 (2002).

12. See id. (holding that unauthorized immigrants are not entitled to recover
backpay).
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such as wage and antidiscrimination laws, with limited success.
For example, women in New Jersey who are unauthorized immigrants
can no longer recover backpay for pregnancy discrimination.”
The same is true for sexual harassment claims in Texas,* workplace
injury claims in Michigan,” and wage retaliation claims in Illinois."

Scholars have criticized these losses but have yet to formulate a
coherent framework for evaluating the rights of unauthorized
immigrants. This Article does so by distilling and applying several
core principles at issue when employment laws conflict with
immigration laws.

In Part I, I survey the current state of employment protections for
unauthorized immigrants. Beginning with case law that originally
ignored the role immigration status played in employment claims,
I show how the rights of unauthorized workers remained intact until
fairly recently.

In Part II, I describe three possible endpoints to the decline in
rights. These options include: an “equalized rights” scenario, in
which unauthorized immigrants enjoy all employment rights and
remedies; a “diminished rights” scenario, in which unauthorized
immigrants lack the ability to bring workplace claims; and an
“ambiguous rights” scenario, in which unauthorized immigrants
enjoy certain workplace protections but not others, thereby causing
them to assert fewer claims because of the cluttered state of the law.
In order to determine the likelihood of each outcome, I identify
several functional concerns at issue when unauthorized immigrants
assert workplace claims. For example, the Supreme Court has
considered the remedial purpose of federal employment laws and the
institutional competence of agencies enforcing those protections
when deciding whether to limit unauthorized immigrants’
recoveries.” I apply these criteria to wage and antidiscrimination
protections and contend that differences in statutory purpose
between traditional labor law and other workplace protections
counsel in favor of equalized employment rights.

13.  See Crespo v. Evergro Corp., 841 A.2d 471, 472-73 (NJ. Super. Ct. App. Div.
2004) (upholding an employer’s discharge of an unauthorized immigrant returning
from maternity leave).

14.  See Escobar v. Spartan Sec. Serv., 281 F. Supp. 2d 895, 896-98 (S.D. Tex.
2003) (dismissing a plaintiff’s claims for backpay under Title VII).

15.  See Sanchez v. Eagle Alloy Inc., 658 N.W.2d 510, 512 (Mich. Ct. App. 2003)
(denying wage-loss benefits).

16. See Renteria v. Italia Foods, Inc., No. 02C495, 2003 WL 21995190, at *6 (N.D.
II. Aug. 21, 2003) (striking an unauthorized worker’s claims for backpay).

17.  Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 144-49 (2002).
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In Part III, I explain that in addition to the functional concerns
discussed in Part II, unauthorized immigrants’ rights depend on the
immigration-related incentives created by extending protections to
all workers. Because limiting the employment protections available
to unauthorized workers will not fundamentally alter the incentives
driving illegal immigration, I argue that national immigration goals
cannot be achieved through diminished employment rights.
Nonetheless, equalized rights are far from inevitable. In fact, the
inherently malleable nature of any analysis involving immigration-
related incentives could lead to a significant loss of protections for
unauthorized workers. For example, the Supreme Court has stated
that awarding backpay to unauthorized immigrants rewards their
illegal behavior.” These same incentives arguably apply to federal
minimum wage protections. An immigrant who enters the country
illegally, tenders false documents to obtain employment, and then
sues for nonpayment of wages could also be characterized as
receiving a “reward.” Although there are key distinctions between
“backpay” under different workplace protections, it is not entirely
clear whether these distinctions respond to the Supreme Court’s
focus on immigration-related incentives. If they do not, then the
diminished rights scenario becomes more likely.

Although the future rights of unauthorized workers will turn partly
on the foregoing analysis of statutory purpose and immigration
policy, equally important are the consequences of diminished rights.
I conclude the Article by explaining why restricting workplace
protections based on status harms citizens as well as immigrants.
I argue that employment protections are “rights of partial inclusion”
that reflect a distinctive sphere—the workplace—where unauthorized
immigrants should be placed on par with citizens in pursuing
collective interests.

The theory of partial inclusion responds to communitarian
rationales embedded in the Supreme Court’s jurisprudence on
unauthorized workers. From a communitarian standpoint, firm
borders preserve community identity and protect scarce resources. "
According to a communitarian approach to employment protections,
enlarging the circle of workplace rights to include unauthorized
immigrants harms the community’s project of self-definition.”

18. Id. at 145.

19. MICHAEL WALZER, SPHERES OF JUSTICE: A DEFENSE OF PLURALISM AND EQUALITY
31 (1983); see also Gordon & Lenhardt, supra note 9, at 2501 (discussing
communitarian views).

20.  See WALZER, supranote 19, at 31-32 (discussing community membership).
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Consistent with this view, the Supreme Court has attempted to limit
labor protections based on an employee’s immigration status in order
to bolster immigration law’s system of determining “who belongs” at
work and, consequently, in the community.” Here I argue that such
restrictions undermine the core normative object of the
communitarians: the need for members to invest in their community
with a shared common purpose. Antidiscrimination statutes depend
on universal enforcement. Wage rates are more likely to drop for
members of the community, including citizens, if employers are
attracted to job applicants who cannot recover the minimum wage.
Workplace rights are not scarce resources, and the ends that
employment laws seek to achieve—safer conditions,
nondiscrimination, and minimum wages—are goals shared by every
worker, regardless of status. All members of the community—status
citizens and unauthorized immigrants alike—benefit when the entire
workforce can assert these rights. Employment protections thus turn
communitarian rationales on their head by arguing in favor of
extending rights to nonmembers.

The workplace rights of unauthorized immigrants remain in flux.
Advocates and scholars sympathetic to these workers have reassured
one another that restrictions in labor law will not expand to other
workplace laws such as wage and antidiscrimination protections.
Although this prediction may be true, a compelling case has yet to be
made based on a detailed analysis of statutory purpose, immigration
policy, and citizenship theory. This Article builds a framework for
equalized rights by engaging these topics.

I. ERODING RIGHTS

Immigration law did not collide with employment law until
recently. Throughout most of the nation’s history, immigration law
said nothing about the terms and conditions of an immigrant’s
employment.” Even the Immigration and Nationality Act (INA)*—

21.  Hoffman, 535 U.S. at 149-50.

22. See generall) THOMAS ALEXANDER ALEINIKOFF ET AL., IMMIGRATION AND
CITIZENSHIP: PROCESS AND PoLICY 146-62 (5th ed. 2003) (discussing the historical
development of immigration law); Christopher Ho & Jennifer C. Chang, Drawing the
Line Afier Hoffman Plastic Compounds, Inc. v. NLRB:  Strategies for Protecting
Undocumented Workers in the Title VII Context and Beyond, 22 HOFSTRA LAB. & Emp. L.J.
473, 478-79 (2005) (same).

23. Pub. L. No. 82-414, 66 Stat. 163 (1952) (codified as amended at 8 U.S.C.
§§ 1101-1537 (2006)); see also Katherine E. Seitz, Comment, Enter at Your Own Risk:
The Impact of Hoffman Plastic Compounds v. National Labor Relations Board on the
Undocumented Worker, 82 N.C. L. REv. 366, 372-73 (2003) (arguing that immigration
laws and labor statutes are generally silent as to their effect on one another).
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the country’s central immigration law—did not address unauthorized
employment when Congress enacted it in 1952." Although the INA
made it illegal for a person to enter the country without permission,
an immigrant did not violate any other laws by obtaining employment
once inside the United States.”

The Immigration Reform and Control Act of 1986 (IRCA)®
attempted to close this loophole by adding employmentrelated
restrictions to the INA. In addition to granting legal status to two
million unauthorized immigrants residing in the country at the
time,” the IRCA imposed immigration verification requirements on
employers.” As a result, employers are now required to inspect
certain documents provided by new hires and to attest to the
documents’ apparent authenticity.”

Because immigration law said nothing about “illegal” employment
until the IRCA, courts generally did not question the right of
unauthorized immigrants to sue employers prior to 1986. For
example, courts consistently held that unauthorized immigrants
enjoyed the minimum wage protections of the Fair Labor Standards
Act (FLSA),” the labor protections of the National Labor Relations
Act (NLRA),” and the antidiscrimination protections of Title VII of
the Civil Rights Act of 1964 (Title VII).” These pre-IRCA decisions

24. See William J. Murphy, Note, Immigration Reform Without Control: The Need for
an Integrated Immigration-Labor Policy, 17 SUFFOLK TRANSNAT’L L. REv. 165, 165-66
(1994) (discussing previous versions of the INA).

25. See Stephen H. Legomsky, The New Path of Immigration Law: Asymmetric
Incorporation of Criminal Justice Norms, 64 WASH. & LEE L. REv. 469, 499 (2007)
(discussing immigration-related violations); Seitz, supra note 23, at 372-73
(emphasizing that previous versions of the INA did not make the employment of
unauthorized immigrants illegal).

26. Pub. L. No. 99-603, 100 Stat. 3359 (codified as amended in scattered sections
of 8 U.S.C.).

27.  See Kris W. Kobach, Remark, Administrative Law: Immigration, Amnesty, and the
Rule of Law, 36 HOFSTRA L. REV. 1323, 1330 (2008) (discussing the effects of the
IRCA).

28. 8 U.S.C. § 1324a (2006); see Kati L. Griffith, Comment, A Supreme Stretch:
The Supremacy Clause in the Wake of IRCA and Hoffman Plastic Compounds, 41
CoORNELL INT’L LJ. 127, 128-29 (2008) (discussing the IRCA’s work verification
system).

i 29. 8 U.S.C. § 1324a(b) (2006).

30. See, e.g., In re Reyes, 814 F.2d 168, 170 (5th Cir. 1987) (applying pre-IRCA law
and noting the broad definition of “employee” under the FLSA); Donovan v. Burgett
Greenhouses, Inc., 759 F.2d 1483, 1485 (10th Cir. 1985) (affirming the right of
unauthorized immigrants to recover unpaid wages under the FLSA).

31. See, e.g., NLRB v. Apollo Tire Co., 604 F.2d 1180, 1181 (9th Cir. 1979)
(holding that unauthorized immigrants are “employees” as defined in section 2(3) of
the NLRA).

32. See, e.g., EEOC v. Hacienda Hotel, 881 F.2d 1504, 1517 (9th Cir. 1989)
(sex discrimination); Rios v. Enter. Ass’n Steamfitters Local Union 638, 860 F.2d
1168, 1172 (2d Cir. 1988) (race and national origin discrimination).
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affirmed the workplace rights of unauthorized immigrants based on:
(1) the broad definitions of “employee” contained in the relevant
employment laws; and (2) the INA’s silence as to unauthorized
employment.”

The most important development in pre-IRCA case law occurred in
1984 when the Supreme Court decided Sure-Tan, Inc. v. NLRB." The
case involved a union-organizing campaign at a small leather
processing plant.” The company president, who knew prior to the
election that five of the eleven workers were unauthorized
immigrants, reported the employees to the Immigration and
Naturalization Service (INS) after the workers voted to unionize.”
The INS arrested the employees and returned them to Mexico.” In
response to charges filed against the employer, the National Labor
Relations Board (NLRB) found that Sure-Tan had committed unfair
labor practices by calling the INS in retaliation for the workers’
protected activity.”  The NLRB awarded the employees the
“conventional remedy of reinstatement with backpay.”™

On review, the Supreme Court first addressed the issue of statutory
coverage. Noting that the NLRA states, “The term ‘employee’ shall
include any employee,” and contains specific exceptions, none of
which involve immigration status, the Court held that the NLRA
covers unauthorized immigrants.”" Turning to the issue of remedies,
the Court found that the Sure-Tan employees were not legally
available for work because they would have to cross the border
illegally in order to obtain new employment.42 Accordingly, the
employees who lost their jobs because of Sure-Tan’s “blatantly illegal
course of conduct” could not receive backpay or reinstatement until
immigration authorities readmitted them to the country.”

Although Sure-Tan was the Court’s first attempt to delineate the
employment rights of unauthorized immigrants, the decision did not
significantly impact the field for two reasons. First, the Court failed

33. See In re Reyes, 814 F.2d at 170 (discussing the FLSA’s definition of
“employee”); NLRB v. Apollo Tire Co., 604 F.2d at 1184 (noting the INA’s silence as
to employment matters).

467 U.S. 883 (1984).

35. Id. at 886.

36. Id.

37. Id. at 887.

38. Sure-Tan, Inc., 234 N.L.R.B. 1187, 1187 (1978).
39. Id.

40. 29 U.S.C. § 152(3) (2006).

41. See Sure-Tan, 467 U.S. at 891 (“The breadth of § 2(3)’s definition is striking:
the Act squarely applies to ‘any employee.’”).

42. Id. at 903.

43. Id. at 894.
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to clarify whether the backpay limitation applied to unauthorized
immigrants residing in the United States, as opposed to the five Sure-
Tan employees in Mexico.” Second, the decision relied explicitly on
the INA’s “peripheral concern with employment of illegal entrants.””

With the enactment of the IRCA two years later, however, the
relationship of immigration law to employment law was no longer
peripheral. The new verification requirements injected the nation’s
immigration laws directly into the workplace.

Somewhat surprisingly, unauthorized workers’ rights remained
relatively unchanged for the first two decades following Sure-Tan and
the IRCA. With few exceptions, courts continued to hold that
unauthorized immigrants could recover backpay and other remedies
for workplace violations.” The field changed significantly in 2002,
however, with the Supreme Court’s decision in Hoffman Plastic
Compounds, Inc. v. NLRB." Like Sure-Tan, Hoffman involved an
employer who retaliated against unauthorized immigrants who
engaged in activities protected by the NLRA; Hoffman committed an
unfair labor practice by firing Jose Castro for supporting a union.”
During a subsequent compliance hearing to calculate his damages,
Mr. Castro admitted that he had tendered fraudulent immigration-
related documents to Hoffman at the time he was hired.” The NLRB
awarded Mr. Castro over $60,000 in backpay, despite the fact that
Mr. Castro had misled his employer about his immigration status.”

On review, the Supreme Court considered whether the NLRB
correctly awarded Mr. Castro backpay for the work he lost because of
the illegal discharge.” Writing for the 5-4 majority, Justice Rehnquist
described “a legal landscape now significantly changed” by the

44. See Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 146-47 (2002)
(describing a split of authority as to whether Sure-Tan “applies only to aliens who left
the United States and thus cannot claim backpay without lawful reentry”).

475. Sure-Tan, 467 U.S. at 892 (quoting De Canas v. Bica, 424 U.S. 351, 359
(1976)).

46. See, e.g., NLRB v. Kolkka, 170 F.3d 937, 940 (9th Cir. 1999) (extending
coverage under the NLRA to unauthorized workers); NLRB v. A.P.RA. Fuel Oil
Buyers Group, Inc., 134 F.3d 50, 58 (2d Cir. 1997) (NLRA); Rios v. Enter. Ass’n
Steamfitters Local Union 638, 860 F.2d 1168, 1173 (2d Cir. 1988) (Title VII); Patel v.

uality Inn S., 846 F.2d 700, 704 (11th Cir. 1988) (FLSA); In re Reyes, 814 F.2d 168,
170 (5th Cir. 1987) (FLSA). But see, e.g., Egbuna v. Time-Life Libraries, Inc., 153
F.3d 184, 186-87 (4th Cir. 1998) (holding that unauthorized immigrants are not
“qualified” for employment under Title VII); Del Rey Tortilleria, Inc. v. NLRB, 976
F.2d 1115, 1120-22 (7th Cir. 1992) (extending the NLRA’s coverage to unauthorized
immigrants but denying backpay).

47. 535 U.S. 137 (2002).

48. Id. at 140.

49. Id. at 141.

50. Id.at 141-42.

51. Id.
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IRCA.” The Court reversed the NLRB as to the backpay award,
holding that to do otherwise would reward Mr. Castro’s illegal
behavior and conflict with the IRCA’s border-enforcement
objectives.”

Soon after Hoffman, employers began to argue that unauthorized
immigrants could no longer sue under Title VII, the FLSA, or any
other workplace protection.” To date, nearly every court to rule on
the issue has refused to extend the backpay limitation in NLRA cases
to minimum wage and overtime protections.”

Discrimination cases have yielded more mixed results, though
unauthorized immigrants may still recover full Title VII remedies in
most jurisdictions.” Actions outside the courts suggest that Title VII
remains somewhat vulnerable to remedial losses. Following Hoffman,
the Equal Employment Opportunity Commission (EEOC), which
enforces Title VII, rescinded its previous support for extending
backpay to all workers regardless of status.” In addition, some Title
VII plaintiffs now withdraw their backpay claims rather than allow
courts to rule on whether the remedy remains available to them.”

Scholars have expressed widely divergent views on whether the
current backpay restrictions in labor law will extend to other
employment protections. One camp argues that Hoffiman represents
a human rights crisis that will cause a great shift in the workplace

52. Id.at 147.

53. Id. at 145 (citing Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 903 (1984)).

54. See Mariel Martinez, Comment, The Hoffman Aftermath: Analyzing the Plight of
the Undocumented Worker Through a “Wider Lens”, 7 U. PA. J. LAB. & EMP. L. 661, 663—-64
(2005) (discussing employer reactions to Hoffman).

55.  See, e.g., Chellen v. John Pickle Co., 446 F. Supp. 2d 1247, 1276-77 (N.D.
Okla. 2006) (discussing the definition of “employee” under the FLSA); Zavala v.
Wal-Mart Stores, Inc., 393 F. Supp. 2d 295, 323 (D.N.J. 2005) (concluding that
unauthorized immigrants are “employees” under the FLSA); Galaviz-Zamora v. Brady
Farms, Inc., 230 F.R.D. 499, 501-03 (W.D. Mich. 2005) (explaining that the FLSA
effectively protects unauthorized workers from exploitation and retaliation); Flores v.
Amigon, 233 F. Supp. 2d 462, 463 (E.D.N.Y. 2002) (agreeing with other courts that
have applied the FLSA to employees regardless of their immigration status).

56. Compare Rivera v. NIBCO, Inc., 364 F.3d 1057, 1067 (9th Cir. 2004)
(distinguishing Title VII from Hoffman), with Escobar v. Spartan Sec. Serv., 281 F.
Supg. 2d 895, 896-98 (S.D. Tex. 2003) (denying backpay under Title VII).

57. EQUAL EMPLOYMENT OPPORTUNITY COMM’N, DIRECTIVES TRANSMITTAL NO.
915.002, RESCISSION OF ENFORCEMENT GUIDANCE ON REMEDIES AVAILABLE TO
UNDOCUMENTED WORKERS UNDER FEDERAL EMPLOYMENT DISCRIMINATION LAWS (2002),
available at http:/ /www.eeoc.gov/policy/docs/undoc-rescind.html.

58. See Rivera v. NIBCO, Inc., No. CIV-F-99-6443, 2006 WL 845925, at *1 (E.D.
Cal. Mar. 31, 2006) (Title VII plaintiffs who are unable to prove entitlement to work
agree to withdraw backpay claims); Lopez v. Superflex, Ltd., No. 01 CIV. 10010, 2002
WL 1941484, at *1 (S.D.N.Y. Aug. 21, 2002) (plaintiff alleging disability
discrimination withdraws backpay claim “in light of the Supreme Court’s decision in
Hoffman”).
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rights of unauthorized immigrants.” These critics contend that
immigrants face an increasingly hostile judiciary that will eventually
eliminate certain workplace rights available to unauthorized
immigrants.” Others assert that Hoffman is limited to the NLRA and
will not affect other employment statutes.”

Given the inconsistency among the responses to Hoffman, it is safe
to say that immigrants’ rights will remain undefined for the indefinite
future.”  This disarray underscores the need for a coherent
framework for evaluating the future rights of unauthorized workers.

II. THE FUNCTION OF EMPLOYMENT PROTECTIONS

Three possible outcomes could emerge from the current
amorphous state of unauthorized workers’ rights. Here I explain
those outcomes and consider the likelihood of each based on the
structure and purpose of wage and antidiscrimination statutes, as
compared to labor law.

I call the first scenario an “equalized rights” outcome. Congress
might pass legislation that blunts the force of Hoffman or the
Supreme Court may reverse itself. Lower courts could refuse to
extend current backpay limitations to Title VII and the FLSA. In the
equalized rights outcome, all employees could recover nearly every
workplace remedy regardless of status.” Unauthorized immigrants

59. See, eg, LANCE COMPA, UNFAIR ADVANTAGE:  WORKERS' FREEDOM OF
ASSOCIATION IN THE UNITED STATES UNDER INTERNATIONAL HUMAN RIGHTS STANDARDS
xxi (2004) (suggesting that workplace protections may be forfeited); Robert I.
Correales, Did Hoffman Plastic Compounds, Inc., Produce Disposable Workers?,
14 BERKELEY LA RAzA L.J. 103, 146 (2003) (speculating that statutory protections for
unauthorized immigrants may be in danger in some jurisdictions following Hoffman).

60. See, e.g., Seitz, supra note 23, at 406-07 (expressing concerns that Hoffman
may be used to deny minimum wage and workers’ compensation protections);
see also Wishnie, supra note 10, at 508 (suggesting that unauthorized immigrants may
lose the ability to recover backpay under Title VII).

61. See, e.g., Christopher David Ruiz Cameron, Borderline Decisions: Hoffman
Plastic Compounds, The New Bracero Program, and the Supreme Court’s Role in Making
Federal Labor Policy, 51 UCLA L. REv. 1, 5 n.19 (2003) (predicting limited impact);
Christine Dana Smith, Comment, Give Us Your Tired, Your Poor: Hoffman and the
Future of Immigrants” Workplace Rights, 72 U. CIN. L. REV. 363, 364 (2003) (arguing that
Hoffman does not extend to Title VII or the FLSA).

62.  See Maria Pabon Lopez, The Place of the Undocumented Worker in the United States
Legal System After Hoffman Plastic Compounds: An Assessment and Comparison with
Argentina’s Legal System, 15 IND. INT'L & Comp. L. REv. 301, 321 (2005) (arguing that
“the future is yet to come” for unauthorized immigrants asserting Title VII claims);
Seitz, supra note 23, at 370 (“[T]he rights of undocumented workers are perilously
undefined.”).

63. Unauthorized immigrants would remain ineligible for reinstatement,
however, given that courts could not order employers to rehire unauthorized
immigrants in violation of the IRCA. See infra Part I1.C.2 (discussing the remedies
available to unauthorized immigrants).
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would still largely fail to assert these rights out of fear of retaliation or
deportation, but the rights themselves would be available.

The second outcome, what I call an “ambiguous rights” scenario,
reflects the current, muddled state of affairs. Because employers
have experienced limited success in their attempts to extend
remedial limitations in labor law to other employment laws such as
antidiscrimination protections, unauthorized immigrants do not
know which claims remain viable.  Given that unauthorized
immigrants are already reluctant to complain for fear of retaliation,
the ambiguity surrounding their employment rights further decreases
the likelihood that they will attempt to rectify workplace wrongs.

Under the third scenario, a “diminished rights” outcome, clarity is
restored to the field. Legislative action or judicial consistency will
state definitively that unauthorized immigrants can no longer recover
certain remedies for employment violations. This could mean
limiting backpay awards or banning unauthorized immigrants from
asserting workplace claims altogether.

All three outcomes remain possible because courts have failed to
establish clear criteria for resolving conflicts between employment
laws and immigration laws. Here I develop those criteria based on
the functional concerns expressed by the Supreme Court in its recent
jurisprudence on unauthorized workers. By “functional concerns”
I mean the structure and purpose of employment statutes as they
relate to immigration restrictions. The Court has twice considered
the function of the NLRA as it relates to the INA. In these cases, the
Court restricted the remedies available to unauthorized immigrants,
finding that the NLRB is not competent to evaluate immigration
policy and that a backpay limitation would not undermine the basic
purpose of the NLRA.”

By applying the same functional criteria—administrative
competence and remedial purpose—to Title VII and the FLSA, I will
explain why wage and antidiscrimination protections cannot be
restricted in the same way that the Supreme Court has limited the
NLRA. Title VII and the FLSA are certainly not the only employment
statutes at issue, but they are arguably the most critical given that they
secure such fundamental workplace interests as freedom from
discrimination and payment of wages. In addition, employers have
expended a great deal of effort on limiting backpay under Title VII

64. Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 152 (2002); Sure-
Tan, Inc. v. NLRB, 467 U.S. 883, 883 (1984).
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and the FLSA, making these statutes crucial fault lines in the debate
over the rights of unauthorized workers.”

A.  Moving Beyond Statutory Text

The most logical starting point for determining whether
immigration laws should limit Title VII and the FLSA would be the
text of the relevant statutes—in this case, the IRCA and the
employment statutes that the IRCA supposedly limits.” Oddly, the
Supreme Court’s recent decisions on unauthorized workers largely
sidestep issues of statutory interpretation in favor of a broader policy
analysis. The basis of the Court’s authority to focus on policy while
ignoring statutory text and history is not entirely clear. After all,
there is no canon of statutory construction that allows courts to “pick
and choose” their favorite congressional enactments based on vague
notions of “policy.” The Hoffman Court stated that the IRCA is
“understandably silent” as to its effect on the NLRA.” This silence
notwithstanding, the Court inferred an intent to displace labor law
remedies based on Congress’s decision to criminalize immigration-
related document fraud.”

Although congressional silence led to diminished rights in the
context of the NLRA, Title VII and the FLSA played a much more
prominent role than the NLRA in congressional deliberations on the
IRCA. Unfortunately, most scholarly critiques of Hoffman have
glossed over this point. When the argument over congressional
intent is raised, the discussion is usually limited to two congressional
committee reports. The House Judiciary Committee reviewing the
IRCA stated:

It is not the intention of the Committee that the employer
sanctions provisions of the bill be used to undermine or diminish
in any way labor protections in existing law, or to limit the powers

65. See, e.g., Martinez, supra note 54, at 673 (discussing attempts to limit
antidiscrimination statutes); Mohar Ray, Note, Undocumented Asian American Workers
and State Wage Laws in the Aftermath of Hoffman Plastic Compounds, 13 ASIAN AM. L.J.
91, 97 (2006) (noting Hoffman’s impact on wage claims).

66. See Mallard v. U.S. Dist. Court, 490 U.S. 296, 300-01 (1989) (“Interpretation
of a statute must begin with the statute’s language.”).

67. See Morton v. Mancari, 417 U.S. 535, 551 (1974) (“[Clourts are not at liberty
to pick and choose among congressional enactments.”).

68. Hoffman, 535 U.S. at 154 (Breyer, J., dissenting) (“Where in the immigration
laws can the Court find a ‘policy’ that might warrant taking from the Board this
critically important remedial power? Certainly not in any statutory language.”).
See generally William W. Buzbee, The One-Congress Fiction in Statutory Interpretation, 149
U.PA.L.REV. 171, 231-36 (2000) (discussing different methods of statutory analysis).

(7394 Hoffman, 535 U.S. at 149 (majority opinion).

0. Id
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of federal or state labor relations boards... to remedy unfair
practices committed against undocumented employees.ﬂ

The House Education and Labor Committee stated that the IRCA
did not prevent federal agencies, including the NLRB, the EEOC,
and the Department of Labor (DOL), from “remedy[ing] unfair
practices committed against undocumented employees.””

These reports appear to support equalized rights in wage and
discrimination cases. They reaffirm the authority of the EEOC and
DOL, which enforce Title VII and the FLSA respectively, to obtain
full remedies for unauthorized immigrants. Yet the Hoffman Court
expressly rejected this legislative history, describing the Judiciary
Committee report as “a rather slender reed” on which to rely.” Given
the Court’s rather dismissive treatment of the legislative history, it
seems unlikely that the committee reports alone will immunize Title
VII and the FLSA from remedial restrictions.

This is not to say that courts considering whether to limit remedies
in Title VII and FLSA cases should ignore the IRCA’s legislative
history. Rather, the analysis should extend beyond committee
reports to other evidence related to the IRCA’s effect, if any, on
substantive employment protections. In the case of the FLSA,
congressional action points toward equalized rights. For example, at
the same time it enacted the IRCA, Congress appropriated additional
funds to the DOL’s Wage and Hour Division “in order to deter the
employment of unauthorized aliens and remove the economic
incentive for employers to exploit and use such aliens.” This step
was consistent with efforts by the Nixon, Ford, Carter, and Reagan
Administrations to fund targeted wage enforcement actions on behalf
of unauthorized workers.” It is no coincidence that the same
legislation barred unauthorized workers from obtaining employment
and appropriated additional funds to allow them to recover overtime

71. H.R.Rep. No. 99-682, pt. 1, at 58 (1986), reprinted in 1986 U.S.C.C.A.N. 5649,
5662.

72. H.R.REP. NO. 99-682, pt. 2, at 8-9 (1986), reprinted in 1986 U.S.C.C.A.N. 5757,
5758.

73. Hoffman, 535 U.S. at 149 n.4; see Agri Processor Co. v. NLRB, 514 F.3d 1,
13-14 (D.C. Cir. 2008) (Kavanaugh, J., dissenting) (“[O]ne of the reports cited by
the majority opinion is the exact same report that the Hoffiman Court dismissed as a
‘rather slender reed.”” (citation omitted)).

74. Immigration Reform and Control Act of 1986 (IRCA), Pub. L. No. 99-603,
§ 111(d), 100 Stat. 3359, 3381 (codified as amended in scattered sections of
8 US.C)).

75. See Richard E. Blum, Note, Labor Standards Enforcement and the Realities of Labor
Migration:  Protecting Undocumented Workers after Sure-Tan, the IRCA, and Patel,
63 N.Y.U. L. REv. 1342, 1360-68 (1988) (discussing the history of immigration and
labor enforcement).
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and the minimum wage. Both acts serve the same goal: to raise the
price of hiring this group of workers. Employers pay the price either
through IRCA penalties or wage enforcement actions brought on
behalf of unauthorized immigrants.”

Congress also considered Title VII, albeit indirectly, when enacting
the IRCA. Legislators were concerned that the IRCA’s work
verification requirements would cause employers to discriminate
against “foreign-looking” and “foreign-sounding” job applicants.”
Accordingly, Congress included protections in the IRCA to prevent
discrimination based on national origin and citizenship status.” For
example, employers cannot refuse to hire job applicants because they
are foreign-born.79 Critically, Congress expressly excluded
“unauthorized aliens” from the IRCA’s antidiscrimination
protections.” Thus, unauthorized immigrants cannot file an IRCA
complaint if a company commits national origin discrimination
against them. Unlike the IRCA, Title VII contains no such express
exclusion.

Statutes should be read in a manner that gives each term
meaning.” The only interpretation that gives meaning to the IRCA’s
exclusion of “unauthorized aliens” is that without the exclusion, the
IRCA’s antidiscrimination provision would cover this group of
workers. Because Title VII contains no such exclusion, the argument
goes, it should be read as covering all employees regardless of status.

76. See Noriega-Perez v. United States, 179 F.3d 1166, 1170-71 (9th Cir. 1999)
(discussing the purpose of the IRCA’s enforcement scheme); Patel v. Quality Inn S.,
846 F.2d 700, 704 (11th Cir. 1988) (maintaining that Congress intended for the
FLSA to protect undocumented workers, as demonstrated by its appropriation of
additional funds for this group of workers in order to enforce the FLSA); Susan
Charnesky, Comment, Prolection for Undocumented Workers Under the FLSA:
An Evaluation in Light of IRCA, 25 SAN DIEGO L. REv. 379, 397-98 (1988) (same);
see also Ho & Chang, supra note 22, at 483-84 (noting that the IRCA provided
funding for the heightened enforcement of labor standards so as to discourage
employers from hiring unauthorized immigrants).

77. U.S. GEN. ACCOUNTING OFFICE, REPORT TO THE CONGRESS, GAO/GGD-90-62,
IMMIGRATION REFORM: EMPLOYER SANCTIONS AND THE QUESTION OF DISCRIMINATION
41-42 (1990), available at http://archive.gao.gov/d24t8/140974.pdf; see also Cynthia
Bansak & Steven Raphael, Immigration Reform and the Earnings of Latino Workers:
Do Employer Sanctions Cause Discrimination?, 54 INDUS. & LAB. REL. REv. 275, 277 (2001)
(discussing discrimination under the IRCA); Sarah Cleveland et al., Inter-American
Court of Human Rights Amicus Curiae Brief: The United States Violates International Law
When Labor Law Remedies Are Restricted Based on Workers” Migrant Status, 1 SEATTLE J.
Soc. JusT. 795, 802 (2003) (discussing employer retaliation).

78. 8 U.S.C. § 1324b (2006).

79. Id.§1324b(a)(1).

80. [Id.

81. See Mackey v. Lanier Collection Agency & Serv., 486 U.S. 825, 837 (1988) (“As
our cases have noted in the past, we are hesitant to adopt an interpretation of a
congressional enactment which renders superfluous another portion of that same
law.”).
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Of course, one statute’s express exclusion of unauthorized
immigrants (the IRCA) does not necessarily preclude another
statute’s implied exclusion (Title VII). However, given that the two
statutes prohibit an identical type of behavior (national origin
discrimination)™ and force employers who engage in that behavior to
compensate employees with the same remedy (backpay), the fact that
Congress felt compelled to expressly exclude wunauthorized
immigrants from the IRCA should at least inform an interpretation of
Title VII.

The IRCA’s text states explicitly that it has “no effect on EEOC
authority.”” When Congress enacted the IRCA in 1986, most courts
and the EEOC itself had uniformly interpreted “EEOC authority” to
include securing backpay for unauthorized immigrants who were the
victims of discrimination based on national origin and other
protected categories.” Congress is presumed to know judicial and
administrative interpretations of existing law “pertinent to the
legislation it enacts.”™ Therefore, when it stated that the IRCA’s
antidiscrimination  provision  relating to  national  origin
discrimination had no effect on the EEOC’s authority to combat
national origin discrimination, Congress was aware that lower courts
and the agency itself had interpreted its authority to include securing
full remedies for unauthorized workers.

Congress knows how to limit the workplace protections of
unauthorized immigrants when it decides to do so. IRCA’s
prohibition on national origin discrimination does exactly that, but
Title VII’s prohibition on national origin discrimination says nothing
about excluding “unauthorized aliens.”™ The IRCA was amended
twice in the 1990s, both times excluding “unauthorized aliens” from

82. Title VII applies to companies with fifteen or more employees, while the
IRCA’s antidiscrimination provision applies to companies with four to fourteen
employees. 8 U.S.C. § 1324b(a)(2)(A), (B) (2006); Juan P. Osuna, Breaking New
Ground:  The 1996 Immigration Act’s Provisions on Work Verification and Employer
Sanctions, 11 GEO. IMMIGR. L.J. 329, 334 (1997).

83. 8 U.S.C. § 1324b (2006).

84. See supra Part 1 (discussing the pre-IRCA period during which courts
universally extended Title VII coverage to unauthorized immigrants). In 1998, the
United States Court of Appeals for the Fourth Circuit became the first and only
federal appellate court to depart from this precedent. Egbuna v. Time-Life Libraries,
Inc., 153 F.3d 184, 186-87 (4th Cir. 1998).

85. Goodyear Atomic Corp. v. Miller, 486 U.S. 174, 184-85 (1988); see also
Lorillard v. Pons, 434 U.S. 575, 580-81 (1978) (“Congress is presumed to be aware of
an administrative or judicial interpretation of a statute and to adopt that
interpretation when it re-enacts a statute without any change.”).

86. See generall) Ho & Chang, supra note 22, at 506-08 (discussing the IRCA’s
antidiscrimination provisions); Maria L. Ontiveros, To Help Those Most in Need:
Undocumented Workers’ Rights and Remedies Under Title VII, 20 N.Y.U. REv. L. & Soc.
CHANGE 607, 615-16 (1993) (discussing congressional intent in enacting the IRCA).
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its antidiscrimination prote(:tions.87 Likewise, Congress amended
Title VII in 1991 without mentioning unauthorized immigrants,
even though courts were awarding backpay to this group of workers."
Each time Congress amended the legislation without limiting Title
VII's coverage or remedies, it accepted the judicial consensus on the
issue.”

The IRCA’s legislative text and history favor equalized rights for
claims brought by unauthorized immigrants in Title VII and FLSA
cases. Nonetheless, the Supreme Court has shown a decided lack of
interest in considering Congress’s intent in enacting the IRCA.”
If lower courts similarly downplay the importance of legislative intent,
the future rights of unauthorized workers will likely turn on other
factors enunciated by the Supreme Court such as the purpose of
wage and antidiscrimination laws and the border-related incentives
they create.

B.  Administrative Competence

The Hoffman Court refused to defer to the NLRB’s inexpert
determinations on immigration matters. Thus, although the NLRB
and every federal agency that addressed the issue found that
immigration law and labor law could coexist,” the Supreme Court
disagreed, noting that the NLRB’s order granting monetary remedies
to unauthorized immigrants “trench[ed] upon a federal statute . ..
outside the Board’s competence to administer.” The Court could
disturb the backpay award because it exceeded “the bounds of the
Board’s remedial discretion.”

If administrative competence is as important as the Hoffiman Court
suggested—and it strongly suggested that this was the most important
criterion given its repeated references to the issue”—then the
decision will not lead to diminished rights in Title VII and FLSA
cases. The NLRB is a unique administrative body that investigates,

87. 8 U.S.C. § 1324b(a) (6); Pub. L. No. 104208, § 421 (a), 110 Stat. 3009 (1996).

88. 42 U.S.C. § 1981a(a) (1) (2006).

89. See EEOC v. Hacienda Hotel, 881 F.2d 1504, 1517 (9th Cir. 1989) (discussing
the effect of Title VI amendments on immigration law).

90. Lorillard, 434 U.S. at 580.

91. See, e.g., Hoffman Plastic Compounds, Inc. v. NLRB, 353 U.S. 137, 154 (2002)
(Breyer, J., dissenting) (criticizing the majority for focusing on immigration policy
rather than statutory language and purpose).

92. See id. at 153 (Breyer, J., dissenting) (noting unanimity among federal
agencies).

93. Id. at 144, 147 (majority opinion).

94. Id. at 149.

95. [Id.at 146-52.
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prosecutes, and adjudicates unfair labor practice charges.” Although
the NLRB is skilled at evaluating labor law violations, it is not
competent to balance outside federal objectives.” Unlike charges
brought before the NLRB, Title VII and FLSA claims are prosecuted
in court.” Federal judges possess the very expertise needed to
balance competing federal interests that the NLRB lacks.”

Imagine a Title VII plaintiff who is fired for complaining about
sexual harassment. Although she was an unauthorized immigrant at
the time of the discharge, she later received work authorization
through a T-visa because she was a victim of human trafficking."
A federal judge hearing her Title VII case could evaluate the harm
done to immigration policy by awarding the plaintiff backpay.
The judge could compare the relative gravity of the employer’s
conduct, as compared to the immigrant’s now-legalized presence,
and evaluate the incentives for future illegal behavior created by
awarding backpay."” Although the NLRB cannot engage in this kind
of balancing, the court hearing the Title VII case can.

Despite the logic of the administrative competence argument,
however, it avoids a statutory conflict that the Hoffman Court seemed
determined to confront. In fact, if unfair labor practice charges were
filed in federal court rather than with the NLRB, the outcome in
Hoffman would probably not have changed. Assume that a federal
district court, rather than the NLRB, had awarded backpay to
unauthorized immigrants who were victims of unfair labor practices.
On review, the Hoffman Court would have faced the same conflict
between the IRCA and the NLRA. Even though a lower “expert”
court would have balanced the competing federal objectives, the
Supreme Court likely would have shown no more deference to the

96. See Nhan T. Vu & Jeff Schwartz, Workplace Rights and Illegal Immigration:
How Implied Repeal Analysis Cuts Through the Haze of Hoffman Plastic, Its Predecessors and
Its Progeny, 29 BERKELEY J. EMP. & LAB. L. 1, 49-50 (2008) (summarizing the argument
over administrative competence).

97. Southern S.S. Co.v. NLRB, 316 U.S. 31, 47 (1942).

98. See Alexander v. Gardner-Denver Co., 415 U.S. 36, 60 n.21 (1974) (noting
that Congress charged courts with bringing “ultimate resolution” to discrimination
claims). Although employees can file charges with the EEOC and DOL, Title VII
and the FLSA rely primarily on private enforcement in court. Charnesky, supra note
76, at 382-83.

99. See, e.g., Rivera v. NIBCO, Inc., 364 F.3d 1057, 1068 (9th Cir. 2004)
(discussing judicial competence in Title VII cases).

100. See Ivy C. Lee & Mie Lewis, Human Trafficking from a Legal Advocate’s
Perspective: History, Legal Framework and Current Anti- Tm]ﬁrkmg Eﬁ'mts 10 U.C. DAvIS .
INT'L L. & PoL’y 169, 179-81 (2003) (describing the criteria human trafficking
victims must meet in order to receive T-visas).

101. See Eric Schnapper, Righting Wrongs Against Immigrant Workers, 39 TRIAL 46,
47-48 (2003) (noting that judges routinely balance competing interests when
formulating equitable relief).
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lower court’s determination than it did to the NLRB’s."” The Court
would still have evaluated two federal laws in conflict and formulated
a remedial outcome that alleviated the conflict."”

For wage and discrimination cases, the importance of
administrative competence depends on whether courts wish to touch
Hoffman’s heart or surface. On its surface, the decision stands for the
limited proposition that a federal agency charged with prosecuting
labor law violations has no business considering immigration matters.
Because FLSA and Title VII cases do not involve such inexpert agency
determinations, Hoffman is inapposite. On the other hand, courts
may view these cases as presenting a conflict between the federal
objectives of controlling the border and regulating the workplace."
If courts adopt the latter position, then the issue of administrative
competence falls away, and other functional considerations
enunciated by the Hoffman Court such as remedial purpose will
become the critical factors in determining the extent of unauthorized
workers’ rights.

C. Remedial Purpose and Statutory Gutting

According to the Supreme Court, when immigration law conflicts
with labor law, one federal interest must yield to the other."” If labor
law prevails, immigration law is diminished. If immigration law
restricts workplace remedies, labor law is diminished. The issue,
then, is which outcome does less violence to either important federal
interest. According to the Court, awarding backpay to unauthorized
workers undermines the “cornerstone” of immigration enforcement,
while stripping the remedy from the NLRA leaves intact the basic
workings of federal labor policy.loﬁ In essence, the Court found that
restricting backpay would not eviscerate the NLRA, while granting
unauthorized immigrants backpay would significantly damage the

102.  See Vu & Schwartz, supra note 96, at 50 (discussing the argument in Hoffman
that the NLRB lacked competence to consider federal immigration goals).

103. See Rivera v. NIBCO, Inc., 384 F.3d 822, 833 (9th Cir. 2004) (Bea, ],
dissenting) (rejecting Hoffman’s administrative competence argument). But see
Madeira v. Affordable Hous. Found., Inc., 469 F.3d 219, 237 n.19 (2d Cir. 2006)
(arguing that Hoffman is limited to cases involving inexpert agency determinations).

104. See Vu & Schwartz, supra note 96, at 50 (criticizing the administrative
competence rationale); see also Matthew S. Panach, Two Wrongs Don’t Make A Right . . .
To Receive Backpay?: The PostHoffman Polarity of Escobar and Rivera, 60 ARK. L. REV.
907, 935-36 (2008) (characterizing the argument over agency expertise as
“a distinction without consequence”).

105. Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 137, 147 (2002).

106. See id. at 145, 148 (holding that the NLRA’s “more effective remedies” must
give way to “the practical workings of the immigration laws” (citing Sure-Tan, Inc. v.
NLRB, 467 U.S. 883, 904 (1984)).
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INA. This creates what I call a “gutting standard” for evaluating
remedial restrictions in other contexts. Courts can forbid
unauthorized immigrants from recovering workplace remedies as
long as the limitation does not severely restrict (i.e., “gut”) the
employment law’s ability to achieve its core purposes.

The statutory gutting analysis, which has led to diminished rights in
labor cases, does not support limiting wage and antidiscrimination
laws. Although the Supreme Court determined that restricting labor
remedies would not undermine the goals of the NLRA, the distinct
nature of Title VII and the FLSA require a different outcome. For
example, a backpay limitation would severely hamper Title VII's
ability to eradicate workplace discrimination. Likewise, restricting
the FLSA’s remedies would undermine the statute’s goal of
improving workplace conditions. In essence, the balance between
immigration law and labor law struck by the Court in its
jurisprudence on unauthorized workers cannot be achieved for wage
and antidiscrimination protections.

1. The high standard for gutting

The Supreme Court has noted that employers do not “get[] off
scot-free” even though they pay nothing when they fire unauthorized
immigrants in violation of the NLRA."" The NLRB can still require
employers to post a workplace notice summarizing the misconduct."™
In addition, employers are subject to cease and desist orders and
“significant sanctions” should they violate the orders."” In essence,
then, prohibiting unauthorized immigrants from recovering backpay
for labor law violations does not “gut” labor law itself.

In order to determine whether the gutting standard announced in
the NLRA context will lead to diminished rights in wage and
discrimination cases, consider the breadth of the backpay restriction
in labor law. Backpay, the only monetary remedy available to victims
of discrimination under the NLRA," is designed primarily to
“protect[] and compensat[e] ... employees.”"" The Supreme Court
has emphasized the compensatory function of backpay under the

107. Id. at 152; see also Sure-Tan, 467 U.S. at 904 n.13 (noting the existence of
other remedies that can deter misconduct).

108. Hoffman, 535 U.S. at 152.

109. Id.

110. 29 U.S.C. § 160(c) (2006).

111. Republic Steel Corp. v. NLRB