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INTRODUCTION: THE CALL FOR A MARRIAGE AMENDMENT

Throughout 2004 President Bush called upon Congress to “promptly
pass and to send to the States for ratification an amendment to our
Constitution defining and protecting marriage as a union of man and
woman as husband and wife.”* He claimed that the sanctity of marriage—a
fundamental, cherished institution—is under attack and subject to
annihilation if same-sex couples are allowed to join.? The President said he
was forced to resort to the constitutional process in order to protect this
institution because “activist” judges were seeking to redefine marriage
without regard to the voice of the people.® One may agree or disagree with
court decisions that provide equality for gay couples—like the
Massachusetts gay marriage decision in Goodridge v. Department of Public
Health—but courts that act to foster equality are within their authority and
within accepted principles of constitutional democracy.*

The Federal Marriage Amendment (“FMA”) was introduced in Congress
on May 21, 2003.° However, it was not until the Massachusetts Supreme
Judicial Court ruled that the state must grant marriage licenses to same-sex
couples® that President Bush publicly endorsed the FMA and Congress
actively pushed to pass it.” In 2004, the House of Representatives failed to
approve the FMA, garnering less than the two-thirds vote required to pass.?
Nevertheless, those in favor of the FMA were in the clear majority by a
vote of 227 to 186.° The Senate, in contrast, voted to stop the debate on the
FMA by a vote of 50 to 48.%°

1. Remarks Calling for a Constitutional Amendment Defining and Protecting
Marriage, 40 WEekLY CoMp. PReS. Doc. 276, 277 (Feb. 24, 2004) [hereinafter Remarks].

2. 1d.

3. Id.; see The President’s Radio Address, 40 WEekLY Comp. PReS. Doc. 1253, 1254
(July 10, 2004) (

The union of a man and woman in marriage is the most enduring and important

human institution, and the law can teach respect or disrespect for that

institution . . . . If courts create their own arbitrary definition of marriage as a mere
legal contract and cut marriage off from its cultural, religious, and natural roots,
then the meaning of marriage is lost and the institution is weakened.
); The Courts, The Legislature, and the Executive: Separate and Equal? Questions from the
Audience, 87 JUDICATURE 208, 218 (2004) [hereinafter Questions] (“Politicians use the
word ‘activist’ when they’re upset with judges.”).

4. See Goodridge v. Dep’t of Pub. Health, 798 N.E.2d 941, 948 (Mass. 2003) (holding
that the Massachusetts state constitution forbids the denial of full legal marriage rights to
same-sex couples).

5. H.R.J. Res. 56, 108th Cong. (2003) (proposing an amendment to the United States
Constitution that would define marriage as “the union of a man and a woman” and would
prohibit any federal or state law from requiring “that marital status or the legal incidents
thereof be conferred upon unmarried couples or groups™).

6. Inre Opinions of the Justices to the Senate, 802 N.E.2d 565, 572 (Mass. 2004).

7. See Remarks, supra note 1, at 277.

8. 150 CoNG. Rec. H7898, H7934 (daily ed. Sept. 30, 2004).

9. Id. at H7933-34.

10. 150 CoNG. Rec. S8090-91 (daily ed. July 14, 2004) (defeating the motion with six



SCHAFFNER OFFTOPRINTER 2/24/2006 2:46:34 PM

2005] THE FEDERAL MARRIAGE AMENDMENT 1489

The fight is not over. The FMA was reintroduced in early 2005 after
President Bush was reelected.'! Some Americans attribute President
Bush’s reelection to the same-sex marriage controversy that divides the
country,*? citing the many states that have amended their constitutions to
deprive same-sex couples of the same right to marry as opposite-sex
couples.”® In fact, immediately following the election, the Human Rights
Campaign (HRC), a national gay rights organization, announced a change
in strategy to temper efforts to obtain marriage rights in light of the
dramatic backlash.™

Article 'V provides for amendments to the Constitution.”
“Amendments” are generally intended to provide sufficient flexibility such
that a document will survive over time and adjust to changing
circumstances.'® Thus, amendments to the Constitution should promote the

Republicans and all but three Democrats); Press Release, National Gay and Lesbian Task
Force, Justifications, Obfuscations and Wave of State Anti-Marriage Constitutional
Amendments Cloud Defeat of Federal Marriage Amendment (July 15, 2004), at
http://www.thetaskforce.org/media/release.cfm?releaselD=710 (on file with the American
University Law Review).

11. H.R.J. Res. 39, 109th Cong. (2005).

12. See Anne E. Kornblut, GOP to Press for Gay-Marriage Ban: Democrats Facing
Reelection Pressure, BosTON GLOBE, Nov. 14, 2004, at A25; Kate Zernike, Groups Vow
Not to Let Losses Dash Gay Rights, N.Y. TiMEs, Nov. 14, 2004, § 1, at 30; Gary M. Segura,
A Symposium on the Politics of Same-Sex Marriage—An Introduction and Commentary, 38
PS: PoL. Sci. & PouiTics 189, 189 (2005) (“[T]he emergence of the analytically vague
phrase ‘moral values’ from the exit polls and some arm-chair analysis by the pundits had
already raised to the level of conventional wisdom the assertion that Senator John Kerry had
lost because of the issue of same-sex marriage.”), available at
http://www.apsanet.org/imgtest/CIFX002-Segura[001-004].pdf.

13. See Statement by Matt Foreman, Executive Director of the National Gay and
Lesbian Task Force, Press Release, National Gay and Lesbian Task Force, Justifications,
Obfuscations and Wave of State Anti-Marriage Constitutional Amendments Cloud Defeat of
Federal Marriage Amendment (July 15, 2004), at
http://www.thetaskforce.org/media/release.cfm?releaselD=710 (on file with the American
University Law Review) (noting that the vote defeating the amendment “was far from a
ringing endorsement for equal rights for leshian, gay, bisexual and transgender (LGBT)

people .. ... [O]ver one dozen states . .. will have State Constitutional amendments on the
ballot this November [2004].”); Unitarian Universalist Association, States Facing
Constitutional Amendments Banning Same-Sex Marriage, at

http://lwww.uua.org/news/2004/freedomtomarry/state_ballot_initiative

s.html (last visited July 9, 2005) (on file with the American University Law Review) (listing
states with constitutional amendments on the 2004 ballot, including Arkansas, Georgia,
Kentucky, Louisiana, Michigan, Mississippi, Missouri, Montana, North Dakota, Ohio,
Oklahoma, Oregon, and Utah).

14. See Stefen Styrsky, Changes at Top of Human Rights Campaign: Winnie
Stachelberg Moves to Educational Foundation; David Smith Quietly Returns, GAY CiTY
News (Feb. 10, 2005), at http://www.gaycitynews.com/gcn_359/changesatthetop.html (on
file with the American University Law Review); John M. Broder, Groups Debate Slower
Strategy on Gay Rights, N.Y. TimMEs, Dec. 9, 2004, at Al; Joe Crea, HRC Restructures:
Rosen Denies Jacques’ Departure Related to November Election, N.Y. BLADE ONLINE (Dec.
10, 2004), at http://www.newyorkblade.com/2004/12-10/news/national/hrc.cfm (on file with
the American University Law Review).

15. U.S. ConsT. amend. XV.

16. See Sanford Levinson, How Many Times Has the United States Constitution Been
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primary purposes of the Constitution and be consistent with three of the
most basic principles articulated in the original document—individual
rights, separation of powers, and federalism.'” Although, currently, only
the Massachusetts Supreme Judicial Court has held that same-sex couples
have a state constitutional right to marry, the ability to enter into the
marital relationship is a very significant liberty interest, even if it does not
rise to the level of a federal constitutional right.'® The FMA tramples upon
basic notions of liberty and justice by expressly creating a secondary class
of citizens and depriving them of that fundamental interest to marry—
infringing on both equality and liberty principles. Only one amendment in
history, the Eighteenth Amendment, limited the liberty interests of the
people.”® Needless to say, it also is the only amendment to be repealed.?
Moreover, while there have been several proposed amendments that would
have limited the rights or liberty interests of individuals, these amendments
have uniformly failed.”*

This Article will demonstrate that the FMA is not only strikingly similar
to these unsuccessful amendments that attempted to deprive citizens of
fundamental interests and rights, but is even more destructive of separation
of powers and federalism principles. The FMA is designed to overrule a
state supreme court decision in which the court, as the sole protector of
minority interests, acted consistently with principles of individual rights to
protect minority interests.”” While the constitutional amendment process is
the only “check” on the power of the judiciary to interpret the Constitution,
the process should be used to overrule the courts only in cases where the
judiciary abuses its power or decides a case in a manner clearly
inconsistent with constitutional principles.?®

History supports this view. The Constitution has been amended only

Amended?: Accounting for Constitutional Change, in RESPONDING TO IMPERFECTION: THE
THEORY AND PRACTICE OF CONSTITUTIONAL AMENDMENT 3 (Sanford Levinson ed., 1995)
[hereinafter RESPONDING TO IMPERFECTION] (discussing the importance of a living, evolving
Constitution).

17. Seeinfra Part Il.

18. Throughout this Article the term “right” will be reserved for those individual
interests that the Supreme Court has recognized as a constitutional right. The term liberty
encompasses many interests, not all of which the Court has or likely will interpret as
covered expressly by the Constitution. However, when evaluating the propriety of a
constitutional amendment, an amendment that limits an important, even if not fundamental,
liberty interest should be considered suspect. Of course an amendment that infringed upon a
liberty interest found to be fundamental, for example an amendment banning abortion
nationwide, would be highly suspect.

19. U.S. ConsT. amend. XVIII (repealed 1933) (prohibiting the movement and
exchange of liquor within the United States).

20. U.S. ConsT.amend. XXI (repealing the Eighteenth Amendment).

21. Seeinfra Part I1l.

22. See infra Part V (detailing how the Federal Marriage Amendment would undermine
the ability of the states to administer their own affairs).

23. Seeinfra Part Il.A.
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four times to overturn Court precedent.?* Each time the amendment was in
harmony with constitutional principles and represented a proper exercise of
the authority of the people as the ultimate sovereign to correct a court
decision inconsistent with these principles. In fact, the Supreme Court
itself has often suggested that the amendment process was the proper
means of addressing the question before it, because the Court noted that it
did not have the authority to decide the question properly.?® In contrast, the
FMA violates separation of powers principles by prematurely overruling a
state supreme court decision that is in harmony with our democratic
constitutional principles and depriving the U.S. Supreme Court of
jurisdiction to address the issue.?

Finally, the FMA flagrantly violates federalism principles by legislating
in an area left primarily to the states. The federal government is one of
limited powers. The Constitution grants the federal government no power
over marriage; the states have the exclusive power to define marriage
within their territories.?” Of course, the federal government has the power
to protect individual rights consistent with notions of due process and equal
protection.”® Thus, even in an area left exclusively to the states, the federal
government may legislate to protect individual rights and establish a
federal floor for such rights. However, the FMA deprives individuals of
significant liberty interests and establishes a federal ceiling on
constitutional rights.® This clearly violates federalism principles and
forecloses the opportunity for progressive state experimentation, an
important aspect of our dual federal and state system.*

In sum, the FMA s itself constitutionally suspect and is more
destructive, on balance, of the three basic democratic constitutional
principles than any amendment previously adopted or proposed. The
amendment violates every tenet of constitutional democracy by: (1)

24. See infra Part IV (discussing the Eleventh Amendment, which limited the federal
judiciary’s authority over suits brought by citizens against a state; the Thirteenth and the
Fourteenth Amendments, which abolished slavery and granted citizenship to slaves; the
Sixteenth Amendment, which permitted the federal government to collect income taxes; and
the Twenty-Sixth Amendment, which extended voting rights to all citizens eighteen years or
older).

25. See infra note 206 and accompanying text (noting Justice Taney’s suggestion in
Dred Scott v. Sandford, 60 U.S. 393, 405-06 (1856), that former slaves could only gain
citizenship through a constitutional amendment because the Court could not in good faith
read a provision into the Constitution that the legislature never intended it to include).

26. Seeinfra Part IV.

27. See, e.g., Loving v. Virginia, 388 U.S. 1, 7 (1967) (citing Maynard v. Hill, 125 U.S.
190 (1888), for the proposition that the states retain the primary authority to regulate
marriage).

28. See id. at 7 (citing Meyer v. Nebraska, 262 U.S. 390 (1923), and Skinner v.
Oklahoma, 316 U.S. 535 (1942), for the proposition that state regulation of marriage must
comport with the Fourteenth Amendment).

29. Seeinfra Part V.

30. Seeinfra Part V.
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expressly limiting the due process and equality interests of a minority
group; (2) precluding the Supreme Court from fulfilling its role as the
protector of individual rights; and, (3) foreclosing the states from
experimenting with progressive laws designed to promote equality within
an area uniquely reserved to the state governments. By violating these
tenets of constitutional democracy, the FMA is unlike any other
amendment in our history®! and must be rejected.

This Article proceeds as follows. Part Il discusses Article V of the
Constitution and the limits placed on the constitutional amendment process,
specifically, whether the Court may find an amendment substantively
unconstitutional or require that the people, through convention, adopt
amendments that infringe on individual liberties. Part Il analyzes the
Eighteenth Amendment and proposed amendments that have historically
threatened individual interests or rights, drawing parallels with the FMA.
Part 1V analyzes the four amendments designed to overrule Supreme Court
decisions and contrasts these with the FMA to demonstrate that the use of
the amendment process here is inconsistent with these past amendments.
Finally, Part V discusses how the FMA flagrantly violates federalism
principles by limiting individual liberties in an area left exclusively to the
states, thereby depriving the nation of the opportunity to experiment with
progressive laws.

I.  CONSTITUTIONAL AMENDMENT

A. Limits on Constitutional Amendments

Acrticle V of the Constitution grants Congress the power to propose an
amendment to the Constitution whenever two-thirds of both houses shall
deem it necessary; and such amendment shall become valid when ratified
by the Legislatures or Conventions of three-fourths of the states.*> While
thousands of constitutional amendments have been proposed since the
founding, only seventeen amendments have been added to the original Bill
of Rights.®® The Constitution is deemed a higher law than ordinary

31. The FMA also appears to conflict with more constitutional principles than did other
proposed amendments. See infra note 122 (listing briefly categories of proposed
amendments, especially those related to marriage). See generally M.A. MUSMANNO,
PROPOSED AMENDMENTS TO THE CONSTITUTION, H.R. Doc. No. 551 (2d Sess. 1929) (listing
amendments proposed to Congress since 1889); PROPOSED AMENDMENTS TO THE
CONSTITUTION OF THE UNITED STATES OF AMERICA, S. Doc. No. 163 (2d Sess. 1963) (listing
all amendments submitted to Congress from 1926-1963).

32. See U.S.ConsT. art. V.

33. See Stephen M. Griffin, Constitutionalism in the United States: From Theory to
Politics, in RESPONDING TO IMPERFECTION, supra note 16, at 37, 49-50 (“Although more
than ten thousand amendments have been proposed, only seventeen were adopted . . . . Only
the Seventeenth Amendment, providing for the direct election of senators, changed a key
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legislation; thus the amendment process requires a super-majority
consensus for passage by Congress and the states. The purpose of
requiring a slow and deliberate process is to limit the number of
amendments to those that truly reflect the will of the people.®* James
Madison explained that in a large republic “it [should be] less probable that
a majority of the whole will have a common motive to invade the rights of
other citizens.”® The “people” are granted the ultimate authority over
government with the power to redefine the scope of its power by modifying
the document that establishes such power.*

Whether the Constitution provides for substantive limits on amendments
is hotly debated.*” There are strong arguments that some substantive
limitations do exist.®® The word “amendment” itself suggests limits.
“[T]he power to ‘amend’ [does not] include the power to ‘destroy.””**
“Amendment” implies change to the original document that respects its
foundational principles, those “in harmony” with the “general spirit and
purpose[s]” of the original document.”®  Radical alteration to the
foundational principles is not intended.** The Constitution contains “‘an

element of the framer’s design.”); John R. Vile, ENCYCLOPEDIA OF CONSTITUTIONAL
AMENDMENTS, PROPOSED AMENDMENTS, AND AMENDING ISSUES, 1789-1995, 48, 251 (1996)
(detailing that six amendments have been submitted to the states but have not been ratified,
with the most recent addressing child labor, submitted in June 1924 to the states for
ratification. Interestingly, “the amendments that have been adopted are concentrated in just
a few periods in our history. The first ten amendments were ratified in 1791; two more were
added in 1798 and 1804, respectively . . .. After that, however—except for the three Civil
War Amendments, which obviously arose from extraordinary circumstances—no
amendments were adopted for almost 110 years. Then, beginning in 1913, the Constitution
was amended four times in seven years.” David A. Strauss, The Irrelevance of
Constitutional Amendments, 114 HARv. L. Rev. 1457, 1489-90 (2001).

34. Griffin, supra note 33, at 39 (describing the uniquely American preference that
constitutional amendments be written and approved by the people).

35. THE FEDERALIST No. 10, at 60 (James Madison) (New York, J. & A. McLean,

1788).
36. See William L. Marbury, The Limitations Upon the Amending Power, 33 HARV. L.
Rev. 223, 232 (1919) (“*The government proceeds directly from the people . . . .””) (quoting

McCulloch v. Maryland, 4 U.S. 316, 402 (1819)); LAURENCE H. TRIBE, AMERICAN
CONSTITUTIONAL LAW § 1-2, at 2 (2d ed. 1988) (“That all lawful power derives from the
people and must be held in check to preserve their freedom is the oldest and most central
tenet of American Constitutionalism.”).

37. See, e.g., Marbury, supra note 36; Charles A. Kelbley, Are There Limits to
Constitutional Change? Rawls on Comprehensive Doctrines, Unconstitutional
Amendments, and the Basis of Equality, 72 FORDHAM L. REv. 1487 (2004); John R. Vile,
The Case Against Implicit Limits on the Constitutional Amending Process, in RESPONDING
TO IMPERFECTION, supra note 16, at 191, 198.

38. See generally Kelbley, supra note 37 (outlining the arguments for implicit
limitations to the amendment process including: (1) the definition of “amend” as limited to
correction, not revolution; (2) justifications based on the text, natural law, and normative
arguments; and (3) the need to interpret the Constitution holistically).

39. Marbury, supra note 36, at 225.

40. Thomas M. Cooley, The Power to Amend the Federal Constitution, 2 MicH. L.J.
109, 118 (1893).

41. 1d.
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inner unity’ and a commitment to ‘certain overarching principles and
fundamental decisions to which individual provisions are subordinate.””*

The preamble of the Constitution establishes the primary purposes of the
Framers—to maintain a union of independent states and secure justice and
liberty for all individuals throughout the nation.*®* The body of the
Constitution creates a framework for government to achieve these
principles by defining a federal government of limited powers, dividing
power among three separate branches—the legislature, the executive, and
the judiciary—and protecting individuals from government abuse.**

This framework is founded upon three substantive principles that define
our constitutional democracy: federalism, separation of powers, and
individual rights. These rights are more important than the democratic
procedures provided in Article V to secure them.” Thus, the use of proper
procedures to amend the Constitution in a manner that contradicts
fundamental constitutional principles should be invalid.

Nevertheless, the generally accepted legal view derived from the plain
language of Article V is that the Court has no authority to question the
substance of constitutional amendments. If the procedural requirements of
Article V are properly followed, the amendment is valid.*® The reason for
this is simple. The amendment process is the sole check on judicial power
to interpret the Constitution. Thus, if the judiciary could review the
substance of constitutional amendments, it would wield unchecked ultimate
power.””  This is particularly problematic because its members are not

42. Vile, supra note 37, at 197 (citing Walter F. Murphy, An Ordering of Constitutional
Values, 53 S. CAL. L. Rev. 703, 755-56 (1980), which quotes the Federal Constitutional
Court in Germany).

43. See U.S. ConsT. pmbl. (“We the people of the United States, in order to form a
more perfect union, establish justice, insure domestic tranquility, provide for the common
defense, promote the general welfare, and secure the blessings of liberty to ourselves and
our posterity, do ordain and establish this Constitution for the United States of America.”).

44. See Gregory v. Ashcroft, 501 U.S. 452, 457-60 (1991) (discussina how both the
creation of separate and independent branches of the government and a federalist system
that balances the power between the federal and state governments reduces the risk of
tyrrany and protects the rights of the individual); Myers v. United States, 272 U.S. 52, 25
(1926) (explaining the division of power among the three branches as a means to devise a
more secure government); TRIBE, supra note 36, § 1-2, at 2-3 (relating the conceptual
understanding of the Founding Fathers that centralized power would lead to tyranny,
whereas divided power would lead to liberty).

45. Vile, supra note 37, at 197 (citing Walter Murphy, An Ordering of Constitutional
Values, 53 S. CAL. L. Rev. 703, 755-57 (1980)).

46. See, e.g., JOHN R. VILE, THE CONSTITUTIONAL AMENDING PROCESS IN AMERICAN
PoLITiICAL THOUGHT 173 (1992) (arguing that Article VV was well-designed to ensure that
constitutional amendments truly reflect the will of the people); WALTER FAIRLEIGH DoDD,
THE REVISION AND AMENDMENT OF STATE CONSTITUTIONS 236 (1910); Rhode Island v.
Palmer, 253 U.S. 350 (1920). Article V specifically describes two substantive limits: one
expired in 1808 and thus is no longer applicable; the second required that each state have the
same number of representatives in the Senate. These two enumerated substantive limits
suggest that no other substantive limits were intended. Kelbley, supra note 37, at 1535.

47. See Vile, supra note 37, at 198.
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elected but rather are appointed and serve for life.*® The judiciary, in fact,
is designed to be counter-majoritarian and is not well-suited to express the
will of the “majority.”® Therefore, it is generally understood that the
Supreme Court has no power to determine the content of the Constitution,
but only the power to interpret that which the Constitution does contain.>

The arguments supporting substantive limits on constitutional
amendments are useful in analyzing which amendments are constitutionally
suspect, even if the Court would be unwilling to enforce substantive limits.
Thus, an amendment is constitutionally suspect when it is in direct conflict
with the governing principles embodied in the original constitution, for
example when the value at stake is both expressly embodied in its text and
has strong ties to other constitutional values.™

The express purposes of the Constitution “to form a more perfect union,
establish justice ... and secure the blessings of liberty”®* establish two
fundamental principles necessary to our constitutional system of
democracy: the “union” of individual states and individual interests in
justice and liberty. Amendments that would effectively eliminate or
destroy the states would be invalid as there would no longer remain a
“union.”  Similarly, amendments that destroy individual interests in
liberty and justice would be invalid as incoherent and destructive to the
very purposes of establishing justice and securing liberty. It is unlikely that
any single amendment would eliminate the states or destroy all
fundamental interests necessary to maintain justice and liberty. Such
dramatic “amendments” would likely be the result of a revolution.>
However, it is plausible to imagine successive amendments that would
deprive the states of sufficient legislative powers such that over time the

48. U.S.ConsT. art. II, § 3, art. 111, § 1.

49. See ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME
COURT AT THE BAR OF PoLITICS 16 (2d ed. 1986); see also Questions, supra note 3, at 217.
Of course, in creating the judiciary, the Founders recognized that an interest of the
“majority” was to provide a branch that, in fact, would protect minority interests. Thus, the
role the courts play are in the interests of the “majority.” BICKEL, supra, at 16.

50. See Marbury v. Madison, 5 U.S. 137, 180 (1803) (“[A] law repugnant to the
constitution is void; and... courts, as well as other departments, are bound by that
instrument.”) (emphasis in original). While this power is quite broad—as “interpretation”
itself involves defining what is contained—principles of “interpretation” do impose limits
on delineating that power from the power to, in effect, “create” the Constitution.
Nevertheless, as one noted commentator said many years ago, “the choice then presented to
the American people [between allowing judicial review of constitutional amendments or
not] may be one between an imperfect Constitution and no Constitution at all.” Marbury,
supra note 36, at 234.

51. See Mark E. Brandon, The “Original” Thirteenth Amendment and the Limits to
Formal Constitutional Change, in RESPONDING TO IMPERFECTION, supra note 16, at 215,
235.

52. U.S. CoNnsT. pmbl.

53. Marbury, supra note 36, at 228.

54. Cooley, supra note 40, at 118.
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states would cease to exist in any real sense, having been deprived of their
primary powers.”> Moreover, one could imagine successive amendments
that chip away at individual liberty interests such that, over time, the people
would lack sufficient protections to maintain individual justice and liberty.
The FMA is constitutionally suspect. First, individual interests in liberty
and equality are expressly enumerated in the Constitution.”® The United
States Supreme Court has held that marriage is a fundamental liberty right
of the people.”” The Court has not held that same-sex couples have a right
to marry: that is the debate.”® Nevertheless, the FMA expressly creates an
unequal system that deprives only same-sex couples of the legal right to
marry, which, even if not a federal constitutional right to liberty,*® is a
significant liberty interest. Second, values of liberty and equality, and
specifically marriage, invoke other fundamental enumerated interests of
expression, assembly, and religion.®® Third, the power to define marriage
lies primarily with the states.”* Setting a national standard for marriage that
denies individual liberty interests is a move toward eliminating both state
sovereignty and individual justice and liberty. In sum, the FMA should be
invalidated as it impinges upon the substantive limits of “amendment.”

B. Constitutional Amendment by Convention

While it may be improper to give the judicial branch ultimate authority
over the content of the Constitution, no branch should have such authority
alone. To give any one branch this authority violates the basic structure of

55. Marbury, supra note 36, at 229.

56. U.S. ConsT. amends. V, XIV (stating that an individual shall not be “deprived of
life, liberty, or property without due process of law”).

57. Skinner v. Oklahoma, 316 U.S. 535, 541 (1942) (holding that marriage is a
fundamental civil right of every person); see Loving v. Virginia, 388 U.S. 1, 12 (1967)
(extending the fundamental right of marriage to interracial marriage).

58. The question has been analyzed by scholars for several years and is beyond the
scope of this Article. E.g., ANDREW SULLIVAN, SAME-SEX MARRIAGE: PRO AND CON
(1997); MARK STRASSER, LEGALLY WED: SAME-SEX MARRIAGE AND THE CONSTITUTION
(1997); WiLLIAM N. ESKRIDGE, JR., THE CASE FOR SAME-SEX MARRIAGE: FROM SEXUAL
LIBERTY TO CIVILIZED COMMITMENT (1996); SAME-SEX MARRIAGE: THE MORAL AND LEGAL
DeBATE (Robert M. Baird & Stuart E. Rosenbaum eds., 1997). In 2003 the Supreme Court
held that criminalizing sodomy is unconstitutional. Lawrence v. Texas, 539 U.S. 558
(2003). Justice Scalia, in dissent, argued that the majority decision would inevitably lead to
a finding that same-sex couples have a constitutional right to marry. 1d. at 604-05 (Scalia,
J., dissenting). This argument is debatable, but at the very least Lawrence offers support for
a right for same-sex couples to marry. Had the Court instead upheld Bowers v. Hardwick,
478 U.S. 186 (1986), the argument for a right for same-sex couples to marry would have
been all but destroyed.

59. Note that the Court has held that two consenting adults have a liberty right to
engage in sodomy in private. Lawrence, 539 U.S. at 567.

60. See, e.g., Shahar v. Bowers, 114 F.3d 1097, 1103 (11th Cir. 1997) (en banc)
(finding a constitutional violation of a prospective employee’s rights to free speech and
association when a government employer withdrew a job offer after learning the employee
planned a wedding ceremony to marry her same-sex partner).

61. See infra notes 234-236.
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checks and balances. Rather, the people created our constitutional
democratic government during the Philadelphia Convention of 1787 and
should alone retain the ultimate authority to substantially alter the
document in a manner that is inconsistent with the basic principles defined
therein. The people’s will is expressed through convention, not by votes of
Congress or the state legislatures. “‘[C]onstitutionalism has one essential
quality: it is a legal limitation on government’ ... written by a special
assembly of citizens and then submitted to the people for approval.”®
Only the people have the authority to approve an amendment that limits the
natural interests of the people themselves: the people, not the government,
are the ultimate sovereign.®® This proposition is supported by analogy to
the Seventeenth Amendment,® and by state courts, scholars, and politicians
throughout history who have agreed with this view.®®

The people elect representatives to the state and federal legislatures.
Once elected, these representatives form the “government” and are no
longer truly the “people.” The Seventeenth Amendment exemplifies this
understanding. The Constitution originally provided that “[t]he Senate of
the United States shall be composed of two Senators from each State,
chosen by the Legislatures thereof, for six Years; and each Senator shall
have one vote.”® The Seventeenth Amendment requires that senators be
“elected by the people” of the state rather than “by the Legislatures
thereof.”®’

A primary reason for the election of senators by the state legislatures was
to protect the interests of the states directly.®® Madison explained that
because “[t]he Senate will be elected absolutely and exclusively by the
State Legislatures,” it “will owe its existence more or less to the favor of
State governments . .. "% Thus, the Senate stood as a defense to federal

62. Griffin, supra note 33, at 39 (quoting CHARLES HOWARD MCILWAIN,
CONSTITUTIONALISM ANCIENT AND MODERN 24 (1940)).

63. See Jeff Rosen, Was the Flag Burning Amendment Unconstitutional?, 100 YALE
L.J. 1073, 1084-85 (1991).

64. Cf. U.S. ConsT. amend. XVII (providing the process by which Senators—who
would vote to pass constitutional amendments—are elected by the people of the respective
states as representatives of the people rather than of the legislatures).

65. See Jay S. Bybee, Ulysses at the Mast: Democracy, Federalism, and the Sirens’
Song of the Seventeenth Amendment, 91 Nw. U. L. Rev. 500, 516-18 (1997).

66. U.S.ConsT.art. I, §3.

67. U.S. ConsT.amend. XVII.

68. See Bybee, supra note 65, at 511 (discussing the prevailing philosophies at the
Constitutional Convention for allowing state legislatures to elect senators: (1) Elbridge
Gerry suggested that the legislatures would elect upper class representatives like themselves,
which would benefit the mercantile and commercial classes, and (2) George Mason urged
that states needed to guard against the increasingly powerful federal government).

69. THE FEDERALIST No. 45, at 252 (James Madison) (J.R. Pole, ed., 2004) (

The senate will be elected absolutely and exclusively by the state legislatures.
Even the house of representatives, though drawn immediately from the people, will
be chosen very much under the influence of that class of men, whose influence
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encroachment upon states’ rights’ because the senators, since elected by
the state legislatures and not the people directly, would be dedicated to
protecting their respective states. Implicit in this rationale is that state
legislatures, while representatives of the people, primarily protect the
interests of the State and only indirectly those of the people.

The people soon became dissatisfied with the indirect election of their
federal senators. The primary justification was the populist and progressive
sentiment that the Senate was an aristocratic body, far removed from the
people and unresponsive to their needs.”* Furthermore, the people felt
intelligent enough to choose their own representatives.’” The predominant
sentiment among the press, the states, and the legislators was that popular
election of senators would strengthen democracy and weaken elitism.”
Giving the people power to elect their senators directly was thus a victory
for democratic forces.

State courts have recognized limits on the power of the government to
amend their constitutions. For example, the Supreme Court of Arkansas
has held that the Arkansas General Assembly had no power to repeal any
aspect of the Bill of Rights of the Arkansas Constitution.”* The court
explained that the Bill of Rights derived from a British statute that declared
the true rights of the British subjects. The codification of citizens’ rights
operated as a limit on the powers of the crown.” The court explained that
the rights are sacred not only because of their antiquity, but also because
our forefathers obtained them as a result of the perpetual struggle for

over the people obtains for themselves an election into the state legislatures. Thus,
each of the principal branches of the federal government will owe its existence
more or less to the favor of the state governments, and must consequently feel a
dependence, which is much more likely to beget a disposition too obsequious than
too overbearing towards them.

70. See Bybee, supra note 65, at 517 (explaining the delegates’ defensive theory that
states could frustrate Congress, if the need arose, by refusing to pay or to send their
senators).

71. See id. at 545 (recounting the populist argument that senators needed to have a
keener sense of responsibility to their constituents); Ralph A. Rossum, The lrony of
Constitutional Democracy:  Federalism, the Supreme Court, and the Seventeenth
Amendment, 36 SAN DIEGO L. REV. 671, 708 (1999) (stating that people associated election
by legislature with corruption and stalemate, while popular election inspired notions of
democracy and progress).

72. See Bybee, supra note 65, at 545 (noting that the progressives and populists
considered election by legislature anachronistic, as the state legislatures experienced
turnover three times during a senator’s six-year term).

73. See Rossum, supra note 71, at 711-12 (adding that discussion over ratification of
the Seventeenth Amendment also focused on eliminating political corruption and freeing
states from the burden of election).

74. See Easonv. State, 11 Ark. 481, 1851 WL 463, at *5 (1851).

75. See id. at *6 (explaining that the Bill of Rights protected citizens from all
government encroachment into the enumerated rights).
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freedom.” As part of the original state constitution, the Framers placed
these rights beyond the power of the general government to oppress the
people.”” Thus, only a convention of the whole people, not the legislature,
could amend the Arkansas Constitution to alter the sacred rights of the
people.” Similarly, at the federal level, if an amendment will alter sacred
rights of the people, the people, by convention, should amend the federal
constitution, not the congress and state legislatures.

Scholars have argued that use of the convention method for adoption and
ratification is necessary when the proposed amendment makes fundamental
changes to the Constitution, especially when the amendment will deprive
the people of individual liberty interests. Elai Katz explained his position
in this way:

A convention called for the express purpose of amending the
Constitution would reflect the will of the people regarding the specific
matter at hand better than legislatures that may have been elected before
the public became aware of the proposed amendment. While delegates
to the convention would be selected based on their position on a single
issue, such as the right to an abortion, legislators are rarely elected
because of their views regarding a single issue.

In the eighteenth century, conventions were considered to be the highest
expression of popular will; they embodied popular sovereignty . ..
. Thus, in the eyes of eighteenth century society and possibly present
society, a special convention, convened for the purpose of revising the
fundamental law, would be the best substitute for an act of pure popular
sovereignty. Furthermore, conventions require a longer, more
deliberative, and better publicized process.  Since constitutional
conventions are not permanent, ordinary organizations, their selection
and debates are likely to be followed more carefully by the public than
regular congressional sessions. Finally, delegates to conventions are
elected for one particular issue—to support or propose an
amendment; . . . It follows, then, that a principle-altering amendment
proposed and ratified by conventions is more legitimate than the same
amendment proposed by members of Congress who were not elected for
the express purpose of making particular changes to the fundamental
law.”
Furthermore, throughout history, politicians have argued that the use of
conventions for approving and ratifying fundamental changes to our

76. Id.

77. See Cooley, supra note 40, at 112 (suggesting that the Bill of Rights prevented the
government from being able to seriously oppress an individual).

78. Eason, 1851 WL 463 at *7.

79. Elai Katz, On Amending Constitutions: The Legality and Legitimacy of
Constitutional Entrenchment, 29 CoLum. J.L. & Soc. Pross. 251, 287-88 (1996) (citations
omitted).
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Constitution is necessary. For example, President Abraham Lincoln stated
that a constitutional amendment that could potentially alter the “character
of the Constitution,” should be adopted by convention because “it allows
amendments to originate with the people themselves, instead of only
permitting them to take, or reject, propositions, originated by others.”®

However, the plain text of the Constitution enumerates four procedures
for constitutional amendment® and thus far the Supreme Court has held all
methods equal.?> For example, in Sprague, the Court found that the Tenth
Amendment did not require state conventions for ratification of
amendments affecting the liberty of citizens.®* The Court held that the
Tenth Amendment reserves powers that are not granted to the federal
government to the states or the people to protect federalism principles, not
individual rights.®

Interestingly, Ely Hart has argued that the Fourteenth Amendment may
grant courts the power to require selection of a specific procedure to amend
the Constitution under certain circumstances.  Hart’s vision of a
representative democracy invokes two features: broad participation of the
people in the political process and protection of discrete minorities.®®
According to Hart, the Founders understood the duty of representatives to
govern in the interest of the whole people. Representatives could not,
therefore, refuse to represent a particular group.*® Under this theory, the
Supreme Court has a right to review the states’ Article V activities to make

80. Id. at 281 (quoting Abraham Lincoln, First Inaugural Address (Mar. 4, 1861), 4 THE
CoLLECTED WORKS OF ABRAHAM LINCOLN 262, 270 (Roy P. Basler ed., 1953)). President
Lincoln was commenting on the proposed Corwin Amendment. See infra Part I1.D. Also,
nineteen resolutions were introduced in Congress between 1917 and 1928 to amend the
Constitution requiring a popular ratification of all proposed amendments. See MUSMANNO,
supra note 31, at 199-204. Most recently, during consideration of the flag-burning
amendment, critics recognized that only the people retained the power to adopt a
constitutional amendment that violated fundamental constitutional norms, arguing that the
amendment would have to be approved and ratified by convention, not by Congress or the
state legislatures. Eric Isaacson, The Flag Burning Issue: A Legal Analysis and Comment,
23 Loy. L.A. L. REev. 535, 599 (1990).

81. See Isaacson, supra note 80, at 589 (detailing that Article V allows for the following
procedures for amending the Constitution: (1) approval by two-thirds of each house of
Congress and ratification by three-fourths of the state legislatures; (2) approval by two-
thirds of each house and ratification by constitutional conventions in three-fourths of the
states; (3) approval by a national constitutional convention and ratification by three-fourths
of the state legislatures; and (4) approval by a national constitutional convention and
ratification by constitutional conventions in three-fourths of the states).

82. See United States v. Sprague, 282 U.S. 716, 732 (1931) (relying on the Framers’
silence regarding limitations on ratification procedures as authority for continuing to allow
Congress to exercise discretion in choosing how to ratify an amendment).

83. Id. at 730.

84. Id.at733.

85. See David Castro, A Constitutional Convention: Scouting Article V’s Undiscovered
Country, 134 U. PENN. L. Rev. 939, 945 (1986) (accepting John Ely’s theory of virtual
democracy).

86. Id.



SCHAFFNER OFFTOPRINTER 2/24/2006 2:46:34 PM

2005] THE FEDERAL MARRIAGE AMENDMENT 1501

sure that they comport with the Fourteenth Amendment.®” Thus, the
ratification process used by a state may fall short of Fourteenth
Amendment standards, for instance, if the legislators did not adhere to their
duty of representation.®®

The arguments detailing the need for popular approval by convention
when an amendment infringes fundamental interests suggests that the FMA
should be ratified, if at all, by convention. The FMA limits natural
interests that the people have in liberty, freedom, and equality, thus only
the people by convention, should have the authority to approve it, as they,
not the government, are the ultimate sovereign.®®

Moreover, because a constitutional amendment is by far the most
important and substantial legal step this country can take, it should be taken
only after serious unbiased consideration and reflection by the electorate.
A controversial amendment proposed in a time of political unrest is
unlikely to withstand the test of time. Citizens will become dissatisfied
with such an amendment once they have an opportunity to reflect upon it,”
as demonstrated by the Eighteenth Amendment® The FMA was
introduced at a time when this country was at war, having been attacked by
terrorists, and in the midst of a presidential election. Support for the
amendment was fueled by the political fervor of an election where
candidates capitalized on the irrational fears and prejudices of the
electorate to create a divided polity and gain votes.”? This is not an
appropriate environment for proposing a controversial constitutional
amendment since the people have little opportunity in such a environment
to reflect carefully on the ramifications of the amendment.

Il.  AMENDMENTS AND INDIVIDUAL RIGHTS

Independent of the procedural requirements of constitutional
amendment, the FMA, unlike any other amendment in our history,
substantively violates the basic tenets of our constitutional democracy:
individual rights, separation of powers, and federalism principles. The Bill

87. Id. at 965.

88. See id. (“[I]t could be argued that an amendment repealing the Fifteenth
Amendment was invalid on the grounds that the legislators had purposely discriminated
against the interests of their minority constituents in ratifying the amendment.”).

89. See Rosen, supra note 63, at 1084-85.

90. See Griffin, supra note 33, at 39.

91. The Eighteenth Amendment was repealed by the Twenty-First Amendment less
than fifteen years after its enactment. U.S. ConsT. amend. XVIII, repealed by U.S. CONsT.
amend. XXI.

92. See Alan Bjerga, Sides Clash Over Same-Sex Marriage Ban, WICHITA EAGLE, Dec.
29, 2003, at 1A (reporting that critics argue that the FMA would not be an issue but for the
2004 presidential election).
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of Rights,” and later Amendments adopted by this nation, enumerate
fundamental rights and protect these rights from undue government
infringement. The Ninth Amendment further protects non-enumerated
rights by stating that “The enumeration in the Constitution, of certain
rights, shall not be construed to deny or disparage others retained by the
people.”® The right to “liberty” and the right to “equal protection” under
the laws are granted expressly to the people under the Fifth and Fourteenth
Amendments® and reflect the very principles upon which this nation was
founded.

The debate over same-sex marriage raises individual interests in both
fundamental rights: (1) “liberty”—the right for same-sex couples to have
the state recognize a committed monogamous relationship between two
individuals and bestow the benefits and obligations of this civil institution
upon them; and (2) *“equality”—the right for same-sex couples to be
eligible for the same benefits and recognition as opposite-sex couples who
agree to abide by the obligations imposed by the civil institution of
marriage. Amending the federal Constitution to define marriage as
between a man and a woman deprives same-sex couples the ability to
marry and is antithetical to principles of liberty and equality. Granted,
same-sex couples currently have no federal constitutional right to marry
but the interest in marriage is an extremely important, if not fundamental,
one.

A. The Repealed Eighteenth Amendment

Only one amendment, the Eighteenth, deprived individuals of a liberty
interest. The Eighteenth Amendment prohibited the manufacture, sale, or
transportation of intoxicating liquors within the United States.® Needless
to say, it is the only constitutional amendment to be repealed.”” The
Eighteenth Amendment grew out of the efforts of the temperance
movement, primarily motivated by religious Christian groups. Temperance
urged moderation in the consumption of alcohol so as to reduce its
corrupting influence on public and private morals.*®

The struggle to prohibit alcoholic consumption first targeted the states.*

93. See U.S. ConsT. amend. I-X.

94. U.S. ConsT. amend. IX.

95. See U.S. ConsT.amend. V, XIV.

96. U.S. Const. amend. XVIII, repealed by U.S. ConsT. amend. XXI (“The eighteenth
article of amendment to the Constitution of the United States is hereby repealed”).

97. See U.S. ConsT. amend. XXI.

98. See Richard Hamm, Short Euphorias Followed by Long Hangovers: Unintended
Consequences of the Eighteenth and Twenty-first Amendments, in UNINTENDED
CONSEQUENCES OF CONSTITUTIONAL AMENDMENT 164, 166 (2000) [hereinafter UNINTENDED
CONSEQUENCES].

99. Seeid. at 167.



SCHAFFNER OFFTOPRINTER 2/24/2006 2:46:34 PM

2005] THE FEDERAL MARRIAGE AMENDMENT 1503

In fact, the federal courts limited the scope of certain state prohibition laws
to protect Congress’s power to regulate interstate commerce.'® By 1912,
however, nearly half the states had adopted prohibition laws.’®* In 1914,
the movement took the struggle to the national level, proposing a federal
constitutional amendment to prohibit the sale and transportation of alcohol
nationwide.'” The amendment was ultimately ratified by the states in
1919, primarily in reaction to World War 1.1%® Food shortages had led to
conservation and prohibitionists argued that alcohol led to the waste of
precious resources.’® Further, anti-German sentiment was directed, in part,
at the brewery industry, which was largely run by those of German
descent.'®

After adoption, the Eighteenth Amendment suffered from several
problems.'®  These problems have been explained as a result of an
amendment passed by a small, yet highly organized and passionate interest
group.’®” Because the Eighteenth Amendment did not appear to reflect true
popular sentiment, people were not willing to voluntarily conform to the
law and enforcement was very difficult.'® Moreover, organized crime
stepped in to meet the popular demand'® and drinking, in fact, increased
among portions of the polity. For example, women, who had been banned
previously from saloons under state law, drank in newly established venues
for alcoholic consumption.*'

The Eighteenth Amendment was criticized by reform movement
organizations arguing the amendment “promoted hypocrisy, encouraged
law breaking, destroyed the balance of power between state and federal
authority, and impaired individual rights.”*** These groups claimed that the

100. Seeid. at 167-68.

101. Seeid. at 169.

102. See STAFF OF SENATE SUBCOMM. ON THE CONSTITUTION, COMM. ON THE JUDICIARY,
99TH CONG., AMENDMENTS TO THE CONSTITUTION: A BRIEF LEGISLATIVE HISTORY 49-50
[hereinafter AMENDMENTS TO THE CONSTITUTION].

103. Seeid. at 50.

104. Seeid. at 50-51.

105. Seeid.

106. See generally Hamm, supra note 98, at 173-82 (noting several problems with the
Eighteenth Amendment: widespread noncompliance; the rise of criminal racketeering to
satisfy the demand for alcohol; increase in alcoholic consumption among women; and the
unwillingness of states to appropriate resources to enforce compliance).

107. See David Kyvig, Arranging for Amendment:  Unintended Outcomes of
Constitutional Design, in UNINTENDED CONSEQUENCES, supra note 98, at 9, 37 (including in
its list of interest groups the Prohibition Party, the Woman’s Christian Temperance Union,
and the Anti-Saloon League of America).

108. Seeid.

109. Hamm, supra note 98, at 173.

110. See Kyvig, supra note 107, at 37 (including nightclubs, cabarets, and speakeasies).

111. Hamm, supra note 98, at 183 (listing the leading reform organizations responsible
for shaping public debate regarding anti-prohibition: the Association Against the
Prohibition Amendment, the Voluntary Committee of Lawyers, and the Women’s
Prohibition Reform Group).
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amendment advanced unsupported social views and invaded the states’
sphere of power. The reformers perceived prohibition as a direct threat to
state authority and local autonomy.*? Senator Joseph Weldon Bailey of
Texas thought that proposing a national solution to a social problem set
dangerous precedent. Bailey worried that such a proposal would lead to
national marriage laws, which would ultimately erase state lines and
subvert the republic.*

Interestingly, the amendment drafters attempted to limit the threat to
federalism principles and individual rights by allowing for concurrent state
and federal enforcement of the laws and not outlawing the personal use of
alcohol.'™®  While the interpretation of “concurrent powers” was
controversial, the Court settled the meaning by holding that, while states
could not pass laws that conflicted with the federal amendment, there was
no requirement for them to enact supplemental prohibition codes.**®
Moreover, strong beliefs in personal liberty and the sanctity of the home
supported leaving the personal use of alcohol unaffected by the
amendment.'°

The parallels between the FMA and the Eighteenth Amendment are
striking. First, the movement to outlaw same-sex marriage nationwide is
primarily led by conservative politicians and Christian religious groups.
Like the Eighteenth Amendment, the FMA is meant to protect the
“morality” of our society."’” Admittedly, the marriage amendment is more
popular with the polity than was prohibition**® This is not surprising since

112. 1d.; RICHARD HAMM, SHAPING THE EIGHTEENTH AMENDMENT 231 (Univ. of North
Carolina Press 1995).

113. See Hamm, supra note 98, at 230 (detailing that, in particular, the senator was
concerned that allowing national laws to set social policy would result in the elimination of
state anti-miscegenation laws).

114. Id. at 232-33.

115. Id. at 250.

116. Id. at 223.

117. See Matthew Spalding, In Defense Of Marriage (WebMemo #373), at
http://lwww.heritage.org/Research/Family/wm373.cfm? (Nov. 19, 2003) (on file with the
American University Law Review) (arguing that same-sex marriage will weaken the
institution of marriage by raising non-marital unions to the status of marriage and lowering
traditional marriage to “merely one form of household”); Robert Benne & Gerald
McDermott, Speaking Out: Why Gay Marriage Would be Harmful, CHRISTIANITY TODAY
(Feb. 19, 2004), at http://www.christianitytoday.com/ct
/2004/107/41.0.html (on file with the American University Law Review) (citing three
negative effects of gay marriage: (1) a scrambling of the definition of marriage; (2) the
harming of children; and (3) an introduction of instability into marriage and family life).
See generally The Heritage Foundation, at http://www.heritage.org (last visited Aug. 2,
2005).

118. See, e.g., Charisse Jones, Gay Marriage Debate Still Fierce Over One Year Later,
USA TobAY, May 16, 2005, available at http://www.usatoday.com/news/nation/2005-05-
16-gay-marriage_x.htm (noting that fifty-six percent of those polled are opposed to gay
marriage); PollingReport.com, Law and Civil Rights, at http://www.pollingreport.
com/civil.htm (last visited July 19, 2005) (on file with the American University Law
Review) (publishing Boston Globe poll results finding that fifty percent of those polled
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it affects only a small subgroup of the citizenry, a subgroup that has long
suffered prejudice by the majority. Second, both amendments establish a
national solution to a social problem over which there is no clear
agreement. Rather than allow the states to deal with the issue separately as
contemplated by the Constitution, the FMA imposes a uniform law on all
states without any “concurrent” powers granted to the states. In fact, the
marriage amendment is more intrusive of state powers than the Eighteenth
Amendment. Whereas the interstate commerce clause grants power to
Congress to regulate sales and transportation of alcohol across state lines,
there is no similar Congressional power over domestic relations. In fact,
Senator Bailey’s concern raised at the time of the Eighteenth Amendment
has been realized—the FMA is a national marriage law!

Third, as to personal liberty, the FMA is far more intrusive than the
Eighteenth Amendment. Citizens do not have a fundamental right to
consume alcohol.*® In fact, the liberty interest in consuming alcohol is
relatively insignificant. Yet the Eighteenth Amendment left personal use
unaffected in order to protect personal liberty interests. The Court has
held, however, that citizens do have a fundamental right to marry.’®® The
FMA defines a class of unpopular individuals and deprives them of the
ability to marry another of the same sex. Although same-sex marriage may
not rise to a fundamental federal constitutional right, it certainly raises a
fundamental interest more important than the interest to consume alcohol.

Finally, while support for the Eighteenth Amendment was largely fueled
by hatred for and prejudice against German descendants, it did not target
Germans or German descendants specifically. Likewise, the marriage
amendment is likely to be largely fueled by prejudice against gay
Americans.’® The FMA is far worse than the Eighteenth Amendment,

disapprove of same-sex marriage). But see Jennifer Harper, More Americans Oppose Gay
'Marriage,' Poll Finds, WAsH. TIMES, Apr. 2, 2005, at Al (reporting that sixty-eight percent
of people polled think same-sex marriage should not be recognized), available at
http://lwww.washingtontimes.com/functions/print.php?StoryID=2005040

1-114205-2153r.

119. See, e.g., DFW Vending, Inc. v. Jefferson County, 991 F. Supp. 578, 598 (E.D. Tex.
1998) (dismissing the right to consume alcohol as fundamental); Felix v. Milliken, 462 F.
Supp. 1360, 1385 (E.D. Mich. 1978); Republican Coll. Council of Pa. v. Winner, 357 F.
Supp. 739, 740 (E.D. Pa. 1973).

120. See, e.g., Turner v. Safley, 482 U.S. 78, 95 (1987) (declaring that prison inmates
retain the fundamental right to marry); Zablocki v. Redhail, 434 U.S. 374, 386 (1978)
(reaffirming that the right to marry is fundamental); Loving v. Virginia, 338 U.S. 1, 12
(1967) (invalidating anti-miscegenation statute on the grounds that it deprived people of one
of the “*basic civil rights of man,” fundamental to our very existence and survival.”).

121. The rhetoric used by the conservatives to support the amendment avoided
suggesting their motive was prejudice against gay americans. Paul Varnell, Changing
Rhetoric on Gay Marriage, CHICAGO FREe PRESS, June 22, 2005, available at
http://www.indegayforum.org/authors/varnell/varnell157.html  (“[O]ne of the most
interesting aspects of last year’s Senate debate on the so-called Federal Marriage
Amendment was the relative absence of overt criticism of gays and leshians and their
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however, because it specifically targets a discrete subgroup, expressly
drafting prejudice in the Constitution.

B. The Proposed Anti-Miscegenation Amendment

There have been several proposed amendments that would have deprived
individuals of fundamental constitutional rights or interests; however, no
other amendment so flagrantly violates all three basic tenets of our
constitution as does the FMA.?> The most direct parallel with the marriage
amendment was the proposed anti-miscegenation amendment. For many
years, states outlawed marriage between individuals of different races
through anti-miscegenation statutes.”® Nevertheless, early in the twentieth
century, a renowned black boxer named Jack Johnson garnered much
publicity when he married a white woman, Lucille Cameron.**® The
thought of “a brutal African prizefighter” marrying a white woman enraged

relationships. Instead, amendment supporters focused primarily on how the amendment
would solidify the association of parenthood with marriage and would benefit children by
assuring them an optimal family of two opposite sex parents.”). However, motives may be
unstated, especially if they would detract from the message. See id. (Varnell suggests that
the stated rationale is likely disingenuous stating “[a]s Sen. Orrin Hatch (R-Utah) expressed
it, however disingenuously, ‘This amendment is not about prejudice. It is about
safeguarding the best environment for our children.””). Moreover, the stated motives are not
adequately supported. In this age of technology, there are a variety of ways for couples to
have children, a husband and wife are not necessary, and given that many gay couples are
parents, allowing gays to marry would not seriously detract from the purported association
of parenthood and marriage. Further, there is little, if any uncontroverted evidence that
children are necessarily benefited by opposite-sex parents. See Baehr v. Miike, No. CIV.
91-1394, 1996 WL 694235, at *17-18 (Haw. Cir. Ct., Dec. 3, 1996).

122. During a brief review of a compilation of proposed amendments to the Constitution
between 1889 and 1929, no single amendment appears to violate all three basic tenets of
Constitutional democratic principles as flagrantly as the Federal Marriage Amendment. The
author grouped the proposed amendments into various categories. Those affecting the form
of government (focusing primarily on procedural changes, term changes, etc.), the powers of
the government (the most substantive of the proposed amendments, which focused on
various powers including war powers, federal taxation, question of aliens, territorial powers,
etc.), and the procedure of constitutional amendments (altering ratification procedures, time
for ratification, etc.). See MUSMANNO, supra note 31, at vii-x. Those that are most closely
on point are those involving marriage, divorce, miscegenation, and prohibition of polygamy.
Id. at 104-08, 131-35; see infra Parts 11.B-C.

123. See Loving, 388 U.S. at 6 (noting the fifteen states, Alabama, Arkansas, Delaware,
Florida, Georgia, Kentucky, Louisianna, Mississippi, Missouri, North Carolina, Oklahoma,
South Carolina, Tennessee, Texas, and West Virginia, which still had anti-miscegenation
statutes or constitutional provisions in force in 1967 (citing ALA. CONST. art. 4, § 102, ALA.
Cobe tit. 14, § 360 (1958); ARK. CODE ANN. § 55-104 (1947); DeL. CoDE ANN. tit. 13, §
101 (1953); FLA. ConsT. art. 16, § 24, FLA. STAT. § 741.11 (1965); GA. CobE ANN. § 53-
106 (1961); Ky. Rev. STAT. ANN. § 402.020 (1966); LA. REV. STAT. ANN. § 14:79 (1950);
Miss. CONsT. art. 14, § 263, Miss. CoDE ANN. § 459 (1956); Mo. Rev. STAT. § 451.020
(1966); N.C. ConsT. art. X1V, § 8, N.C. GEN. STAT. § 14-181 (1953); OKLA. STAT. tit. 43, §
12 (1965); S.C. ConsT. art. 3, § 33, S.C. CoDE ANN. § 20-7 (1962); TENN. CONsT. art. 11, §
14, TENN. CODE ANN. 8§ 36-402 (1955); TEX. PENAL CODE ANN 492 (Vernon 1952); W. VA,
CoDE ANN. § 4697 (1961)).

124. Denise C. Morgan, Jack Johnson: Reluctant Hero of the Black Community, 32
AKRON L. REV. 529, 546 (1999).
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Congressman Seaborn Roddenberry of Georgia so much that he proposed a
constitutional ~ amendment  prohibiting interracial  marriages.'®
Roddenberry believed that his amendment was necessary to protect white
women because “[n]Jo more voracious parasite ever sucked at the heart of
pure society, innocent girlhood, or Caucasian motherhood than the one
which welcomes and recognizes the sacred ties of wedlock between Africa
and America.”*”® White Americans lacked the enthusiasm to enact the
amendment, and the amendment garnered little support among the black
community.”? The amendment proposed to ban interracial marriage was
never enacted into law.

The parallels with the FMA are obvious. The FMA seeks to deprive
same-sex couples from marrying in the same manner that the anti-
miscegenation amendment sought to deprive individuals of different races
from marrying. The support for both amendments is grounded in prejudice
and infringes upon the states’ power to define marriage, a state
institution.®® At the time the anti-miscegenation amendment failed, the
Court had not yet held that interracial couples had a constitutional right to
marry. Instead, the states were left to legislate independently. Several
decades later, the Supreme Court in Loving v. Virginia held that interracial
couples have a constitutional right to marry.*?® Therefore, the FMA also
must fail so that the states may retain the freedom to legislate
independently, and allow the U.S. Supreme Court to ultimately resolve the
debate concerning the individual liberty interests of this minority group.

125. See id. at 549 n.78 (citing 69 ConG. Rec. 503 (1912) (statement of Rep.
Roddenberry) (stating “[t]hat intermarriage between negroes or persons of color and
Caucasians or any other character of persons with the United States... is forever
prohibited.”)).
126. Morgan, supra note 124, at 549. However, because the amendment prohibited both
voluntary and coercive interracial relationships, it actually would have constrained a white
woman’s free choice of sexual partners and further protected the white man’s exclusive
access to them. Id.
127. See id. at 550-51 (drawing upon the writings of W.E.B. DuBois to summarize the
negative opinion of this proposed amendment in the black community). DuBois wrote:
[T]hat anti-miscegenation legislation should be opposed, not because race had no
significance, but because such laws treated blackness as if it were a physical taint,
because sex out of wedlock was morally repugnant, and because such laws “leave
the colored girl absolutely helpless before the lust of white men.”

Id. (quoting THE CRisIs, Feb. 1913, at 180).

128. See Pennoyer v. Neff, 95 U.S. 714, 734-35 (1877) (holding that a state has an
“absolute right to prescribe the conditions upon which the marriage relation . .. shall be
created.”). But see Gerard V. Bradley, Law and the Culture of Marriage, 18 NOTRE DAME
J.L. ETHICS & PuB. PoL’y 189, 207-08 (2004) (concluding that the idea that states have
control over the definition and control of marriage is no longer accurate given recent
Supreme Court decisions that limit states and federal legislation meant to curtail the states’
power in this area).

129. See Loving v. Virginia, 388 U.S. 1, 12 (1967) (describing the de