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which excluded several of Australia’s 
island territories from Australia’s migra-
tion zone, expanded the Department of 
Immigration and Citizenship’s (DIAC) 
power to intercept asylum seekers at sea, 
and authorized the DIAC to process these 
people abroad.

The Migration Amendment Act limits 
the rights of asylum seekers who land in one 
of the excised island territories or who are 
intercepted at sea by the DIAC. Intercepted 
asylum seekers are only eligible for tempo-
rary three-month visas and can no longer 
apply for permanent Australian visas, even 
if refugee status is granted. The Refugee 
Review Tribunal cannot review intercepted 
asylum seekers’ cases instead of the DIAC, 
nor can the Immigration Minister overturn 
visa rejections on public policy grounds.

The Pacific Solution allows Australia 
to skirt its responsibilities to refugees 
under international law. Australia’s Human 
Rights and Equal Opportunity Commission 
admits that having different levels of rights 
for asylum seekers processed in Australia 
and on foreign territory violates the 1951 
Convention on the Status of Refugees 
(Convention). Nauru is not a signatory of 
the Convention, which allows Australia to 
circumvent limitations on the use of deten-
tion. Detaining asylum seekers should only 
be permissible if “brief, absolutely neces-
sary, and instituted after other options have 
been implemented.”

Under the Pacific Solution, detaining 
asylum seekers is standard procedure. 
Some detainees from the Tampa Crisis 
were held in the camps for nearly four 
years before being resettled. Detainees on 
Nauru are not provided with employment, 
housing, education, or naturalization in a 
manner that conforms to international reg-
ulations. They are not allowed to work or 
mingle with Nauruan citizens. Almost all 
detainees who have remained in the camps 
for an extended period of time have devel-
oped some type of mental illness, which 
has resulted in widespread insomnia and 
many instances of self-mutilation. When 
the camps opened in 2001, Nauru closed its 
borders, severely restricting the possibility 
of legal aid, and denied visas to Australian 
lawyers representing the detainees. 

Since 2001, Australia has detained 
more than 1,600 asylum seekers from 

countries such as Afghanistan, Iran, Iraq, 
Pakistan, and Burma. The majority reset-
tled in Australia, New Zealand, or Europe; 
some voluntarily repatriated; and one died 
in camp. Australian officials intercepted 
a group of 83 asylum seekers fleeing the 
Sri Lankan civil war in February 2007. 
In September 2007, one of them went to 
Australia for medical treatment, 75 were 
granted refugee status, and on January 15, 
2008, 21 were settled in Australia. The 
other 54 recognized refugees will likely 
see the same resolution this year. The fate 
is less clear for the remaining seven who 
were not granted refugee status. Six face 
criminal charges for assaulting a Nauruan 
citizen.

When the Nauruan detention camps 
close, Australia will have spent over a bil-
lion dollars handling fewer than 1,700 ref-
ugees. The Pacific Solution was reportedly 
over 25 times more costly than processing 
asylum seekers at home. Furthermore, it 
failed to deter illegal immigration. 

The closure of the detention centers 
will leave the economically destitute 
island of Nauru without 20 percent of its 
Gross Domestic Product. After 90 years of 
intense phosphate mining by the British, 
Australians, and New Zealanders, Nauru, 
the smallest republic in the world, has no 
arable land or natural resources. Since 
gaining independence in 1968, Nauru 
built financial wealth from the phosphate 
industry. It later lost most of its capi-
tal and became a tax haven and money-
laundering center. Today 90 percent of 
the 13,528 Nauruans are unemployed. 
Nauruan Foreign Minister Kieren Keke 
publicly requested that Australia build a 
technical college on the island and provide 
guest worker visas for Nauruans. While 
Australian Federal Immigration Minister 
Chris Evans promised to continue to sup-
port Nauru financially, no specific plans 
have been finalized.

ASEAN Charter Provides 
Opportunity to Strengthen 
Regional Human Rights 
Standards

Dr. Surin Pitsuwan may have more 
influence over the future status of human 
rights in Southeast Asia than any other 
person. Inaugurated on January 7, 2008, 
the Secretary General of the Association of 

Southeast Asian Nations (ASEAN) begins 
his five-year term with the challenge of 
overseeing the ratification of the 40-year-
old regional organization’s first char-
ter. Drafted on November 20, 2007, the 
Charter would incorporate the ten mem-
ber nations (Brunei, Cambodia, Indonesia, 
Laos, Malaysia, Burma, The Philippines, 
Singapore, Thailand, and Vietnam) into a 
legal entity, creating a European Union-
style economic partnership, and commit-
ting each country to shared principles of 
human rights and democracy. 

Although the new Charter calls for 
establishing an institution devoted solely 
to upholding human rights, its weak lan-
guage diminishes the prospect of enforcing 
international standards. The Charter does 
not mention norms such as those in the 
Universal Declaration of Human Rights 
and does not allow ASEAN to suspend or 
terminate membership of a non-compliant 
nation. Currently only Indonesia, Malaysia, 
Thailand, and the Philippines have national 
human rights institutions. Even countries 
with these institutions have difficulty 
upholding human rights standards. In the 
past few years, Philippine security forces 
have extra-judicially killed hundreds of 
political activists and members of leftist 
political parties.

The Charter pays great deference to 
the autonomy of individual governments, 
despite having member states — for exam-
ple Burma — with long records of human 
rights abuses and resistance to interna-
tional pressure. Continuing a tradition of 
non-interference and consensus decision-
making, the Charter limits ASEAN’s abil-
ity to protect citizens from government 
abuses. Most recently the Burmese del-
egation prevented United Nations envoy 
Ibrahim Gambari from briefing ASEAN on 
the Burmese government’s bloody crack-
down of wide-scale anti-government pro-
tests in 2007.

The lengthy ratification process 
impedes implementation of improved 
human rights standards. The Charter calls 
for all ten countries to sign within a year. 
Singapore signed during Pitsuwan’s inau-
guration ceremony and remains the only 
country to ratify. Leaders of the Philippine 
Parliament threatened to reject the Charter 
unless the military dictatorship in Burma 
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takes concrete steps toward reform, such 
as freeing opposition leader and political 
prisoner Aung San Suu Kyi. Suu Kyi has 
been under house arrest since her National 
League for Democracy party won Burma’s 
last democratic parliamentary elections in 
1990. 

The secretive manner in which the 
Charter was drafted also hinders the rati-
fication process. Civil service groups such 
as trade unions, alienated by the closed 
door sessions, actively oppose ratification 
without further input.

The Charter’s weak language and 
ASEAN’s undefined role necessitate strong 
leadership and vision from the Secretary 
General in order to mold ASEAN into a 
legitimate mechanism for upholding the 
rights of citizens. Described as a per-
suasive politician, Pitsuwan received his 
Ph.D. in political science and Middle 
Eastern studies from Harvard University 
in the United States, then ran for a posi-
tion in the Parliament in his home town of 
Nakhon Si Thammarat, Thailand, where 
he served nine terms and was appointed 
Minister of Foreign Affairs. After leaving 
the foreign ministry in 2001, Pitsuwan was 
appointed as a member of the Commission 

on Human Security of the United Nations 
and served as an advisor to the International 
Commission on Intervention and State 
Sovereignty, which produced the well-
known Responsibility to Protect report. 
He also served on the International Labor 
Organization’s World Commission on the 
Social Dimension of Globalization. 

Whether the new ASEAN charter 
remains just an academic assertion of lofty 
goals or an institution of fundamental human 
rights depends largely on the decisions 
made in the next five years. Commissioners 
from the national human rights organiza-
tions of Indonesia, Malaysia, Thailand, 
and the Philippines met on January 29 to 
establish a framework for the proposed 
regional body, the ASEAN Human Rights 
Commission. During the two-day meeting, 
the commissioners proposed that members 
of the Commission be appointed by their 
respective foreign ministries from a list of 
candidates drawn by a selection commit-
tee consisting of national institutions and 
civil society. The proposal will go back 
to the four existing national commissions 
and individual national governments for 
further discussion before being submitted 
to ASEAN as a whole.  	 HRB
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Samphan referred to Pol Pot as a patriot 
and claimed that in the Khmer Rouge gov-
ernment “[t]here was no policy of starving 
people. Nor was there any direction set out 
for carrying out mass killings.” Samphan 
was charged with crimes against humanity 
and war crimes for his role in the Khmer 
Rouge regime. 	 HRB
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