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INTRODUCTION

UR GOAL IN THIS ESSAY is to analyze the practices of the
OEuropean Court of Human Rights (ECHR) and the

European Court of Justice (ECJ) to demonstrate how
both courts are currently addressing human rights violations in a
cooperative manner. Each court is addressing the complex ques-
tion of remedies for human rights violations by going beyond
pecuniary damages.! The ECHR has granted relief to prisoners
who are detained in violation of the 1950 European Convention
on Human Rights (the Convention). Meanwhile, the ECJ has
precluded the deportation of third country nationals under
domestic immigration laws because deportation would violate
the fundamental rights granted under European Union (EU) law,
as well as those protected by the Convention. Despite the differ-
ent structural constraints facing European supranational courts
today — limited enforcement mechanisms available to the
ECHR and the contended competences in the realm of human
rights jurisdiction of the ECJ — both courts are clearly setting a
progressive and innovative trend.

Until recently, the ECHR’s attitude toward reparations has
been quite conservative, because it regards its power to afford
reparations as discretionary. It has limited itself to stating that a
violation of the Convention has occurred and awarding pecuni-
ary or non-pecuniary compensation together with legal costs and
expenses. Since the latter half of the 1990s, however, the ECHR
has begun to recognize the ineffectiveness of its remedial action.
Despite states’ general compliance with the ECHR’s decisions,
recurrent breaches of the Convention not only “left several
applicants without a remedy to repair the consequences of the
violation but threatened the effectiveness of the [overall system
of human rights protection created by the Council of Europe].””?
As a result, in some exceptional cases the ECHR has started to
define specific remedial measures with which states must com-
ply. These are aimed, inter alia, at preventing future violations.

While the jurisprudence of the ECJ does not directly address
the protection of human rights, since 1969 the ECJ has made it
clear that, “fundamental human rights are enshrined in the gen-
eral principles of Community law and protected by the Court.”
Moreover, in 1992 the Treaty of the European Union expressly
included the protection of fundamental rights as guaranteed by
the Convention and resulting from the constitutional traditions
of the Member States in Article 6(2). With this provision, fun-
damental rights have become general principles of Community
law.*
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The European Court of Human Rights has ordered specific remedial
measures in several recent cases.

In examining the relationship between the two courts, it is
worth noting that all Member States of the EU — who are there-
fore beholden to the ECJ — are also parties to the Convention.
This scenario could create conflicts if opposite outcomes are
triggered in the two regional courts when interpreting similar
questions of fundamental rights.’

Since the 1990s the ECJ has interpreted EU law in light of
the jurisprudence of the ECHR. Interestingly, in cases concern-
ing individual freedoms, and particularly provisions on free
movement, the ECJ has widely referred to ECHR jurisprudence.
It referenced the right to respect the family life of non-EU
citizens who could not reside in the Community even after mar-
rying an EU national.® Recently, the practice of the ECJ has
highlighted an innovative approach to third country nationals by
guaranteeing them the right to stay in a Member State.



Our analysis of the new practices of the ECHR and ECJ
begins by examining two cases, Assanidze and Ilascu, concern-
ing violations of Article 5 of the Convention. The second part
concerns the Zhu and Jia cases, which marked the ECJ’s “free
movement of persons” jurisprudence concerning third country
nationals.

REPARATIONS BEFORE THE ECHR

The ECHR’s approach to reparations has typically been cau-
tious.” Once the ECHR finds a violation under the Convention,
it delivers declaratory judgments stating that the Convention
has been breached. It then awards pecuniary or non-pecuniary
compensation together with legal costs and expenses.®

The legal basis of the ECHR’s competence to award repara-
tions is prescribed by Article 41 of the Convention. Article 41
provides that, “[i]f the Court finds that there has been a violation
of the Convention or the protocols thereto, and if the internal
law of the High Contracting Party concerned allows only partial
reparation to be made, the Court shall, if necessary, afford just
satisfaction to the injured party.”

Scholars have noted that the ECHR interprets this article
very narrowly. In the ECHR’s view, “applicants are not entitled

ment, provided they “are compatible with the conclusions set
out in the Court’s judgment.”*

However, in the enforcement of the ECHR’s decisions state
discretion is subject to the supervisory function of the Committee
of Ministers of the Council of Europe (the Committee).'> Under
this mechanism, states are requested to provide the Committee
with information about the payment of any just satisfaction
awarded as well as measures adopted to comply with the
ECHR’s judgments.'®

The enforcement mechanisms ensure that state-implemented
measures are appropriate and designed to achieve the outcome
sought in the ECHR’s judgments. The strategy has proven effec-
tive. In the majority of cases, governments do abide by declara-
tory judgments by informing the Committee about measures
taken to redress violations of the Convention."” Additionally,
governments honor just satisfaction through pecuniary damages
as ordered by the ECHR.'

Recently, the ECHR has modified its practice in some
exceptional cases to form a more progressive approach toward
reparations in which the ECHR specifies that states should adopt
individual or general measures.” This change was triggered by
significant numbers of applications against states for violations

“Recently, the ECHR has modified its practice
in some exceptional cases to form a more progressive
approach toward reparations in which the ECHR
specifies that states should adopt individual
or general measures.”

to an award of just satisfaction; rather the Court has discretion
to grant a remedy based on equitable consideration and the facts
of each case.”!® The reasoning behind this reading of Article 41
is that initially the individual was the main focus of the Council
of Europe system of human rights protection. The ECHR was
established to provide a “collective inter-state guarantee that
would benefit individuals generally by requiring the national law
of the contracting parties to be kept within certain bounds.”!!

Moreover, because states are the primary responsible actors
to ensure compliance with the Convention, the fundamen-
tal principle informing the ECHR’s practice is subsidiarity.
Consequently, the ECHR can only exercise its remedial power
by affording just satisfaction if a state is in violation of the
Convention by partially or completely failing to comply with it.
This usually consists of pecuniary damages.

The ECHR has further specified that a judgment on a viola-
tion of the Convention requires states to cease the violation and
take measures aimed at reestablishing the situation that existed
before the infringement.!? In other words, “if restitutio in inte-
grum 1is possible, then it is for the state to carry it out, as the
Court itself has no power to effect restitution.”'* In addition, in
those cases where restitutio in integrum cannot be attained, the
state has the option to choose measures to abide by the judg-

12

already lodged with the ECHR leading to a reassessment of
the ECHR’s practice concerning reparations, and the overall
effectiveness of the Convention’s procedures. It became evident
that the repercussions of violations suffered by an injured party
cannot always be adequately remedied by the payment of just
satisfaction. Depending on the circumstances of each individual
case, compliance with the ECHR’s judgments may require the
respondent state to take measures in favor of the individual
applicant. Specific examples would be the re-opening of unfair
proceedings or revocation of a deportation order that was issued
despite the risk of inhumane treatment in the country of destina-
tion. States were also expected to take more general measures
aimed at preventing future violations by reviewing legislation,
rules and regulations, or judicial practice.

The ECHR’s new approach has been endorsed by the
Council of Ministers, which in May 2004 recommended
the ECHR change its approach to reparations by specifying
measures necessary to redress and prevent violations of the
Convention.? This innovative trend of the ECHR is especially
notable in two cases concerning violations of Article 5 of the
Convention, Assanidze v. Georgia®' and Illascu and Others v.
Moldova and Russia.?



‘THE PrRISONERS CASES’ BEFORE THE ECHR:
ASSANIDZE AND ILASCU

Mr. Tengiz Assanidze is the former mayor of Batumi, the
capital of the Ajarian Autonomous Republic of Georgia, and
a former Member of Parliament.”> On October 4, 1993, he
was arrested on suspicion of illegal financial dealings with
the Batumi Tobacco Manufacturing Company* and unlawful
possession and handling of firearms. On July 2, 2000, he filed
an application against Georgia before the ECHR claiming a
violation of Article 5 of the Convention. He argued that his con-
tinued detention by the authorities of the Ajarian Autonomous
Republic, despite having received a presidential pardon and
having been acquitted by the Supreme Court of Georgia in 2001,
constituted a violation of his right to liberty and security.?

The ECHR, sitting as a Grand Chamber, found a violation
of Article 5, maintaining that, “[I]t is inconceivable that in a
State subject to the rule of law a person should continue to be
deprived of his liberty despite the existence of a court order for
his release.”?® Remarkably, the ECHR went further, and after
noting that, “by its very nature, the violation found in the instant
case does not leave any real choice as to the measures required
to remedy it,”?” it ordered Georgia to “secure the applicant’s
release at the earliest possible date.”?®

In llascu v. Moldova, the ECHR came to a similar conclu-
sion. The case concerned four Moldovan nationals convicted by
the Supreme Court of the Moldavian Republic of Transnistria
(MRT). The MRT is a region of Moldova that proclaimed
independence in 1991 but has not been recognized by the
international community. The applicants contended that their
detention was not lawful because it was ordered by an entity not
recognized under international law.

The ECHR, sitting again as a Grand Chamber, noted that,
“none of the applicants was convicted by a ‘court.”” A sentence
of imprisonment passed by a judicial body such as the “‘Supreme
Court of the MRT” . . . [could not] be regarded as ‘lawful deten-
tion” ordered ‘in accordance with a procedure prescribed by
law.””* The ECHR therefore concluded that the detention of
Iascu until May 2001, and the continuing detention of the
three other applicants, violated Article 5 of the Convention.

Importantly, the ECHR further maintained that, “any con-
tinuation of the unlawful and arbitrary detention of the three
applicants would necessarily prolong the violation of Article
5 found by the Court and a breach of the respondent States’
obligation under Article 46 §1 of the Convention to abide by the
Court’s judgment.”' As a result, it requested that the respondent
state take “every measure to put an end to the arbitrary deten-
tion of the applicants still detained and to secure their immediate
release.”*

Georgia fulfilled its obligation four days after the ECHR
delivered the judgment.** Only one of the three applicants of the
llascu case has been released.*

REGIONAL CoOPERATION ON HuMAN RIGHTS:
‘THE IMMIGRANT CASES’ BEFORE THE EUROPEAN
COURT OF JUSTICE

This section analyzes two recent ECJ judgments, Zhu and
Jia. In both cases the ECJ, despite the limited competence of the
Community on immigration policy, prevented the violation of
free movement rights under EU law when it granted third coun-
try nationals the right to stay in a European Member State.
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Immigration policy in the EU is a major issue that has
heightened federalist tension between Member States and the
Community. Under the current allocation of federal powers, the
ECJ has confirmed that immigration law is a matter under the
jurisdiction of Member States, as only domestic legal orders can
decide whom to admit lawfully into a country.’® Zhu and Jia,
however, raised possible conflicts between the individual right
to free movement and rights guaranteed under the European
citizenship directive. In each case, the ECJ offered a progressive
interpretation of the right to free movement.

In the first case, Catherine Zhu, the ECJ succeeded in
expanding the interpretation of European citizenship.*® In grant-
ing the right of free movement to third country nationals, the
ECJ departed from a merely derivative concept of European
citizenship, namely that EU citizens need to be citizens of one
of the Member States. Mrs. Zhu, a pregnant Chinese woman,
moved to Northern Ireland to deliver her baby. Under Irish
naturalization law her baby, Catherine, became an Irish citizen
and, consequently, a European citizen. In taking up residence in
Northern Ireland, Mrs. Zhu’s purpose was to obtain a long term
visa to reside in the United Kingdom.’” The United Kingdom,
however, did not grant her permission to reside in its territory.
British authorities argued that the child had no right of residence
since she was underage and unable to exercise her rights under
European law.*®

Interpreting Directive 90/364/EEC on the right of resi-
dence, the ECJ held that minors benefit fully from the rights of
European citizenship, including rights of residence. Moreover,
the ECJ established that Mrs. Zhu also would have an indefinite
right of residence in the state as long as she served as caretaker to
the dependent family member and provided sufficient resources
for her baby “not to become a burden on the public finances
of the host Member State.”®* Finally, in determining that Mrs.
Zhu had a right to residence deriving from her daughter, ECJ
Advocate General Antonio Tizzano claimed that denial of such
right would contravene the principle of respect for the unity of
family life, as laid down by Article 8 of the ECHR “to which the
Court of Justice itself attributes fundamental importance.”*

In the Jia case, the ECJ decided that Ms. Jia, a retired
Chinese national, should be granted a resident permit as the fam-
ily member of a Community national, having exercised his own
right to free movement.*! Ms. Jia received a visitor’s visa valid
until August 21, 2003 from the Swedish Embassy in Beijing,
and in that same month she applied to remain in Sweden on the
grounds that she was related to a national of a Member State, her
son who is also a Chinese national who has been living with a
residence permit in Sweden since 1995, as a spouse of a German
Community national.

In support of her case for a residency permit, Ms. Jia dem-
onstrated that both she and her husband lived in very strained
circumstances in China and would not be able to support them-
selves without financial assistance from their son and his wife.
Ms. Jia’s application was rejected due to insufficient proof of
her financial dependence on her son, however, and the Swedish
court ordered her to return to China. On appeal before the
Swedish tribunal, the case was referred to the ECJ to determine
whether a third country national who is a relative of a citizen of
the EU can benefit from the right to permanent residence under
EU law. The ECIJ held that to benefit from the rights granted
under EU law, third country nationals married to citizens of



the EU must lawfully reside in a Member State.** Moreover,
the ECJ clarified the scope of ‘dependent’ family members
under Directive 73/148/ECC. These are family members of
Community nationals residing in a Member State. Furthermore
they must be in need of material support from their EU relatives
to meet their basic needs in their state of origin.** The ECJ held
that proof of material support could be adduced by any appropri-
ate means, but a mere undertaking by the national to support the
family member would not be sufficient.

ConNcLUSION: ASSESSING NEW TRENDS BEFORE
EuroPEAN COURTS

BotH SETs oF casks show a remarkable departure from ECHR
and ECJ practice. Rather than merely stating that there were
violations of Article 5 and awarding compensation, the ECHR
ordered the respondent States to take very specific remedial
measures, namely the release of individuals whose detention
was arbitrary under both domestic law and the Convention.
Scholars suggest that this new approach was dictated by the
gravity of situations of flagrant, grave, and continuing violations
of Article 5 brought to the court’s attention. The award of mon-
etary remedies would have been highly unsatisfactory in these
situations, as such remedies do nothing to prevent further viola-
tions, but provide relief only after the violation has occurred.

We hope that the ECHR will not abandon its innovative
approach in awarding reparations, and that it will extend it to
other cases of infringed rights enshrined in the Convention,
such as disappearances. Given the gravity of the human rights
violations involved in this sinister phenomenon, the expansive
approach to reparations showed in the Assanidze and llascu
cases would not only be welcome, but also completely appro-
priate for such circumstances.** We recognize, however, that
such an approach might pose a practical problem during the
execution phase. Indeed, a more daring attitude toward disap-
pearances would entail stringent remedial measures to address
the structural problems of domestic legal systems which may
prove very difficult for the Committee of Ministers to monitor.
Moreover, while the Committee appears to be willing to engage
in more “intrusive” monitoring of states’ compliance with the
ECHR judgments, the ECHR may be reluctant to extend the
approach adopted in the above mentioned cases, as doing so
might politicize the ECHR and thus undermine its legitimacy. In
addition, states that are likely to be condemned for such illegal

practices — here Russia provides a good example — may object
to a more invasive approach by these human rights institutions.

Similarly, the ECJ has demonstrated its willingness to
expand the rights of residency to third country nationals who
share a family relationship with EU citizens by upholding their
rights to free movement. In Zhu, despite a harsh reaction from
the Irish government, the ECJ guaranteed an infant and her
mother the right to reside in the EU.* Moreover, in Jia the ECJ
went beyond the narrow interpretation of the traditional abuse of
rights doctrine, holding that Ms. Jia should not be deported from
Sweden. Despite possible federal conflicts over competences on
immigration rules between Member States and EU institutions,
the ECJ has created two important precedents protecting third
country nationals’ right to reside in the EU.

Certainly these cases have created broader consequences
which affect the implementation and legitimacy of EU law.
While, for instance, Ireland demonstrated its discontent over the
outcomes of the abortion saga after it was reviewed by both the
EJC and the ECHR, the case of Catharine Zhu did not trigger the
same challenges to the supremacy of EU law and, in turn, to the
implementation by Ireland of European norms.* It is important,
however, to note that Zhu created an anti-immigrant backlash
within Irish immigration policies. Indeed, six months after this
case was decided, Ireland prepared a referendum to amend
Article 9 of the Irish constitution, which formerly granted Irish
citizenship to children born in Ireland from non-Irish parents.
In light of the 2004 referendum, not everyone born in Ireland
will automatically have a constitutional right to citizenship.
Similarly, in the aftermath of Jia, Sweden may very well take
immigration or employment measures to restrict access by third
country nationals.

Both courts have demonstrated their readiness to move
beyond mere monetary damages in making reparations for the
violation of fundamental rights and in modifying domestic legal
regimes.?’ Furthermore, they are willing to cooperate in setting
innovative trends that expand the protection of human rights in
Europe. In this essay we welcome the recent bold steps European
courts have taken toward enforcement, such as the release of
prisoners and the permission for third country nationals to reside
in the EU, but we have also cautioned against the possible back-
lashes following their judgments. HRB
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