Profile of Dr. Juan E. Garcés, Chief Lawyer in the Spanish Case

Against General Augusto Pinochet
by Steven Hernandex and Sarah C. Aird™

5" dition Act, the Bow Street
5 Magistrate’s Court in London
ruled in favor of: Spain’s

for-Life, General Augusto
"~ Pinochet, who is currently
" being held in Great Britain.
Deputy Chief Stipendiary
Magistrate Ronald Bartle com-
, mitted Senator Pinochet to
await the extradition decision of Great Britain’s Home Secretary
Jack Straw on 34 charges of torture and one charge of conspiracy
to torture. : ey ,

Dr. Juin E. Garcés, Spanish attorney and lead private prosecutor
in the Pinochet éase, envisioned this groundbreaking develop-
ment in international law. He spearheaded the case, coordinating,
and then heading a multinational team of ten lawyers represent-
ing nearly 4,000 survivors and families of survivors in approxi-
mately 3,000 cases of assassination, forced disappearance, and tor-
ture committed under Pinochet’s leadership. ]

On October 25, 1999, the Human Righis Brief interviewed Dr.
~ Garcés. What follows is both the personal account of a witness to
some of the most egregious crimes of the twentieth centuryand a
glimpse into the legal mind of a practitioner who represents the
victims of these crimes. ' :

The Lawyer Behind the Case L : '

After receiving his law and political science degrees from the
University of Madrid, Garcés completed his doctoral dissertation
on the Chilean economic and political systems at the University of

Paris at the Sorbonne in the late 1960s. His legal and political science -
background, coupled with a keen academic interest in Chile and

Dr. Salvador Allende’s invitation to be his political advisor, brought
Garcés to Santiago, Chile’s capital, in July 1970. Dr. Allende was
elected president of Chile in September 1970, and on September
11, 1973, the Chilean military, under the leadership of General
Pinochet, overthrew Allende’s civiian government. While the
Presidential Palace was under siege, President Allende ordered Gai-
cés to leave Chile so that someone would be Jefl to “tel the story,”
something that Garcés has been doing ever since,

The Will to Prosecute

For more than 25 years, Pinochet enjoyed complete ity
from prosecution for the crimes against humanity his govestanent
archestrated and conmmitted at bis behest. The (978 Chitean
Amnesty Decree, whicly is still in foree, grans amesty to ol

: n October 8, 1999,
_ pursuant to Great
§ Britain’s 1989 Extra-

g‘ request to extradite former
Chilean dictator and Senator- -

persons involved in the coup and governments between 173 and
1978, frustrating vicims’ attermpts 1o obtain justice in Chile,

In July 1996, Garcés and his colleagues filed clarges against
Pinochet in Spain because the Chilean judicial system, which is
plagued with corruption, made it impossible to seek justice within
Chile. Even after Garcés's team of lawyers initiated the case against
Pinochet, which was followed by separate investigations in other

“countries such as France, Belgium, and Switzerland, Chile remained
politically unwilling to investigate the allegations of massive human
rights violations against Pinochet. Recognizing that, under ideal cir-
cumstances, the Chilean courts would be the most appropriate
forums for prosecuting the former dictator, Garcés believes that,
at the moment, the Chilean courts are not a viable venue. A, lack
of political will, combined with the Amnesty Decree and the over-
sized military courts’ jurisdiction, make efforts to prosecute Pinochet
in Chile futile. As a consequence, Pinochet’s victims, en masse,
have come to Spain in their search for justice. ,

_ The ability of the Spanish courts to try Pinochet for interna-
tionally recognized crimes is the result of recent advances in inter-
national politics and law. The United Nations encouraged the
use of universal jurisdiction for crimes against humanity in Decem-
ber 1946, when it recognized the principles of the 1945 Nuremberg
Charter and the proceedings of the Nuremberg Tribunal, The
international community, however, has lacked the political will to
deal with such crimes. The international norms derived from thc
Nuremberg Tribunal remained dormant for 50 years as Cold War
politics dominated international relations, preventing both the-appli-
cation of the law, as well as its subsequent development.
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With the ending of the Cold War in 1990 and 1991, the veil pro-
tecting those individuals responsible for crimes committed during
the era lifted and the impunity that existed began to erode. For Gar-
cés, the Spanish judicial proceedings against Pinochet are just
one manifestation of the new political will to prosecute crimes
against international law.

Legal and political advances in Spain were also necessary

' before Garcés and his colleagues could begin to consider bring-

ing the case against Pinochet to trial. Garcés explained that it was
not until 1985 that the Spanish judiciary obtained the jurisdictional
competence to hear cases such as the one against Pinochet. In that
year, the Spanish Parliament passed the Organic Law of the Judi-

cial Power, granting universal jurisdiction to Spanish tribunals and .

allowing Spanish judges to consider prosecutions of certain inter-

- national crimes, such as genocide, terrorism, torture,
. counterfeiting, prostitution, piracy, and drug- trafficking, regard~
. less of the nationality of the perpetrators or victims.
According to Garcés, it is not only necessary that the law allow -

this type of case to be brought, but public support for the prose-
cution can be equally important to the success of the legal endeavor.
Fortunately, by the time the case against Pinochet became public
in October 1998, Spanish civil society had become accustomed to
the Spanish judiciary prosecuting crimes of terrorism committed
by state actors. In 1998, after years of police investigation and judi-
cial proceedings, the Spanish Supreme Court condemned Spain’s
former minister of the interior, Felipe Gonzailez, as well as his
highest police officials; for their responsibility in the abduction of
4 Basque nationalist during the 1980s. Exposure to the concept that
government officials should not be immune from prosecution
for acts of state terrorisin resulted in Spasish civil society’s support
of the Spanish judiciary’s extension of this power over General
Pinochet for crimes against humanity. B

Furthermore, only recently have Garcés and his associates felt
they could expect broad support from Chileans themselves. In 1995,
Chileans expressed limited support for holding state actors account-
able for the crimes Pinochet’s government committed. In that

year, the Chilean Supreme Court convicted Manuel Contreras, for- -

mer director of Chile’s National Intelligence Directorate (DINA},
a state institution responsible for many of Chile’s worst human rights
violations. The Chilean court found Contreras guilty for the Sep-

tember 29, 1976, assassination in Washington, D.C. of Orlando Lete- .

lier, the former Chilean minister of defense and ambassador to'the
United States under President Allende, and Letelier’s U.S. aide,

Ronni Moffitt. This favorable ruling, however, has limited prece- - .

dent value in Chile. Chile’s 1978 Amnesty Decree exonerates all
government officials implicated in crimes that the Pinochet gov-
ernment committed, with the one exception allowed for prose-
cution of those officials connected with the Letelier and Moffitt assas-
sinations. Accordingly, Pinochet and many others remain immune

__ under Chilean legislation.”

Building the Case

In July 1995, with the international and national legal founda-
tions set and evidence of expanding political will, the idea fo pros-
ecute Pinochet was born. Garcés and his colleagues began the ardu-
ous process of gathering testimony and accumulating évidence of
the former dictator’s crimes against humanity. Initial concerns in
the Spanish judiciary about Spain’s jurisdictional competence to
try such a case complicated the process: After much debate and
extensive consideration of national and international law, however,
11 magistrates of the Spanish National Criminal Court ruled that
Spam did have jurisdiction over the case against Pinochet, and the
court’s approval of Magistrate Baltazar Garzén’s request for the
arrest and extradition-of Pinochet to Spain was close to unanimous.

As representatives of the victims and their families, Garcés and
his colleagues also faced the challenge of convincing governments

to respect extradition obligations under the European Convention .

on Terrorism, which requires that signatories cooperate with each
other’s judicial procedures in matters related to terrorism. Spain

successfully invoked this treaty in the past for other international
crimes, such as narcotics tmfﬁcking and terrorism, but never uti-
lized the treaty for crimes against humanity.

Garcés and his associates had to decide the breadth of the
investigation as well. They debated whether to prosecute other
Chilean officials responsible for crimes against humanity or limit
their investigation to the highest official responsible for these
crimes, General Pinochet. Ultimately, they chose to limit their
prosecution to Pinochet and a few military and political leaders.
Garcés stated that he did not plan to prosecute lower officials. He
noted that the case against Pinochet is already having a positive effect
on the Chilean judiciary and he hopes that Chilean legislators will

. revoke the Amnesty Decree, allowing Chilean prosecutors to bring .
~these secondary officials to justice in Chile. Garcés does niot believe

the Chilean judiciary will face the same level of political and mili-
tary resistance as it did in the case against Pinochet.

The Impact of the Case against Pinochet
According to Garcés, the impact that the Pinochet case had on

the Chilean judicial system is striking. In particular, the case has
" helped the Chilean judiciary gain a greater degree of autonomy.

This is important because the Chilean judicial system has a history
plagued by political and military control, frustrating the applica-
tion of penal codes against political and Imhtaxy leaders. Until now,
there has not been a tremendous outery against the political influ-
ences in Chile that have restricted the judiciary’s ability to deliver

substantive justice. Today, however, there is a growing base of °

international and Chilean support for revising the Chilean judicial
system. Accusing Pinochet of crimes against humanity reaffirmed
the precedent that the conviction of Manuel Contreras set. The case
against Pinochet may also encourage the Chilean public to rally for
arepeal of the 1978 Amnesty Decree, allowing for the prosecution
of other officials of the Pinochet government responsible for
crimes against humanity.

Garcés hopes. that in the next five to ten years, activists and
prosecutors in other countries will bring similar cases against high
officials responsible for crimes against humanity. Not only does he
believe such cases would secure justice for the victims of such
crimes, but they also might deter current government officials
from committing similar crimes because they would fear being

~held accountable at a later date.

Asa parting interview question, the Human Rights Bmf asked Gar-
cés if there is one detail largely overlooked in the discussion sur-

rounding the case against Pinochet that he feels is crucial to a more

comprehensive understanding of the case and its context. In
response, Garcés explained.that opponents of the judicial pro-
ceedings have made constant attempts to politicize the proceed-
ings. Garcés believes these attempts detract attention from the vic-
tims and the crimes Pinochet had committed against them.

One of the most blatant examples of such an occurrence was
. on October 3, 1997, when the General Auditor of the Chilean Mil-
" itary made a special visit to Spain to justify, in political terms,
" Pinochet’s 1973 coup and subsequent crimes committed until

1990. The General Auditor argued to the Spanish investigating mag-
istrate that the case Garcés filed against Pinochet should be closed,

and Spain’s extradition request to the United ngdcm be retracted.
The presiding judge invited Garcés, as the victims’ counsel; to
reply. Garcés and his colleagues in this case believed that respond-
ing to those political issues would politicize the case, drawing
attention away from the real issues: that Pinochet committed egre-
gious crimes and should be prosecuted for them to the fullest extent
of the law. Garcés’s greatest hope is that countries will learn to sep-
arate legal principles from compromising political considerations
in their pursuit of justice. &

*Steven Herndndez and Sarah C. Aird are |.D. candidates at the

Washington College of Law. Steven Herndndez is providing research assis-
tance to Judn Gareés through the Washington College of Law International
Human Rights Law Clinic and Sarah C Aird is a staff writer for the

Human Rights Brief.




