NEWS FROM THE INTER-AMERICAN SYSTEM

by Nicole L. Grimm*

% n April 3, 1998, the Inter-Amer-
ican Commission on Human
“—# Rights (Commission) published
its 1997 Annual Report. The report
detailed the Commission’s activities dur-
ing 1997, including the results of its 95th,
96th, and 97th sessions. It also contained
information about certain important
activities conducted in 1998, including a
preliminary decision in the de Sierra case,
infra. The General Assembly of the Orga-
nization of American States (OAS)
adopted the Report in June 1997.

During the 95th session, which took
place between February 24 and March 3,
1997, the Commission identified certain
human rights issues that it wished to
study closely and bring to the attention
of the General Assembly. The first of
these issues was governments that have
come to power through means other
than free and fair popular elections. The
second issue was laws that limit the free
exercise of human rights recognized in
the American Convention on Human
Rights (American Convention) and the
American Declaration on the Rights and
Duties of Man (American Declaration)
based on claims of exception, such as
states of emergency. Third, the Com-
mission focused on countries in which
proof existed of massive and grave vio-
lations of internationally recognized
human rights. Finally, the Commission
examined countries that were in transi-
tion with respect to the three previously-
mentioned situations.

During this session, the Commission
also approved the American Declaration
on the Human Rights of Indigenous Peo-
ples. In doing so, it took into account the
testimony of and consultations with gov-
ernments, indigenous organizations, and
human rights organizations. Addition-
ally, the Commission considered ongoing
reports in the areas of prison conditions,
migrant workers and their families, and
women’s rights. '

Also in this session, the Commission
agreed to make an in locovisit to Bolivia,
at the Bolivian government’s behest. This
trip took place between April 26 and
May 2, 1997. The government’s purpose
in'soliciting the visit was to gain more
information about miners whom mem-
bers of the Bolivian armed forces
allegedly killed in the regions of
Capasirca, Llallagua, and Amayapampa
in December 1996.

The 96th session took place between
April 21 and April 25, 1997. Among other
activities, Ambassador Brian Dickson of
Canada requested an in loco visit by the
Commission to observe the procedures

that apply to refugees seeking to enter
Canada. The Commission accepted this
request.

The 97th session occurred between
September 29 and October 17, 1997. In
addition to other events, the Commission
agreed to create a special rapporteur on
freedom of expression. It also approved
preparations for an in loco visit to Colom-
bia in order to directly monitor that
country’s human rights situation, which
many observers regard as the worst in
the hemisphere. This visit took place
between December 1 and December 8,
1997, and a report of the visit is expected
in fall 1998.

Throughout 1997, the Inter-Ameri-
can Court on Human Rights worked with
the Commission. The two bodies dis-
cussed ways to improve Inter-American
human rights procedures and examined
several issues in detail, including admis-
sibility procedures, verification of pre-
cautionary measures, evidentiary proce-
dures, and confidentiality issues.
Additionally, the Commission collabo-
rated on several activities with African
states, including an ongoing exchange
program with the African Commission
on Human and Peoples’ Rights. The
Commission also participated in the
“African Human Rights Camp,” which
taught African judges and lawyers about
the Inter-American Human Rights Sys-
tem. Finally, the Commission continued
to work with the armed forces of OAS
member states during 1997 to establish
a culture of respect for human rights in
military organizations.

The Commission released, inter alia,
reports on the following individual matters:

Juan Carlos Abella (Argentina)

Facts: Petitioner Abella was one of 49
petitioners in this case. On January 23,
1989, an armed group attacked and
gained control of a military barracks
located in the province of Buenos Aires.
A 30-hour battle ensued between the
armed group and approximately 3,500
members of the Argentine security
forces, that resulted in the deaths of sev-
eral security force members and 19 of the
attackers. After the battle ended, state
agents captured a number of persons
who allegedly participated in the attack.
During their captivity, many of them
were tortured and several either “disap-
peared” or were extrajudicially executed.
Several others were convicted and sen-
tenced to jail sentences that ranged from
ten years to life under a criminal statute
called the “Defense of Democracy” law.
This law specifically applies to violent
acts directed against democracy and the
Argentine constitutional order, and it

severely limits defendants’ abilities to
appeal their sentences.

Conclusions: Consulting the Geneva
Conventions to interpret the American
Convention, the Commission deter-
mined that the 19 armed attackers killed
during the battle died under conditions
of internal armed combat. It also found
that the evidence did not indicate that
Argentina used illegal methods of com-
bat during the battle. As a result, the
state did not violate the human rights of
these 19 people. Argentina did, how-
ever, violate the right to life (Article 4)
of nine petitioners by “disappearing”
four and extrajudicially executing five
of them. Argentina also violated the right
to physical integrity (Article 5.2) and the
right to appeal judgments to a higher
court (Article 8.2.h) of 20 petitioners by
sentencing and imprisoning them under
the “Defense of Democracy” law. Finally,
Argentina violated the right to simple
and prompt recourse (Article 25.1) of all
29 of the “disappeared,” executed, and
imprisoned petitioners by failing to
diligently investigate the alleged events
after they took place.

Recommendations: Argentina should
make an independent, complete, and
impartial investigation of the events on
January 23, 1989. Furthermore, Argentina
should analyze the results of this investi-
gation in order to identify and punish
the individuals who were responsible for
human rights violations during the inci-
dent. Argentina should also take the
necessary steps to ensure that proper
appellate recourse is available for defen-
dants convicted under the “Defense of
Democracy” law. Finally, Argentina
should make reparations to the victims of
human rights violations and their families.

Gustavo Carranza (Argentina)

Facts: An order of the former military
government removed Petitioner Car-
ranza from his position as a lower court
magistrate in 1976. In 1986, an Argentine
court declared Carranza’s case non-
justiciable. Its decision stated that the
courts are not competent to judge the
justice, prudence, or efficiency of the
procedures for removing this magistrate
because these procedures are of an inher-
ently political nature. The Argentine
Supreme Court upheld the lower court’s
decision in 1987.

Conclusion: The Commission deter-
mined that Argentina’s failure to make a
decision based on the merits of Carranza’s
case violated his rights to a fair trial (Arti-
cle 8) and to judicial protection (Article
25) under the American Convention.
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Recommendations: Argentina should
compensate Carranza for violations of
his human rights.

Tarcisio Medina Charry (Colombia)

Facts: The Colombian Commission
of Jurists brought this petition before
the Commission on behalf of Medina
Charry, a journalist for a Communist
Party newspaper who “disappeared” on
February 19, 1988, after Colombian state
agents detained him. Witnesses who saw
the victim at the moment of his detention
heard police agents state that they were
detaining him because of his affiliation
with the paper. Although the govern-
ment investigated various persons and
charged some with minor offenses as a
result of the Petitioner’s allegations,
Colombian penal procedures failed to
punish anyone for the crime of causing
the victim’s “disappearance.” Colombia
did, however, make reparations to the
victim’s family in accordance with a rec-
ommendation by the Commission in an
earlier report on this case.

Conclusions: The Commission found
that Colombia violated Medina Charry’s
rights to a judicial personality (Article 3),
life (Article 4), personal integrity (Arti-
cle 5), personal liberty (Article 7), judi-
cial guarantees (Article 8), freedom of
expression (Article 13), and judicial pro-
tection (Article 25).

Recommendations: Colombia should
conduct an impartial and effective-
investigation in order to determine who
was responsible for human rights viola-
tions against the victim and determine
what happened to him after his “disap-
pearance.” Colombia should also respect
the victim’s family’s wishes during the

process of finding his remains and laying
them to rest. Finally, Colombia should
enact legislation that ensures the
prevention of “disappearances,” the pro-
tection of “disappeared” persons, and
the adequate investigation of “disap-
pearance” cases.

Maria Eugenia Morales de Sierra
(Guatemala)

Facts: Petitioner de Sierra filed on
behalf of herself and other Guatemalan
women, complaining that the
Guatemalan Civil Code gives different
legal rights to married men and women.
For example, within a marriage, the law
gives the husband the right to act as the
primary representative of the couple and
to dispose of marital property. A mar-
ried women, in contrast, is only able to
actas the couple’s representative in cer-
tain limited circumstances. In addition,
the law places on married women the
responsibility to care for the home and
children, and permits them to work out-
side the home only if such work does
not interfere with their domestic duties.
In 1995, de Sierra advised the Commis-
sion that the Guatemalan Constitutional
Court found these provisions to be con-
stitutional. The Commission examined
the American Convention’s concept of
“victim” in deciding the claim’s admissi-
bility.

Conclusions: The Commission
decided that it would admit the case,
advise the parties of its decision, solicit
their opinions about the possibility of
initiating friendly settlement proceed-
ings, and continue with its analysis of
the issues presented by the parties.

Recommendations: The Commission
has made no recommendations on the
case at this time.

Severiano y Hermelindo Santiz Géme:z
“Ejido Morelia”
(Mexico)

Facts: On January 6 or 7, 1994, Mex-
ican army forces entered the indigenous
community of Morelia, in the state of
Chiapas. They forced the men of the vil-
lage out of their houses and confined
them in the church and basketball court,
where they forced them to lay face down.
While the men were detained, the sol-
diers ransacked the village houses and
stores and destroyed the medical clinic.
Soldiers separated three residents from
the group of men, tortured them in the
sacristy of the church, and ran over them
with military vehicles. Their remains were
found on a nearby road on February 11,
1994. Mexican criminal procedures failed
to punish anyone for their deaths.

Conclusions: The Commission deter-
mined that Mexico violated the men’s
rights to life (Article 4), personal integrity
(Article 5), personal liberty (Article 7),
Jjudicial guarantees (Article 8), and judi-
cial protection (Article 25).

Recommendations: Mexico should
appoint an independent prosecutor to
perform a prompt, impartial, and effec-
tive investigation into the incident and
use the investigation’s results to apply
criminal sanctions to individuals who
were responsible. Mexico should also
make reparations to the families of the
victims. Finally, Mexico should introduce
legislation that will ensure the rights to
Jjudicial guarantees and protection that
are defined in Articles 8 and 25 of the
American Convention. &

* Nicole Grimm is a third year J.D. can-
didate at the Washington College of Law
and the Senior Articles Editor for The
Human Rights Brief.
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The Tahirih Justice Center now has
two full-time attorneys, who are currently
working on approximately six cases. The
center offers free legal services to immi-
grant women facing human rights
abuses, and specializes in asylum cases
that result from abuses such as female
genital mutilation, rape, forced mar-
riage, and sexual slavery. In addition, it
provides additional non-legal services,
such as a medical referral program in
which physicians examine center clients
at no cost and a social services referral
program which runs a pen pal program
for women in detention who are waiting
for their cases to be heard. Recognizing
the importance of corroborating the tes-
timony of female refugees with the tes-

timony of cultural and anthropological
experts, the center also operates an
expert witness referral program.

Bashir obtained an associate posi-
tion at Arnold & Porter in September

Bashir found herself frustrated
by the limited resources
available te women in similar
situations in the D.C. area.

1997, where she is currently a member
of the International Trade & Litigation
Practice group. She does a substantial
amount of work in the international

trade field, as well as intellectual prop-

erty and international disputes. She also
spends 15% to 30% of her time per-
forming pro bono work, primarily
through the Tahirik Justice Center.
When not busy working for Arnold &
Porter and the Tahirih Justice Center,
Bashir keeps an extensive travel sched-
ule, giving lectures on gender-based
asylum issues and the state of immigra-
tion law. She is also currently a member
of the Bahd’ National Committee for
the Advancement of Women. ©

* Barbara Cochrane is a first year J.D.
candidate at the Washington College of Law
and a Junior Staff Writer for The Human
Rights Brief.
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