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FIELD REPORT

Alternatives to Obeying Superior Orders;
A Question for the International Criminal Court

by Rajeev Purohit®

he formation of a permanent

International Criminal Court

(ICC) before the turn of the cen-
tury is very likely (see The Brief, Winter
1997). A considerable amount of work
has been, and continues to be under-
taken, by many different bodies to ensure
the establishment of the ICC. Govern-
ments, International Organizations, and
Non-Governmental Organizations
(NGOs) have worked together to develop
the law that will govern a permanent ICC.

The Proposed Provision

The signatory states to the Interna-
tional Criminal Court Statute shall
enact provisions in their domestic
legislation to ensure:

1) that an individual, whether a civil-
ian or a member of the armed
forces, has a suitable forum in
which to obtain an opinion con-
cerning the legality of orders he
has received from a member of
the armed forces,

2) that such a forum is readily avail-
able, is independent from the
armed forces, has sufficient legal
competence and authority to
carry out its tasks,

3) that a suitable review process
exists,

4) that, in accordance with the spirit
of this provision, the individual
has all additional safeguards nec-
essary to ensure that he is not
forced, or coerced, to commit an
act that he believes to be illegal.

This article will examine the “Supe-
rior Orders Defense,” one key aspect
of the proposed legislation. Jurispru-
dence in this area would benefit from
the development of additional subor-
dinate protection. This article seeks to
showhow the addition of a provision to
an 1CC statute on the impermissibility of
“Superior Orders Defense,” is required.

Military law is based on a hierarchi-
cal system which requires obedience by
subordinates to the orders of a supe-
rior. This approach, from the perspec-
tive of preventing violations of law, is
predicated on the assumption that the
superior can be deterred from wrongful

conduct by the imposition of criminal
responsibility for unlawful commands.
The logic of such an approach, how-
ever, does not always work in practice.

Crimes against Humanity, for exam-
ple, are crimes usually requiring the
participation of the organs of the state,
thereby exonerating subordinates who
carry out orders, which in turn, reduce
the deterrent factor. The goal of

Although the defense of supe-
rior orders is impermissible, it
must also be recognized that
the individual subordinate
needs greater protection.

Humanitarian law is to prevent certain
forms of harm to protected classes.
Accomplishment of this goal requires a
broad base of responsibility.

Legal developments after the Sec-
ond World War made clear that holding
only superiors responsible would not
create a sufficient deterrent effect. The
Nuremberg Charter, in Article 8, artic-
ulated this position. “The fact that the
defendant acted pursuant to an order of
his Government or of a superior shall
not free him from responsibility, but
may be considered in mitigation of pun-
ishment, if the Tribunal determines
that justice so requires.”

Although the defense of superior
orders is impermissible, it must also be
recognized that the individual subordi-
nate needs greater protection. Whether
the impermissibility of the superior
orders defense will be addressed in the
main text of the statute of the ICC, orin
the rules of procedure is unclear. NGOs
involved in the process of developing
the statute of the ICC recognize that it
will be included in some form.

The following scenario illustrates what
may occur if the ICC is formed without

Under the ICC statute, which
embodies customary inter-
national law, the defense of
superior orders is
impermissible.

Military students salute their commanding
officer.

any alternative to obeying superior
orders.

Scenario

An internal armed conflict occurs. A
private in the army of the group claim-
ing to be the legitimate government of
the State is ordered to commit certain
legally questionable acts. The private
believes that if he commits these acts he
will have breached international law.
The private realizes that there is a risk
that he will be indicted by the ICC for
his conduct. Furthermore, he is aware
that if he commits such violative acts, the
order of a superior is irrelevant. Under
the ICC statute, which embodies cus-
tomary international law, the defense of
superior orders is impermissible. The
private will be held individually respon-
sible for the acts he commits, when they
violate international law.

The private does not have a forum
within his’country in which questions
regarding the legitimacy of superior
orders can be heard. The domestic leg-
islation of the country regulates mili-
tary conduct by the “due obedience
code,” which does not have provisions,
such as those found in the U.S. gov-
ernment Field Manual on the Law of
Land Warfare. The private then has the
choice of obeying the orders of the
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Superior Orders, continued from page 12

superior, breaking international law, in
the process making himself individu-
ally liable for his actions; or he may dis-
obey the orders of his superior, and
thus possibly be prosecuted for breach
of the domestic law of his country.

Scenario Analysis

A scenario such as the one described
above is certain to occur, unless a pro-
vision similar to the one provided in
this article is added to the current pro-
‘posed statute of the ICC. It is equitable
to say that if individuals are to be held
to a standard which does not allow them
to claim the superior orders defense,
domestic provisions must exist to
address the concerns of the individual.
The forum created must legitimately
allow for questions regarding whether
a proposed course of action would
breach international law. This domestic

A scenario such as the one
described above is certain to
occur, unless a provision simi-
lar to the one provided in this
article is added to the current
proposed statute of the ICC.

forum must shield the individual from
being forced to commit acts that he
believes violate international law.

The necessity of such a provision is
not based solely on the question of fair-
ness. One of the functions of the ICC
would be to act as a deterrent. For the
ICC to be an effective deterrent, it must
make individuals fear punishment to a
degree that will prevent illegal action.
In the situation described above, the
individual is faced with certain prosecu-
tion at the domestic level and probable
prosecution at the international level. It

This domestic forum must
shield the individual from
being forced to commit acts
that he believes violate inter-
national law.

is possible that the individual will con-
sider following the order of a superior as
the ‘safer’ option from a personal per-
spective. If there is an alternative avail-
able, such as the one suggested above,

the individual can follow his initial belief
and avoid acting on the orders that
would cause him to breach international
law.

The issue of sovereign decision mak-
ing, vis-a-vis the armed forces of a
nation, will be raised as a barrier to
such a proposal. However, many coun-
tries already have provisions in their
domestic law addressing these issues.
One such example is the U.S. law gov-
erning a soldier’s right to refuse to obey
an illegal order. The law in the United
States is a unilateral attempt to address
this vital issue. It has been recognized in
the United States, especially in light of
the facts surrounding United States v.
Calley, that the subordinate must have
the right to question orders. In Calley,
a group of soldiers refused to follow
Calley’s orders in the massacre of vil-
lagers in the My Lai incident during
the Vietnam War. Soldiers have a duty
to question illegal orders and to refuse
to obey them. The U.S. law in this area
is an excellent example of a country
beginning to address the need for pro-
tection for subordinates.

There is, admittedly, no guarantee
that such a provision will ensure a
state’s compliance with the require-
ments outlined in an ICC treaty. There
is the possibility, however, that the real-

For the ICC to be an effective
deterrent, it must make
individuals fear punishment to
a degree that will prevent
illegal action.

ization that the state is a signatory party .

will influence governmental policy and
facilitate domestic legislation. Domes-
tic legislation provides a needed
counter-weight to the superior orders
defense. A provision, such as the one
under discussion, will allow individu-
als to avoid committing illegal acts while
further solidifying the premise that a
superior order does not legitimize ille-
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The program sought to impress upon the
participants that these rights are an inter-
national obligation. The participants also
tried to formulate solutions to the most
common stumbling blocks to judicial
access and judicial remedy, namely a lack
of resources and inefficiency.

Wednesday: The trainees were
involved in examining due process rights
such as the right to a lawyer, the right to
present a defense, the right to cross-exam-
ination, the right to appeal, the right to
liberty, and prisoners’ rights. They exam-
ined international legal texts and engaged
in more role-playing exercises.

Thursday: This session focused on
economic, social, and cultural rights. For
instance, the participants explored issues
concerning women’s rights and envi-
ronmental rights. Human rights experts
from the Americas presented the impor-
tance of these topics to the training mem-
bers. An IDB panel also discussed the
role of financial institutions in judicial
reform. Also on Thursday, a panel of fed-
eral judges from North America and
supreme court judges from Latin Amer-
ica discussed the independence of the
judiciary.

Friday: This session focused almost
exclusively on freedom of the press and
freedom of information (which includes
freedom of expression, assembly, reli-
gion, and the right to conscientious
objection). Many Central and Latin
American countries have been gradually
adopting a standard of real malicia or
“reckless disregard” to be proven in civil
or criminal cases brought by public offi-
cials against journalists. Such a standard
protects journalists because it requires
more than a mere showing of negligence
on the part of the journalist when pub-
lishing articles about public officials. The
Inter-American Court and Commission
have relied on this standard in their deci-
sions and writings. The importance of
real malicia will be impressed upon the
participants, particularly on those from
new democracies. The press has an
important role to play because it some-
times acts in the place of the judiciary in
exposing corruption. Freedom of press
and information, moreover, have the
highest stature of all international human
rights provisions in the American Con-
vention.

One exciting aspect of the project is
the creation of a network that will provide
judges with access to materials on inter-
national and fundamental human rights.
The network, through the use of e-mail
and the Internet, will enable judges to
exchange judicial decisions. Most impor-
tantly, if the project is ultimately a success,
it can easily be replicated in other parts
of the world. &
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