














THE UNFULFILLED PROMISE OF ONCALE 

proving that the harassment was directed against him "because of his 
sex The principal way in which this burden may be met is with proof that 
the harasser acted out of sexual attraction to the employee. In 
McWilliams, we noted that a male employee who undertakes to prove 
sexual harassment directed at him by another male may use evidence of 
the harassed homosexuality to demonstrate that the action was directed 
at him because he is a man. But we cautioned that proof of such 
homosexuality must include more than "merely suggestive conduct. 

7 F.3d 745, 752 (4th Cir. 1996) (citations omitted). 

Judge Manion of the 7th Circuit echoes the same philosophy: 

When a male worker is making paltry sexual remarks to or about a male 
coworker, the automatic response is not that he is say.ng these th,ngs 
because the target of the offensive talk is male. For a Title VII sexual 
harassment claim to exist, the target must show more, such as a 
homosexual man was harassing another man because he was a man-a 
man the harasser found sexually attractive. Otherwise the inference is 
SaUhef male harasser uses the sexual gutter-talk to mock, hurt, cntic.ze, 
intimidate, or otherwise denigrate the other male because of some 
animosity jealousy, antipathy, or even hate. Without more it is 
unreasonable to infer that the harassment was meted out because he is a 

male. 

Doe at 605 (dissenting). 

In an effort to rationalize this double standard, Judge Manion explains that in 

the typical male harassing female case, 

the courts were not asked to consider whether the harassment was 
"because of such individual's sex" because in the typical case the 
discriminatory nature of the conduct is readily apparent: a woman has 
S with offensive behavior by a man or men, but nc, mer.were 
targeted Courts deal with the facts and arguments presented so the fact 
that the courts have never questioned whether male-on-female 
harassment of an explicit sexual nature was ''because of such md.vidual s 
sex" does not mean that we need not look for such proof. 

Id. 






































































