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Go Out and Look: The Challenge and
Promise of Empirical Scholarship in
Contract Law

David V. Snyder

The opportune scholarly moment has arrived for iecap
scholarship in contract law. Exhortations to dgeical work have
long resounded through the academy, at least $iecéime of the
Legal Realists, but as is often observed, the &eadiccomplished
little of the kind of empirical work that they hadmind, or of the kind
we mean when we speak of empiricism (a definitiqaaht that will
be taken up shortly). Not until the pioneering work of Stewart
Macaulay, as well as Lawrence Friedman and otHdtedNisconsin
School, did empirical work get off the ground inienportant way, at
least as far as contracts are concefnéehd aside from the work of
the Wisconsin Schodlthe law reviews for many years continued their
long record of purity, largely unsullied by empsim. In recent years,

* Professor of Law, Tulane University School ofA;aChair, Section on Contracts,
Association of American Law Schools (2005-2006)! oAthe papers published here were
first presented at the annual meeting of the AAEStBn on Contracts on January 6, 2006,
in Washington, D.C. | would like to thank all dfet participants in the symposium and the
editors of theTulane Law Revievior their extraordinary efforts in making this gyosium
happen without so much as a hiccup, despite thetwatural disaster in the history of the
nation, a change of venue of more than 1000 maled,a rearrangement of the schedule. |
owe particular gratitude to Stewart Macaulay f& ¢@mments on a draft, and | would also
like to acknowledge the extremely able researdstasse of Jamie L. Walter.

1. SeeWILLIAM TWINING, KARL LLEWELLYN AND THE REALIST MOVEMENT 39
(1973); Stewart Macaulagontracts, New Legal Realism and Improving the dé&tion of
The Yellow Submarine, 80UL. L. REv. 1159 (2006).

2. SeeStewart MacaulayNon-Contractual Relations in Business: A Prelimjna
Study 28 Av. Soc. Rev. 55, 55-67 (1963) (using empirical methodologgxamine the use
of contracts in exchange relationshipspwRENCE M. FRIEDMAN, CONTRACT LAw IN
AMERICA: A SocIAL AND Economic CAsE Stuby 3, 9-13 (1965) (analyzing over 500
Wisconsin contract cases in order to explore thatioaship between contract law and
societal institutions).

3. SeeSymposiumThe Relevance of Contract Thedt967 Ws. L. Rev. 803.
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EMPIRICAL SCHOLARSHIP

though, the pages have gained texture from emipmoek, and there
is now certainly enough of it to warrant a gathgrihevoted to
empirical scholarship in contract law.

My role in this symposium, as well as the role tbése
introductory reflections, is adventurous. | am empiricist. Yet
nearly all scholars of contract law are inevitahtgrested in empirical
work on the subject, and nearly all of us are comsa of empirical
scholarship. We read it and are informed by itir @ews are shaped
by it. Our classes and writings reflect it. Witiore careful study and
closer thought, however, we may find that we arss lesliably
informed than we think, and we are correspondingtyreater need of
more work done with greater rigor. The reflectidhat follow are
those of a consumer of empiricism, and they arectid at fellow
consumers as well as those who offer empirical workhese
ruminations are centered on three points: what me&an by
empiricism how we may be misled by failures to adhere taldished
rules of inference, and why we must be wary of ipigioo much on
scientific appearances.

The necessary starting point is definitional, @nsl surprisingly
convoluted. The wordmpiricand its various forms have long carried
connotations of the worst kind of pseudo-sciénéer a long time, a
practitioner of empiricism was, by definition, “auapk” or “[a]
pretender, impostor, [or] charlatah."This meaning seems to come
from a school of medical and scientific thoughtt teschewed theory
and based its practices solely on observation, rexpe, or
experiment. Whatever ancient patina (through an associatitntive
Greek sect oFumeipicoi) might otherwise have lent respectability to
empirical practices seems largely to have dissipatethe usage of
Renaissance and early Modern tirhetistead, empiricists were the
sort of quack physicians so well known, even nawalt contracts
scholars—and probably most contracts students.

Certainly this sort of definition is more thanitdd uncongenial
for a symposium devoted to empirical scholarshigl, @bviously the
word has somehow been rehabilitated, becoming migtrespectable

4 OxFORD ENGLISH DICTIONARY 188 (2d ed. 1989) (defining “empiric”).
5. Id.

6 Seeid.

7 Seeid.

8' SeeCarlill v. Carbolic Smoke Ball Co., (1892) 1 Q.B56 (Eng. Ct. App.);
A.W.B. SimpsonQuackery and Contract Law: The Case of the Catchfsthoke Balll4 J.
LEGAL STuD. 345, 345 (1985).
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but scholarly, and perhaps even scientific. | wdt pretend to know
how this change occurred, but an apparent cooelathay be
observed: the negative connotation of empiricissapgpeared along
with the empiricists’ disdain for theory. Indeedjuch legal
scholarship is both theoretical or doctrinal aslves empirical.
Perhaps this coupling of empirical observation witleoretical
thinking or doctrinal analysis helps to rescue eicipm from
guackery, or irrelevance.

A further etymological observation may help ustier
understand the role of empiricism in today’s screblgp. Beyond
its association with th&ureipixoi, the word is related téureipia,
or experiencé? At a time when long experience in practice is
often eschewed by legal academia, empirical rebealfows the
academy a different, more scientific form of expede. Lacking
years of courtroom argument or contract negotiatischolars
nonetheless hope—and need—to know what is happenitside
the stone walls of the law school. Empirical watkne properly,
can help to fill that need, and in some ways it darso in a way
that is more reliable than first-hand experienc&xperienced
experts can explain, on their own authority, whas happened in
their experience, and if they enjoy long experieand expertise,
they may well assume and assert that practice bE@wis the
same as in their bailiwick. Empirical digging iscessary to verify
these assertions, and the digging often showsptiaatice is more
varied than the expert disclosed, or even khewn addition, the
reach for empiricism fits with the push away fromofpssional
training and the pull toward the sort of scholgostalued in the
nonprofessional departments of the university. sTpoint will
arise again later.

Etymological discursus notwithstanding, delvingtointhe
dictionary has yet to disclose the kind of deforitithat seems
comfortable in the legal academic setting. Mamgalecademics are
referring to statistical or other quantitative gse when they discuss
empirical scholarshiff, but the endeavor is broadér. Professors

9. Seelee Epstein & Gary KingThe Rules of Inferencé9 U.CHi. L. Rev. 1, 3-6
(2002).

10. SeeOxrFORDENGLISH DICTIONARY, supranote 4, at 188.

11. SeeJames J. WhiteThe Influence of International Practice on the Riewvi of
Article 5 of the UCC16 Nw. J.INT'LL. & Bus. 189, 213 (1995).

12. SeeMichael Heise,The Importance of Being Empiricé26 RePr L. Rev. 807,
810 (1999); Craig Allen NardEmpirical Legal Scholarship: Reestablishing a Dagle
Between the Academy and Professi®Bh WAKE FORESTL. Rev. 347, 349 (1995); Peter H.
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Epstein and King offer the following definition, thag that it includes
guantitative and qualitative work: “The word ‘emigal’ denotes
evidence about the world based on observation per@nce.”
Empiricism they say, is simply about “basing conclusions on
observation or experimentatiolt."Their article, still relatively recent,
is probably the most authoritative guide to emplriwork for legal
scholars, and it aims to bring the rigor of theelsces into the legal
academy® The core of the definition—observation, expergenar
experiment—resonates reasonably well with the ebrivork that
contracts scholars often mean when they speak pfieism, and the
remainder of this Article will take Professors HEpstand King's
definition as authoritative.

As a mere consumer of empirical work, | am hanallsgt position
to criticize these masters. Yet a reader and coesmay still observe
that their definition includes a term that they ortpntly
recharacterize later in the article. To be empirical, they say, the
evidence must be “about the world.”In this form, the phrase seems
to carry little meaning, as there is little thab@ in some way “about
the world.*® Even most theory has to do with the world in wag or
another. Still, Professors Epstein and King anérdy at a significant
point that comes out when they rephrase and spgaatedly of the
“real world.”® They seem hesitant to use the phrase formalty, bu
their urge to link empiricism with the real worklthe best instinct. It
again brings back the Legal Realists.

In their efforts to free the law from what theynsmlered an arid
conceptualism, the Realists suggested an antidate rhight be
summed up by a slogan: Go out and look. This ideauld suggest,
is at the heart of the sort of work that contractslars would identify
as empirical. The slogan includes the point tingpigcism may be
gualitative as well as quantitative, and that thengr to what is often
called “an empirical question” need not involve amymbers, much

Schuck,Why Don't Law Professors Do More Empirical Rese@r@® J.LEGAL Epuc. 323,
323 (1989).

13. Epstein & Kingsupranote 9, at 2-3.

14. Id. at 2;see alsdOXFORD ENGLISH DICTIONARY, supranote 4, at 189 (providing a
second definition oémpiricallyas “[b]y means of observation and experiment”).

15. Epstein & Kingsupranote 9, at 2.

16. Seeidat1-2.

17. Seeidat 2.
18. Seeid.
19. Seeid.

20. Id. passimlemphasis added).
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less sophisticated statistical analysis or leaums®l of Greek letters.

(The reverse is true as well: the presence of emrdnd Greek letters
does not make an article empirical. These reflestare indeed a case
in point.)

At the same time, the thirst to know what maydmered from
going out and looking is slaked only unsatisfatdoy pulling case
reporters from the library shelves or running deesc¢hrough Westlaw
or Lexis. In understanding the sort of empiricirat | am arguing
for,  would like to begin with three nonrigorougggestions:

1. Judicial case analysis does segmempirical.

2. Quantitative analysis is not necessarily ercytiri

3. Empirical scholarship must have to do with alavthat we
are willing to call “real.”

To begin with the first proposition, consider gbthetical article
about a single Supreme Court case, €&arnival Cruise Lines v.
Shute! Assume the article dissects the majority opirgiod predicts
the implications for future doctrine. The articensiders the dissent
and places the entire case in the context of piregedses, statutes,
and scholarship. It is a thoroughly done piecefullsand perhaps
important. It does not seem empirical; most catdracholars would
not refer to it as a new empirical article on cacts of adhesion,
unconscionability, forum selection clauses, or laing else. This
description would still hold even if the articlecindes a copy of the
cruise ticket as it is reproduced by Justice Swi7eifihe article would
need something more to be considered empirica: attthor would
have to go out and look at something, and he woedtl to look at
something other than cases, statutes, and articles.

For the same reason, a quantitative statistiaysis of the case
law would make the article no more empirical. Siggpthe author
surveyed all cases weighing the unconscionabifiiprmm selection
clauses. The cases are coded for purposes atisthtanalysis and
reported in tabular form (similar to the work oromissory estoppel
by Professor Hillman, some of whose tables appeligure 1 to help
give a flavor of the kind of statistical summanatths involvedy>
This work would make the article more useful, angrenmportant,

21. 499 U.S.585 (1991).

22. Seeidat 605 (Stevens, J., dissenting).

23. SeeRobert A. Hillman, Questioning the “New Consensus” on Promissory
Estoppel: An Empirical and Theoretical Stu®8 GLum. L. Rev. 580, tbls. 1.3, 2.1-.2
(1998).
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but it is no more empirical for having used eithembers or statistical
technigues. While this view may be controvergalticularly given
current usage within the legal acadéfhig,can in fact be defended
rigorously, based on the King and Epstein definittbat we have
taken as authoritative. Similarly, an article is no less empirical for
stressing qualitative factofs.Thus the second proposition holds, even
under careful assessment.

FIGURE 1
Table 1.3
Win Rate of Promissory Estoppel Claims on the Mdesitrial Courts
Plaintiff Wins Plaintiff Loses
N (%) N (%) Total
Promissory Estoppel 6 (5.45) 104 (94.55) 110

Claim$*
Comparison: Win Rates 14,308 (54.77) 11,818 (45.23 26,126
for Contract Claims in
Federal District Court
Case®

5These state trial court and federal district ccaits from the data were successful or failechermterits,
as definegupra

These data are derived from a “database of abbuniliion federal district court civil cases terraiad
over the last 17 fiscal years. The data were gathiey the Administrative Office of the United 8t
Courts, assembled by the Federal Judicial Cemergdisseminated by the Inter-university Consortiam
Political and Social Research.” Quoting from the nternet at
<http://iteddy.law.cornell.edu:8090/questcv2.htmisited Feb. 3, 1998) (on file with tH@olumbia Law
Revieyy where the data is available. The plaintiff waterreported in this Table is for all types of cactt
cases terminated in federal district courts duistgl years 1990-1994 (July 1, 1989 through Sepéer80,
1994) for which the method of disposition was atpet motion, jury verdict, directed verdict, comjury
trial. Cases that were disposed of by defaultrjugg or consent judgment are not included.

Table 2.78
Win Rates of Promissory Estoppel Claims by Subyaiter—
Outcome of Cases Decided on the Merits

Subject Matter of PE claim succeeded on the merits

Dispute N (%) Total
Employment 6 (4.23) 142
Construction 2 (22.22) 9
Sale of Real Property 1 (10.00) 10

24. See supraote 12 and accompanying text (citing Heise, Namd, Schuck).

25. See supraote 14 and accompanying text.

26. See, e.g.Juliet P. KostritskyThe Rise and Fall of Promissory Estoppel or Is
Promissory Estoppel Really as Unsuccessful as &chShy It Is: A New Look at the Data
37 WAKE FORESTL. REv. 531, 584-85 (2002) (recognizing the importancegudlitative
judgments in understanding win/loss rate§)Sidney W. DeLongThe New Requirement of
Enforcement Reliance in Commercial Promissory Esbp Section 90 as Catch-22997
Wis. L. Rev. 943, 943 (discussing judicial receptivity to coemmial actors’ efforts to
minimize liability based on promissory estoppel).

27. Hillman,supranote 23, at 591.

28. Id.at593.
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Lease of Real Property 0 (0.00) 4
Loaning of Funds 0 (0.00) 13
Sale of Goods 4 (22.22) 18
Sale of Intangibles 0 (0.00) 4
Lease of Equipment 1 (33.33) 3
Promissory Note 0 (0.00) 5
Other 15 (16.85) 89
Unclear 0 (0.00) 2
Total 29 (9.70) 299
Table 2.2°

Win Rates of Promissory Estoppel Claims in Whichj&ct Matter
Was Employment—Outcome of Cases Decided on thedMeri

Subject Matter of Dispute PE claim succeeded omimits

N (%) Total
Employment 6 (4.23) 142
All Other Subject Matter 23 (14.65) 157
Total 29 (9.70) 299

Fisher's exact test (2-sided) p = 0.003

The only point of this argument that cannot beexééd
rigorously is the first and seemingly most obvipiee: that a simple
case note is not empirical. Whether that casemetés the adjective
“empirical” turns on what we consider to be the fldbfor purposes
of empirical research. If the library and the &umpe Court are part of
the world—and in some way, surely they must be—thercase note
is empirical scholarshifS. In fact, so is Professor Hillman's work
debunking the new consensus on promissory estdppeld both, as
is important below, are subject to the rules oériafice” Again,
though, Professor Hillman’s work is meore empirical just because it
uses statistical analysis.

The urge that prompted the Realists to want towgaand look,
which is perhaps the same urge that prompts Porfe&pstein and
King to refer to the “real world,” indicates a desand need to know
more about what happens in matters that are rietted within the
library of the law school or the computer in eaatufty office. The
intellectual history of contract scholarship suggésat this urge to go
out and look needs encouragement wherever posdiaeusing the

29. Id.

30. This point was made at the live symposium tofeBsor Richard Owen Lempert
of the University of Michigan. Richard Owen LempeaRemarks at the Association of
American Law Schools Annual Meeting, Panel on EitglirScholarship in Contract Law
(Jan. 6, 2006) (transcript available at http://waals.org/am2006/program/Friday.html).

31. SeeHillman, supranote 23, at 582, 595-96.

32. SeeEpstein & Kingsupranote 9, at 2.
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current interest in empiricism on the world outdiake law schools and
the appellate courts could lead to much-neededhitlation—Ilight
that could and should be put to use in the pra@iwaimportant work
done by lawyers, law professors, and judges.

Note that the argument that empirical work is algming out
and looking is not an argument about what is ingobrt Although
they did not do it much, some of the Realists disbgt and look a bit.
Possibly they were naive; in any event, some aof thbor appears
remarkably unimportant though perfectly empiricalUnderhill
Moore’s studies of parking in New Haven are perhtyes most
famous example, “a symbol of the ridiculous andeesjve pursuit of
trivia by the highly talented®* Similarly, unempirical work can be of
immense utility and importance, taking as an exanmplch of the
work of the late Professor FarnswoifthWhen we say that work is
empirical we mean that it undertakes something fetybe doctrinal
or the theoretical, and that different aspect iatinese reflections aim
to highlight. It turns out to be, | think, the de® go out, look, and
report back.

The other two points of these reflections can lalenmore
briefly. The first is the need for care when doorgusing empirical
research. Because so many of us without traimirsgience or social
science nevertheless need to use the fruits ofrigadpwork, it is easy
both to miss the flaws that make some empiricakwmrreliable, and
it is just as easy to misuse or misunderstand gigrfgood empirical
scholarship.  Fortunately, a solution to this peablis readily
available. InThe Rules of InferencBrofessors Epstein and King take
on the task of educating the legal academy on tihes rto be
followed® In this regard, the widest definition of empsiti is
necessary, for almost all legal research is sutmeattleast some of the
rules of inference. Indeed, in that sense we falvdeen doing
empirical research, though we may be just as segas M. Jourdain

33. Though technically outside the field of cootreaw, Professor White's lament
about the drafting of revised Article 5 (LettersQ@redit) of the Uniform Commercial Code
(UCC) without the benefit of empirical knowledgkigtrates the point nicely, and the same
point could be made with respect to much of thétidgathat is even closer to the contracts
field, such as the amendments to UCC Article 2g§alSeeWhite, supranote 11, at 189,
211-13.

34. TWINING, supranote 1, at 63, 65-66.

35. For example, the following works are unemglrio the sense used here, but
nonetheless important: BLLAN FARNSWORTH CONTRACTS (4th ed. 2004); EALLAN
FARNSWORTH CHANGING YOURMIND: THE LAW OF REGRETTEDDECISIONS(1998).

36. SeeEpstein & King supranote 9.
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EMPIRICAL SCHOLARSHIP

was to discover that he had been speaking proséofty years
without knowing itt” Now that we know it, we can do so more
consciously, with some awareness of the rules,vatidan effort to
distinguish the good from the bd.

Professor Epstein and King’s article is not ormyc@l reading
for both producers and consumers of empirical reked is easily
accessible. True, it is long. But the basic poicéin be gleaned
quickly. The length of the article comes from thany examples of
missteps in the legal literatufe. The authors explain the rules and
their significance in language that is clear even untutored law
professors. While the rules and principles arg tasnderstand once
they are explained, they are not all obvious, and a mistake to
assume that common sense is enough to evaluatberlaeid how to
rely on empirical scholarship. Without considerihg arguments that
arise from their piece (or similar learning), we aloomed to repeat
the nearly constant errors that Professors EpsteirKing have found.
Without due care, these mistakes will pervade lonking everyday,
from basic conceptions about the way the worldooitracting works
to what we teach in the classroom.

The third and final point is a cautionary musinigoa the
American legal academy: the current popularitgrapirical research
and seductive quantifications is a striking paratlethe nineteenth-
century idea of legal science, as well as vari@miges of that
perennial yeariny. The stereotypical image of a Langdellian legal
scholar working “in much the way that a scientistadvers scientific
principles” has now been largely discredited, efeme still feel the
same pull that Langdell did to prove the worthegfdl scholarship in
the context of a universify. Even scholars as early as Williston
recognized that these scientific, purely deductiaed almost

37. SeeXEAN-BAPTISTEPOQUELIN (MOLIERE), LE BOURGEOISGENTILHOMME act 2, sc.
4 (Claude K. Abraham ed., Prentice-Hall, Inc. 1968)70) (‘Par ma foi! il y a plus de
quarante ans que je dis de la prose sans que jissesrien . . 7).

38. Curiously, Grant Gilmore made this very obaton. RANT GILMORE, THE
DEATH OF CONTRACT 5-6 (1974) (“Once it has been revealed to usithatreally prose that
we are speaking, we immediately become concernauat altheory of language, about rules
of grammar and syntax, about differentiating gosaige from bad.”).

39. SeeEpstein & King supranote 9passim

40. Certainly the most amusing account ®\E GILMORE, THE AGES OFAMERICAN
Law 41-67 (1977) (noting the scientific impact on Aioan Law prior to World War |,
specifically influenced by Christopher Columbus gdell and his contemporaries).

41. W. Burlette CarteReconstructing LangdelB2 Gu. L. Rev. 1, 2-4 (1997)see,
e.g, Dennis Pattersohangdell's Legacy90 Nw. L. Rev. 196, 196 (1995).
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Euclidean pretensions at science were troubledft@ndhortcomings
of that approach are even more apparent*Aow.

No doubt the current moves toward empiricism &téeb placed
than the now-discredited ones, with better qudliBeholars working
with more sophisticated methods. Neverthelessugsider might still
wonder if he observes the same straining that aidti identified
when he reacted to the previous generation’s ctnospof legal
science:

Law is a science but it is a pragmatic sciencecati rarely deal with
the absolute. Questions of how far and how muclstaatly intrude,
and the questions of degree thus introduced refprirtheir solution
determination of doubtful facts and comparativeuivg of interests,
which have no mathematical equivalefits.

That lesson is a hard one to learn. The lessdundies the limits of
scientific approaches, the dangers of their illisiof certainty, and the
merits of less scientific inquiriés. Langdell taught us much, and gave
us mucH?® That experience has clarified the shortcomingshisf
method and the misguided nature of his scientdprations does not
make his work useless. On the other hand, if weofaee some of the
same scientific aspirations in current empiricddotarship, and feel
not enough of a twinge of recognition to requinedaefore we pin too
much on legal scientific aspirations, then we haneed failed to
learn from Langdell, or from Williston, much lesorBin and the
Realists.

That we cannot pin the world on empiricism, thquighrdly
takes away anything real. Empirical scholarshiulisof insight and
learning for all teachers and scholars of contieagt and the present
papers are fine examples. The study presentedoliesephen Choi
and Mitu Gulati may come from a rarefied stratunthe contracts
world, but it raises immediate questions for camgrascholars and
teacher§® The data come from sovereign debt contracts—erot

42. SeeSaMUEL WILLISTON, LIFE AND LAw: AN AUTOBIOGRAPHY 202 (1940).

43. Id.

44. On the last point, see Professor Macaulaydriboition to this symposium, as
notedsupranote 1.

45. Observing Holmes’s citations to Langdell is iateresting exercise in itself;
Holmes certainly knew both the use and the limftd.angdell's work. See, e.g.O.W.
HoLMES, JR., THE COMMON LAw 286, 305-06, 335 (18819ge alsdPattersonsupranote 41.
For a more critical view, see John Henry Schlelgahgdell’s Legacy or, The Case of the
Empty Envelope36 SaN. L. Rev. 1517 (1984) (reviewing &BERT B. STEVENS, LAw
ScHooL: LEGAL EDUCATION IN AMERICA FROM THE1850s TO THE198Gs (1983)).

46. Stephen J. Choi & G. Mitu Gulafin Empirical Study of Securities Disclosure
Practice 80 TuL. L. Rev. 1023 (2006).
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words, government bonds. These contracts for emgnioans,
starting in the hundreds of millions of dollarspncand do support
expensive, elite lawyering. They are also subgectelaborate
disclosure rules promulgated by the SEC. Yet aogpiinvestigation
shows that the actual disclosures made in thewedtl are topsy-
turvy, with issuers uselessly disclosing well-knoimformation that
may not even need to be mentioned, but failing isclase more
important information, even though this failure magll violate the
securities law$. Even more curiously, the empirical findings da no
suggest that issuers are hiding damaging informattale touting the
encouraging points.  More likely, these expensivédyyered
transactions seem simply to be following the pcastiperceived as
usual in the marketplace, a seeming network effettis leading to
systematically unbalanced disclosiffesFor contracts teachers who
must take on the slippery problems associatedduities to disclos,
there are important lessons here, most pointediytabe questionable
efficacy of imposing rules. If the SEC cannot auhi optimal
disclosure, can the common law?

George Geis takes on a different common law isshes article:
the optimal precision of default rulds. Would it be better to have
different default rules for different contexts,tbe same simple default
for all? In his inquiry, he takes dtiadley v. Baxendafé the typical
testing ground for default rule research, and aghsther the law
might do better to have different default rules didferent kinds of
contracts. To answer this question, he uses tgtyaollected and
analyzed marketing data to create computerized |aiions of
“sample economies.” The article tests whethenglesi simple default
rule would work better than a more complex “commbdafault rule”
that is more sensitive to context. The methodf iiseparticularly
intriguing, as it shows how the rich world of maikg data can be
used in contracts scholarship. The method alsothedenefit of
showing how Baron Alderson’s opinion works wheméets a digital
music player, an autologous blood donation, ordhetidian travel
mug, among other things.

47. 1d. at 1062.

48. Id. at 1068.

49. See, e.g RESTATEMENT(SECOND) OF CONTRACTS 88 160-161 (1981)%ee alsad.
§ 153 (unilateral mistake).

50. George S. Geig\n Experiment in the Optimal Precision of Contr&atfault
Rules 80 TuL.L. Rev. ___ (2006).

51. 9 Ex. 341, 156 Eng. Rep. 145 (Exch. 1854)é/ldn, B.).
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A symposium on empirical legal scholarship wouldt e
complete without Professor Macaulay, and his eimrthis volume
calls for a new legal realism. He goes beyondotiggnal realists in
two important ways: as already noted, he actuditly empirical
scholarship? and more importantly for present purposes, heruoeg
to try to pull scholars from their accustomed plgcthe mandarinate,
shaded by the baroque accretions that they haweladdhe edifice of
appellate opinions. The “living law” or the “law action® is where
Professor Macaulay wants us—studying the relatiooahs that hold
contracts togethéf,the deterrent effect of terroristic civil tridfsthe
negotiation that is different for black people ttfan white peopl&?
and the functional mix of public and private lawimgk’ This is a
complex and resonant call, reverberating througma&wic, political,
and historical theory, as is demonstrated in thegims of his article.
His argument also takes on empirical theory, chgiley the notion
that studies which violate one or more of the lofthes of inference,
studies which lack a random sample, or which cabeoteplicated,
tell us nothing®? Through all of these complexities, his call i#i st
centered on the urge to go out and [Boknd then—only then—to
draw a map of contract law that is real, that Wélp us avoid fatal
collisions, that perhaps will keep us from gettiogf. Until someone
draws a better mdp.

Debora Threedy's contribution on legal archaeologgves
empirical scholarship forward on a number of fréhts Having
practiced legal archaeology with her prominent wtad Alaska

52. As notedsuprg the original realists called for empiricism bid ttle, and what
they did was of questionable utilitySeesupranotes 1, 34 and accompanying text. The
pioneering work was Macaulagtipranote 2 and accompanying text.

53. SeeMacaulaysupranote 1passim

54. |d.at 1169, 1180.

55. Id. at 1165-67.

56. Id.at1177-79.

57. Id.at1171-72.

58. Id.at 1182 & n.94.

59. See idat 1183 (stating that “our best bet is to find onenore people who know
what is going on and ask them”).

60. SeeStewart MacaulaylLawyers and Consumer Protection Lavigl Law &
Soc'y Rev. 115, 118-20 (1979) (stating that the study “stidad read as a preliminary study,
offering suggestions the author thinks are truaughdo warrant reliance until someone is
willing to invest enough to produce better datalaclly enough to find a way to get them”).

61. Debora L. Threedy.egal Archaeology: Excavating Cases, Reconstrgctin
Context 80 TuL. L. Rev. 1195 (2006).
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EMPIRICAL SCHOLARSHIP

Packers’ Ass’n v. Domenicbhere she takes on several theoretical and
methodological challenges. The article helpstti# need for more
work on methodology in legal scholarship, and ivates the
argument for “grounded theorizing,” in which datee aused to
construct the theoretical agenda rather than tiex @tay around. The
method is appealing as producing theory based idere, although
of course the true test for such theories will camé¢hey are tested in
new settings. The article goes on to show how ghigess can be
achieved, and more importantly, how it can be dilytuseful rather
than simply entertainintj. Canvassing the existing literature in legal
archaeology, Professor Threedy shows how caseestadid similar
work can expose the relation between social changethe law, as
well as the social constructions inherent in tigallprocess.

All of these scholars have gone out and lookeds important
work, and we all benefit.

62. 117 F. 99 (9th Cir. 19023ge alsoDebora L. ThreedyA Fish Story: Alaska
Packers’ Ass’'n v. Domenico, 200GAH L. Rev. 185.

63. Professor Threedy’s article is respondinght dbjections voiced by Professor
William Twining, e.g., inCannibalism and Legal Literaturé® QxFORD J.LEG STuD. 423,
430 (1986) (reviewing AVBRIAN SIMPSON, CANNIBALISM AND THE COMMON LAW (1984)).
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