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Introduction

In the past eight years, the threat of climate change has become 
increasingly clear. While oil prices have retreated recently, 
the untenability of continued U.S. dependence on dwindling 

fossil fuels controlled by unfriendly governments is now a com-
mon talking point of politicians and pundits. At the same time, 
interest in clean tech businesses has grown in the investment 
community. In the face of these challenges and opportunities, 
however, the federal response has, with some minor exceptions, 
been wanting. All that may 
change with the incoming 
administration. 

But, even if the federal 
government continues to lag 
behind, there will still be a 
steady drumbeat of climate, 
energy efficiency, and green 
building legislation at the 
state and local level. Except 
where federal lands are con-
cerned, real estate develop-
ment has historically been 
regulated by cities and coun-
ties, with state governments 
setting minimum planning 
and subdivision standards. 
Consequently, local govern-
ments have been largely free 
to experiment with legisla-
tion requiring and encourag-
ing greater energy efficiency 
and reduced environmental impacts in real estate projects. 

This article describes some recent developments in green 
building legislation and suggests possible implications for the 
clean tech industry. Part I briefly describes why land use and 
building policies are critical for addressing energy and climate 
impacts, presenting a big opportunity for clean tech innovation. 
Part II reviews recent green building legislation, including: (1) 
ordinances tied to the Leadership in Energy and Environmental 
Design (LEED) standards issued by the U.S. Green Building 
Council (USGBC), with a focus on green building legislation in 
Boston, Chicago, Dallas, Los Angeles, San Diego, San Francisco, 
Seattle, and Washington D.C., (2) New York City’s Climate 
Protection Act, (3) Berkeley’s renewable energy and efficiency 
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financing initiative, (4) California’s recently adopted Green 
Building Code, and (5) California’s AB 1881, which updates 
the state’s model landscape water efficiency ordinance. Part III 
concludes by observing that most green building legislation does 
not force developers to incorporate specific technologies (for 
example, on-site photovoltaic panels or geothermal heat pumps). 
Rather, the benefits to clean tech from green building legislation 
flow from increased awareness, comfort, and fluency with green 
building requirements and technologies among real estate devel-

opers, architects, investors, 
attorneys, government offi-
cials, and policymakers. 

I. Why Buildings 
Matter
    The built environ-
ment presents an important 
opportunity for clean tech 
and environmental policy 
innovation for four reasons: 
(A) buildings account for a 
large chunk of energy use 
and environmental impacts; 
(B) half of the buildings 
existing in 2030 will have 
been constructed after the 
year 2000; (C) consequently, 
there is potentially a big 
market and good prospects 
for improvement through 
investments in efficiency 

and on-site alternative energy; and (D) development patterns 
and land use policy have spillover impacts on transportation and 
efforts to improve energy efficiency in automobiles.

Building Impacts
Bank robbers rob banks because that is where the money is. 

To make an equally obvious point, the built environment mat-
ters from an environmental and clean tech perspective because, 
according to the USGBC, buildings consume 70% of the elec-
tricity used in the United States, 39% of all primary energy use, 
and 12.2% of potable water use, and account for 39% of all 
carbon emissions.1  
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Building Turnover and New Construction
Arthur C. Nelson, in a paper presented for the Brookings 

Institution Metropolitan Policy Program, concludes that: “The 
nation had about 300 billion square feet of built space in 2000. 
By 2030, the nation will need about 427 billion square feet of 
built space to accommodate growth projections. About 82 billion 
of that will be from replacement of existing space and 131 will be 
new space. Thus, 50 percent of that 427 billion will have to be 
constructed between now and then.”2 Needless to say, this huge 
wave of new construction provides a large potential market for 
green building innovation.

cars and make suburban sprawl the dominant form of modern 
U.S. development.6 The Urban Land Institute has argued force-
fully that unless land use policies change to promote compact 
development, increases in vehicle miles traveled (VMT) will wipe 
out any gains in efficiency and reduced carbon emissions from 
tougher vehicle efficiency standards.7   

II. A Review of Recent Green Building 
Legislation

This Part reviews (A) the recent LEED-based green build-
ing ordinances adopted by select municipalities8, (B) New York 
City’s Climate Protection Act, (C) Berkeley’s Sustainable Energy 
Financing Districts, and (D) California’s Green Building Code 
and recent landscape water efficiency statute.

A. LEED-Based Zoning Ordinances
The USGBC is a non-profit private organization that 

publishes voluntary green building design standards and certifies 
projects which meet those standards through its LEED Green 
Building Rating System. 

LEED certification programs are tailored to different types 
of development and different stages of planning, specifically: 
New Construction (for new commercial development), Com-
mercial Interiors (for tenant improvements to existing buildings), 
Core and Shell (for construction of the core and shell of new 
buildings, i.e., building envelopes, structure and HVAC), Retail, 
Homes, Schools, Healthcare, Existing Buildings: Operation and 
Maintenance (provides standards for ongoing operation of exist-
ing buildings not undergoing major renovation), and Neighbor-
hood Development (this certification standard is in its pilot 
phase and will provide standards for sustainable neighborhoods 
and multi-building developments; LEED ND focuses primarily 
on project siting and infrastructure rather than specific building 
construction). 

LEED awards points to projects that meet certain siting, 
design, and performance criteria. The LEED New Construc-
tion standard, for example, awards points for projects in the 
following areas: 1) “Sustainable Sites,” 2) “Water Efficiency,” 
3) “Energy and Atmosphere,” 4) “Materials and Resources,” 5) 
“Indoor Environmental Quality,” and 5) “Innovation and Design 
Process.” Projects receive varying levels of LEED certification 
depending on the total number of points received. For example, 

“The nation had about 300 billion square feet 

of built space in 2000. By 2030, the nation 

will need about 427 billion square feet… to 

accommodate growth projections.”

…unless land use policies change to promote 

compact development, increases in vehicle 

miles traveled (VMT) will wipe out any gains 

in efficiency and reduced carbon emissions 

from tougher vehicle efficiency standards.

Gains from Building Efficiency
Further improvements in building design and construction 

can generate substantial “negawatts,” a term coined by Amory 
Lovins of the Rocky Mountain Institute to describe power avail-
ability created by efficiency measures rather than new power 
plants.3 Efficiency has a proven track record of success. A recent 
study by David Roland-Holst at UC Berkeley noted that, as a 
result of utility company efficiency incentives and tougher build-
ing and appliance standards, California per capita electricity use 
has remained flat over the last 30 years while nationwide electric-
ity use has increased by almost 50%. “The results included saving 
more than 12,000 MW of peak demand (equivalent to avoid-
ing 24 giant power plants), and about 40,000 GWh each year 
(equivalent to 15 percent of California’s energy consumption).”4   
Appliance and building standards accounted for about half of 
these savings. The study notes that California building and appli-
ance efficiency standards have saved more than $56 billion in 
electricity and natural gas costs and predicts further savings and 
job creation from additional efficiency measures.5 

As discussed below, further improvements in California 
building design and efficiency will be implemented through the 
state’s Green Building Code. 

Spillover Effects of Land Use Policy
In addition to impacts from power consumed in the con-

struction and operation of buildings, the built environment has 
additional spillover impacts on energy use and climate by affect-
ing traffic patterns. Twentieth century land use policies that sub-
sidized highways, privileged single family residences, discouraged 
mixed use, set maximum densities, mandated off-street parking, 
and set minimum lot sizes conspired to increase dependence on 
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a LEED New Construc-
tion project must receive 
26 out of 69 points to be 
“Certified,” 33 out of 69 
points to qualify for “Sil-
ver” status, 39 out of 69 to 
reach “Gold” status, and 
52 out of 69 to achieve 
“Platinum” status.9 LEED 
contains certain minimal 
requirements in a few 
areas, but otherwise does 
not generally require that 
any specific measure be 
adopted. Again, continu-
ing with the LEED New Construction example, this standard 
requires 1) an erosion and sedimentation control plan for con-
struction activities, 2) energy-related systems that are installed and 
verified to perform consistent with owner project requirements, 
3) projects that meet minimum energy efficiency standards, 4) no 
use of chlorofluorocarbons (“CFC’s”) in HVAC systems, 5)space 
dedicated for collection and storage of recyclables, 6) minimum 
indoor air quality standards, and 7) steps to minimize occupant 
exposure to tobacco smoke.10 Aside from these requirements, an 
applicant for LEED New Construction certification is free to 
choose from a menu of optionsin order to earn points for LEED 
certification.

Although LEED does not require that specific technologies 
be incorporated into a project, preliminary evidence indicates 
that LEED projects tend to be more efficient than conventional 
buildings. A recent U.S. Green Building Council Study concluded 
that LEED certified buildings have, on average, 25–30% lower 
energy use than the national average for similar buildings.11 

While LEED standards are voluntary, they are quickly 
becoming the most widely accepted standard for green develop-
ment. The number of LEED-certified projects has grown rapidly 
since LEED-NC standards were first issued in 2000.12 

The spread of LEED standards for green buildings in the 
marketplace will be accelerated by the growing number of state 
and local governments that are requiring new projects to meet 
LEED standards. As of December 1, 2008, 31 state governments, 
112 cities, 32 counties, and 28 towns have green building legisla-
tion, incentives, executive orders, or policies.13 

The most common 
LEED legislation requires 
state and local governments to 
meet LEED standards when 
constructing or renovating gov-
ernment-owned property. For 
example, Governor Deval Pat-
rick’s Executive Order No. 484 
requires, among other things, 
that all new construction and 
major renovation projects, 
over 20,000 square feet, by 
the Commonwealth of Massa-
chusetts meet LEED standards, 
have energy performance 20% 

better than required by the Massachusetts Energy Code, and 
reduce outdoor water consumption by 50% and indoor water 
consumption by 20% over standard baseline assumptions.14 

Of more interest for the broader real estate and clean tech 
market are LEED regulations that apply to private development. 
These regulations generally take one of the following approaches: 
1) a requirement that private development over a certain size be 
LEED certified (this is Boston’s approach, as described below), 
2) expedited permitting for LEED certified projects (Chicago, 
discussed below, is an example), 3) tax credits for LEED projects, 
4) favorable tax assessments, and 5) “density bonuses” that allow 
a LEED certified project to be developed at a greater density than 
would otherwise be allowed by the underlying zoning ordinance 
(Seattle is an example of this approach).

The following is a snapshot of some of the green building 
ordinances now in effect for private development in some large 
U.S. cities.

Boston15

Adopted on January 10, 2007, Boston’s green building ordi-
nance requires that projects over 50,000 square feet be “LEED 
certifiable,” meaning that project applicants must submit to the 
city a LEED checklist showing that the project would receive 
enough points under LEED to reach “Certified” status, although 
actual certification by the USGBC is not required. It is possible 
that some time and money may be saved by not requiring actual 
LEED certification, though Boston’s ordinance requires that 
much of the documentation required for certification be pre-
pared in any case (completing the LEED checklist and obtaining 
certification from a LEED Accredited Professional “and/or other 
expert recognized by the Boston Redevelopment Authority”).16  
Given the recent adoption of the ordinance, it is too soon to tell 
whether project applicants will voluntarily seek certification from 
the USGBC with any regularity; and, whether applicants, in light 
of the new minimum requirements, will find it worthwhile to 
voluntarily exceed LEED “Certified” level.

While LEED standards are voluntary, they are 

quickly becoming the most widely accepted 

standard for green development. 
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Boston’s green building ordinance supplements LEED stan-
dards by awarding up to four points for “Boston Green Building 
Credits.” Notably, for the clean tech world, one of these points 
may be obtained by including a “Distributed Generation/Com-
bined Heat and Power (DG/CHP) project that provides useful 
‘congestion relief ’ in locations where the Boston Redevelopment 
Authority and Boston Environ-
ment and Energy Services deter-
mine that electricity distribution 
load constraints exist. In order 
to earn this point the Proposed 
Project must include an on-
site combined electrical power 
and heat generation system that 
provides for ten percent (10%) 
or more of the total building 
energy use. Eligible systems 
include combustion engine driven generators, fuel cells and 
micro turbines that utilize clean fuels including natural gas and 
biodiesel.”17 

 A project that incorporates on-site electric charging sta-
tions for plug in vehicles may also use this feature in meeting 
requirements for the “Modern Mobility” Boston Green Building 
Credit.18 

Chicago
Unlike Boston, Chicago does not mandate that private 

projects be built to LEED standards. Rather, Chicago’s Depart-
ment of Construction and Permits (DCAP) provides expedited 
project approval for commercial projects that meet LEED stan-
dards (and, in some cases, incorporate certain other project fea-
tures, described below). For residential construction, expedited 
permitting is available for affordable multifamily projects that 
meet Chicago’s Green Homes program requirements. Waiv-
ers of application fees are also available for commercial and 
residential projects that meet specified LEED (or, as applicable, 
Green Homes) standards and incorporate additional Chicago-
specific project features. As with Boston, Chicago supplements 
its LEED requirements by giving projects credit towards obtain-
ing expedited permitting or fee waivers if specific policies are 
implemented. Chicago-specific project features include, without 
limitation: green roofs, on-site renewable energy, on-site com-
bined heat and power generation, and affordable housing. By 
way of example, an office project over eighty feet tall would 
receive (1) expedited permitting if it achieved LEED Certified 
status, has at least 50% green roof coverage, and incorporates one 
Chicago-specific feature; (2) expedited permitting and a waiver 
of the first $25,000 in DCAP consultant fees if the project attains 
LEED Silver status, has at least 75% green roof coverage, and 
incorporates at least one additional Chicago-specific feature; and 
(3)  expedited permitting and a waiver of all DCAP consultant 

review fees if the project achieves LEED Gold or Platinum status, 
has at least 75% green roof coverage, and incorporates at least 
two additional Chicago-specific features.19 

Chicago’s green building efforts are not limited to LEED 
requirements. Mayor Daley also headed a task force to create the 
Chicago Climate Action Plan, which aims to reduce Chicago’s 

greenhouse gas emissions to 
25% below 1990 levels by 2020 
and 80% below 1990 levels by 
2050.20 The Climate Action 
Plan does not adopt specific 
legislation. Instead, the Chicago 
Climate Action Plan provides 
a roadmap for future policy in 
Chicago. Energy efficient build-
ings and clean and renewable 
energy constitute two of the five 

policy areas targeted by the Climate Action Plan. Two policies 
targeted for immediate action are (1) a “Green Office Challenge” 
to encourage high rise office buildings to save energy, increase 
recycling and water efficiency and reduce paper use, and (2) 
an updated Chicago Energy Efficiency Building Code. In the 
long run, the City envisions among other things: (1) retrofitting 
hundreds of thousands of residential buildings and thousands of 
commercial buildings21, (2) supporting transit-oriented develop-
ment, and (3) providing a Chicago carbon offset fund, through 
which private companies and individuals would purchase carbon 
offsets, the proceeds of which would be used to fund offset proj-
ects in the Chicago area to meet the emissions reduction targets 
of the Climate Action Plan.22 

Dallas
Dallas has adopted a green building ordinance which imple-

ments green building regulations in two phases, with the first 
phase beginning on October 1, 2009 and the second on October 
1, 2011. During phase one, the ordinance provides for expedited 
plan review of projects achieving LEED certified, Green Built 
North Texas or equivalent standards. Expedited plan review is 
available in phase two for projects achieving LEED Silver or 
equivalent status.23 

For projects less than 50,000 square feet built during phase 
one, certain energy efficiency, water use, and cool roof standards 
must be met. Projects over 50,000 square feet in phase one are 
required to achieve minimum points under LEED, which vary 
depending on the LEED program (i.e., twenty-two points are 
required for New Construction; twenty points are required for 
Core and Shell projects).24 

In phase two, all construction projects must be LEED cer-
tifiable, Green Built North Texas certifiable, or certifiable under 
an equivalent green building standard, though certification is not 
actually required.25   	    

… Chicago Climate Action Plan provides a 

roadmap for future policy in Chicago.  Energy 

efficient buildings and clean and renewable 

energy constitute two of the five policy areas 

targeted by the Climate Action Plan.
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Los Angeles
The Climate Action Plan, passed in May 2007 by the City 

of Los Angeles, seeks to reduce carbon emissions to 35% below 
1990 levels by 2030.26  To help implement the Plan, Los Angeles 
adopted green building legislation that requires the following 
projects to be designed at a LEED Certified level: non-residential 
projects exceeding 50,000 square feet in floor area, high-rise 
(above six stories) residential projects27 exceeding 50,000 square 
feet in floor area, and, after May 1, 2009, low-rise residential 
projects of 50 or more dwelling units within buildings exceed-
ing 50,000 square feet in floor area.28 The city also provides 
expedited permitting for projects that voluntarily achieve LEED 
Silver certification.29 

San Diego
San Diego provides expedited use permit processing for 

projects achieving LEED Silver certification as well as for projects 
including generation of on-site renewable energy equal to at least 
30% of building energy use. The city also provides expedited 
building permit processing for (1) residential projects that pro-
vide at least 50% of energy use through renewable resources, (2) 
commercial and industrial projects that provide at least 30% of 
energy use through renewable resources, (3) residential projects 
that exceed California Title 24 energy requirements by at least 
15%, and (4) commercial and industrial projects that exceed 
Title 24 energy requirements by at least 10%.30 

San Francisco
Adopted on September 4, 2008, San Francisco’s green 

building ordinance imposes steadily increasing mandatory green 
building standards. The standards are generally tied to LEED 
for commercial projects, tenant fitouts, and larger residential 
projects, and tied to Build It Green’s Green Points rating system 
for smaller residential projects.31 San Francisco modifies LEED’s 
standards by mandating certain items on the LEED checklist.  
For an example of how the regulations increase LEED compli-
ance requirements over time, a timeline for new commercial 
projects can be helpful: New large commercial buildings (i.e., 
high rise commercial buildings or commercial buildings exceed-
ing 25,000 gross square feet), must attain at least LEED Certi-
fied status. After January 1, 2009, new large commercial projects 
must attain at least LEED Silver status. After January 1, 2012, 
new large commercial projects must attain at least LEED Gold 
status.32  In addition to meeting these general LEED certification 
standards, San Francisco requires that the following specific items 
on the LEED checklist be attained for large commercial projects: 
1) water efficient landscaping showing a 50% reduction in use 
of potable water (LEED WE 1.1),33 2) 20% overall reduction in 
potable water use (LEED WE 3.1), increasing to 30% by January 
1, 2011 (LEED WE 3.1), 3) construction debris management 
(LEED MR 2.2), 4) enhanced commissioning, effective Janu-

ary 1, 2010 (LEED EA 3.0), and 5) renewable on-site energy or 
purchase of renewable energy credits pursuant to LEED EA2 or 
EA6, effective January 1, 2012.34 

San Francisco also provides expedited processing for proj-
ects designed to achieve LEED Gold certification.35   

Seattle
Seattle grants density bonuses to projects in its downtown 

commercial andmixed commercial zones which attain LEED 
Silver status. Further, in order to receive additional non-density 
LEED bonuses in these districts (for example, for residential 
housing), the project must attain LEED Silver status.36 

Washington, D.C.
Washington, D.C.’s Green Building Act of 2006 phases in 

mandatory requirements that LEED Certified status be attained 
for 1) new commercial projects in excess of 50,000 square feet37 
and 2) tenant improvements of District-owned commercial space 
of 30,000 square feet or more. The Act also imposes requirements 
for District-owned property used for government or residential 
purposes.38 Requirements for private projects will be fully-phased 
in by 2012.39 Section seven of the Act also creates expedited per-
mitting and grant incentives for projects that are early adopters 
of green building practices.40 Section thirteen of the Act further 
directs the Mayor to develop construction code revisions that 
shall “incorporate as many green building practices as practicable 
for the Washington, D.C. urban environment.”41  A draft of the 
construction code is currently being formulated.42 

B. New York
In 2007, the City of New York unanimously passed the Cli-

mate Protection Act, which requires a 30% reduction in citywide 
carbon emissions below 2007 levels by 2030.43  While the City 
has not yet imposed mandatory green building requirements for 
private construction , it is likely that higher efficiency standards 
will be imposed in the future to meet the carbon reduction targets 
set by the Climate Protection Act. The City’s 2007 overhaul of 
its building code includes fee rebates for projects that (i) produce 
on-site renewable power of 5% or more of a site’s annual energy 
demand, (ii) provide greater efficiency than required by the state 
energy code, (iii) implement water conservation, (iv) remediate 
or redevelop brownfields, (v) recycle construction and demolition 
waste, (vi) provide on-site bicycle storage, or (vii) receive LEED 
“or other environmental design certification.” 44 

C. Berkeley’s Sustainable Energy Financing Districts
Both the state of California and the city of San Francisco 

subsidize installation of solar panels.45 Berkeley has gone one step 
further with an innovative program to finance the installation of 
renewable energy production and efficiency measures in the pri-
vate sector through the formation of “Sustainable Energy Financ-
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ing Districts,” under which private property owners voluntarily 
form assessment districts empowered to levy assessments on par-
ticipating owners.46 Proceeds from bonds issued by the city and 
repaid through assessments would be used for “the acquisition, 
installation and improvement of energy efficiency and renewable 
energy improvements to or on real property and in buildings, 
whether such real property or buildings are privately or publicly 
owned.”47 Although Berkeley’s financing initiative is commonly 
thought to be focused primarily on solar power, Chapter 7.98 of 
the Berkeley Municipal Code, which provides for establishment 
of the special assessment districts, is not directed to any particular 
technology. The Berkeley City Council first approved the financ-
ing initiative in November 2007, and implemented changes to 
the Municipal Code in May 2008. Berkeley is currently setting 
up a pilot program for solar power installations on forty homes in 
the assessment districts will initially seek $1.5 million in financ-
ing to be repaid by assessment levies over twenty years.48   

Berkeley’s Sustainable Energy Financing Districts offer 
a hopeful blueprint for action by other municipalities. Palm 
Desert, California and San Diego, California have recently 
adopted similar initiatives.49 According to Berkeley city staff, 
San Francisco, Santa Cruz County,, and Galt, California, as well 
as Boulder, Colorado and the State of Colorado count among 
the public entities monitoring Berkeley’s program with hopes of 
establishing their own financing districts. If successful, this form 
of financing would remove the obstacle of high up-front costs 
to energy efficiency improvements and solar power installations 
by providing long term financing at below market interest rates. 
This program would also be superior to other forms of financ-
ing since the unpaid balance of the loan would not need to be 
repaid out of a property owner’s equity when the property is sold. 
Assessments would instead continue to be levied against the new 
property owner until repayment.  

D. California’s Green Building Code and Water Efficiency 
Standards 

California is pursuing policies on multiple fronts to reduce 
its carbon footprint over coming decades, which, taken together, 
will have a striking effect on the built environment. I have already 
mentioned the California Solar Initiative. AB 32, also known as 

the California Global Warming Solutions Act, requires reducing 
California’s carbon emissions to 1990 levels by 2020.50  Execu-
tive Order S-3-05 establishes an emissions goal of 80% below 
1990 levels by 2050.51 The California Air Resources Board 
(“CARB”) is currently formulating regulations for achieving AB 
32’s targets.  The Proposed Scoping Plan prepared by CARB, in 
preparation for implementing regulations for AB 32, recognizes 
the role that green buildings and energy efficiency measures will 
play in meeting the emissions reductions targets.52 The recently 
passed SB 375 will provide for regional greenhouse gas targets 
and regional land use and transportation planning to meet AB 
32’s targets.53 This is a significant step since development plan-
ning previously occurred almost entirely at the city and county 
level. SB 97, passed in 2007, requires the state Office of Planning 
and Research (OPR) to draft guidelines for mitigating green-
house gas emissions under the California Environmental Quality 
Act (CEQA) by July 1, 2009, with final guidelines to be adopted 
by January 1, 2010.54 CEQA applies to most major real estate 
projects, and the final OPR guidelines could require that green-
house gas emissions be addressed in the environmental disclosure 
documents for these projects.

California Green Building Code
The Green Building Code adopted by the state is just 

another California policy that will require greener real estate 
development. Except for a few items that are already required 
under existing law compliance is voluntary through 2010 to 
allow local building inspectors and the industry to adapt to code 
requirements. The current voluntary code will be replaced by a 
final, mandatory green building code in 2010.55 The Code pro-
vides for a 15–30% improvement in building energy efficiency 
over what would be required by the 2007 California Energy 
Code, a 20% reduction in indoor potable water use below the 
baseline adopted by the Code, and a 50% reduction in outdoor 
potable water use beyond initial requirements for plant instal-
lation and establishment.56 Some notable Code features for the 
clean tech world:

•	 HVAC and lighting systems preprogrammed with demand 
response controls and software (Section 504.3);57 

•	 Use of on-site renewable energy for at least 1% of building 
electrical power needs (Section 511.1);58 

•	 Dual plumbing for potable and recycled water systems, 
graywater and rainwater collection, and irrigation systems 
(Sections 603.5, 604.4, and 604.5).59 
Clean tech investors and real estate developers should view 

the current Green Building Code as a first step only. The Cali-
fornia Public Utility Commission’s Long Term Energy Efficiency 
Strategic Plan (the “Plan”), released in September 2008, sets goals 
of (i) all new residential construction being net zero energy60 
by 2020, (ii) all new commercial construction being net zero 
energy by 2030, and (iii) 50% of existing buildings achieving 

Berkeley has gone one step further with an 

innovative program to finance the installation 

of renewable energy production and 

efficiency measures in the  

private sector through the formation of 

“Sustainable Energy Financing Districts”. . .
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the equivalent of net zero energy by 2030. The Plan acknowl-
edges that the net zero energy goal for residential construction is 
“extremely aggressive” and is a “reach.” The Public Utilities Com-
mission envisions a combination of steadily increasing building 
and appliance energy efficiency and design requirements, incen-
tive programs, fees, technical assistance, and coordination with 
the state Building Standards Commission (which oversees state 
building codes) and local governments to meet these goals. 

California Assembly Bill 1881
In 2006, the California Legislature passed AB 1881, 

which dovetails with the water efficiency requirements set 
forth in California’s Green Building Code.61 AB 1881 directs 
the California Department of Water Resources to prepare an 
updated model water efficient landscaping ordinance to replace 
the current model ordinance prepared in the early 1990s. 
A draft of the ordinance has been prepared, 
and a final version should be issued 
by January 2009. By January 
1, 2010, municipalities must 
either adopt the new model 
ordinance or adopt a substitute 
ordinance at least as efficient as 
the updated model ordinance.62 
The updated model ordinance 
must, among other things, pro-
mote the use of recycled rain
water, the capture and retention 
of stormwater, and the inclusion of 
“provisions for the use of automatic 
irrigation systems and irrigation 
schedules based on climatic conditions, 
specific terrains and soil types, and other 
environmental conditions.”63  

III. Conclusion: Implications of Green 
Building Legislation on Clean Tech

We have seen in this article that over 112 cities, 32 counties, 
and 28 towns have adopted legislation mandating or incentivizing 
construction to LEED standards, including some of the country’s 
largest cities.64  California, the most populous state in the union, 
is moving aggressively towards a lower carbon economy, which 
will require greener buildings and across the board increases in 
energy and water efficiency. Elsewhere, cities like Chicago and 
New York have plans in place to reduce carbon emissions.

For the most part, neither the green building nor the cli-
mate legislation mandates that specific technology be used. For 
example, if a city adopts LEED as a green building ordinance, 
there would be no absolute requirement that on-site renewable 
power be provided, though LEED would award points to proj-
ects that did.

In general, the benefits of green building legislation for clean 
tech innovation will not flow from hard technological require-
ments. Instead, the widespread adoption of green building legis-

lation will assist in enlarging markets, building economies of 
scale, and creating a class of developers, architects, 

investors, attorneys, government offi-
cials, and policymakers who are 
comfortable with green building 
standards and technologies. 

Using LEED-based green 
building ordinances as an exam-
ple, as LEED emerges as the stan-
dard for larger developments in 
major U.S. cities, the number of 
LEED certified accredited profes-
sionals among architecture and law 
firms will grow. Just a few years ago, 
it would have required considerable 
effort for a real estate developer to 

build the professional team needed to 
construct a green building, and city planners 

and code inspectors would have rarely had previous 
experience with green building projects. In the future, 

developers will be able to select from an array of competing 
architects, engineers, contractors and attorneys in building a 
green project, all of whom will be able to use LEED as common 
language for evaluating projects. The successful developer, oper-
ating in a large U.S. city and unable to avoid the need to navigate 
green building incentive programs and mandates, will quickly 
develop in-house expertise in selecting green materials, building 
systems, and contractors. These developments should reduce the 
obstacles to building green projects and adopting new technolo-
gies. For the investor faced with steadily increasing adoption of 
green building requirements by municipalities, there will be pres-
sure to privilege green buildings in investment decisions to avoid 
the risk of an obsolete real estate portfolio,65 thus expanding the 
market further.

These benefits should not be underestimated, as there are 
obstacles to technology adoption beyond price and performance 

[T]he widespread adoption of green  

building legislation will assist in enlarging 

markets, building economies of scale, 

and creating a class of developers . . . and 

policymakers who are comfortable with green 

building standards and technologies.
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