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infringes their rights. If this provision is combined with Article 
11 of the Chairman’s March 2007 Non-paper,45 it would allevi-
ate many of the problems associated with seeking legal action in 
an international infringement case. It would do so by ensuring 
that all members provide mechanisms for broadcasting organiza-
tions and other protected entities to seek recourse if their rights 
granted under the Treaty are infringed.

IV.	� Possible Effects of the Broadcast  
Treaty on Broadcast Relations in  
North America

Most broadcast signal piracy conflicts occur at the regional 
level, among bordering states. The problem is prevalent in 
Europe because it is a continent of many small bordering coun-
tries. Although the United States has far fewer bordering coun-
tries, it has still incurred broadcast piracy issues with Canada, 
Mexico, and the Caribbean. 

A. Signal Piracy in North America 
There are no specific laws applicable to the United States, 

Canada, and Mexico that protect broadcasters from pirates and 
give broadcasters a right to seek legal action. Although these 
three countries joined together in a regional trade agreement, 
the North American Free Trade Agreement (“NAFTA”), the 
Agreement leaves much unsaid about broadcast signals and 
signal piracy. However, the Canada-U.S. Free Trade Agreement 
(“FTA”), which was passed by the U.S and Canada in 1987, 
addresses the issue of signal piracy. 46 Section 2006 (2)(b) of the 
FTA explicitly proscribes signal theft, providing that:47 

[W]here the original transmission of the program is 
carried in signals intended for free, over-the-air reception 
by the general public, willful retransmission in altered 
form or non-simultaneous retransmission of signals carry-
ing a copyright holder’s program shall be permitted only 
with the authorization of the holder of copyright in the 
program.48

In drafting the FTA, the United States was particularly 
concerned about protecting its broadcasters from signal theft, 
because at that time America “was the largest producer of televi-
sion programs…[and] Canadian cable companies…prior to the 
FTA, were picking up the American signals and rebroadcasting 
them within Canada absent the payment of any royalty fee.”49  
The FTA set in place a compulsory licensing regime, which at 

There are no specific laws applicable to 

the United States, Canada, and Mexico that 

protect broadcasters from pirates and give 

broadcasters a right to seek legal action.

least ensured that American broadcasters would be paid for the 
rebroadcasting of their signals into Canada. 	

Soon after signing the FTA, the United States, Mexico, and 
Canada entered into a multilateral trade agreement, NAFTA.50  
Article 103 of NAFTA states that in the event of inconsisten-
cies with other treaties, NAFTA prevails, which indicates that 
NAFTA rules over the FTA.51 However, because NAFTA does 
not directly touch on broadcast signal theft, this clause did not 
affect the FTA’s provision on broadcast signal piracy and the 
compulsory license. In fact, the United States and Canada still 
abide by the compulsory licensing system established by the 
FTA. 

Although NAFTA did not solve or take into account any 
broadcast signal theft problems among its members, it did 
account for intellectual property protection.52 Article 1701 
provides that “[e]ach party shall provide in its territory to the 
national of another Party adequate and effective protection and 
enforcement of intellectual property rights. …”53 There is vigor-
ous debate about the meanings of “adequate” and “effective.” 
In theory, this provision is supposed to protect all intellectual 
property holders’ rights in their works. While there are other 
U.S. laws on signal piracy, Canada and Mexico are under no 
obligation to follow these or any other U.S. law; therefore, there 
is no guarantee that a U.S. court will have jurisdiction over any 
foreign infringers.54

	 A major North American signal theft dispute occurred 
between a Canadian Internet company, iCraveTv, and sev-
eral major U.S. broadcasters.55 In November 1999, iCraveTv 
retransmitted, digitized, and streamed on the Internet the signal 
of seventeen different broadcasters so that iCraveTv users could 
directly access those broadcasts on their personal computers.56 
The U.S. broadcasters involved were, NBC, ABC, PBS, and 
WB. iCraveTv picked up the signals of these broadcasters 
through an antennae on top of a building in Toronto.57 
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broadcasting organizations “treatment no 
less favorable than it accords to its own 
broadcasting organization in respect of 
the application of the rights recognized 
expressly under the Treaty.”68

Deciding which alternative to choose 
is significant because each one requires a 
member to accord a different level or pro-
tection to other member’s broadcasting 
organizations; with Alternative K provid-
ing the most protection and Alternative 
VV providing the least protection. Any 
of these provisions, in combination with 
Article 11 of the Chairman’s non-paper, 
which requires members to provide for at 
least one, if not two, means to implement 

protection of the rights granted in the Treaty, would equip all 
members with the necessary enforcement mechanisms to combat 
signal piracy.69

V. Conclusion

WIPO’s SCCR recently held a convention to draft a 
Broadcast Treaty. The Broadcast Treaty has been met with much 
opposition. The members have been unable to reach consensus 
on how much protection to grant broadcasters. Many groups 
have publicly vocalized their opposition to the proposed Treaty, 
stating that that it grants broadcasters new exclusive rights in 
their transmissions for twenty years, even if the broadcasters do 
not have a right to the content sent in that transmission.70 These 
opponents assert that this broad right may limit “legitimate, fair 
use” of content and “may also have the effect of restricting the 
rights of the underlying content owners.”71 To address these 
concerns, the U.S. successfully persuaded the General Assembly 
to narrow the scope of the Treaty to those provisions which are 
necessary to protect broadcasters’ signals” from theft. 

Currently, the proposed Treaty has adopted a signal-based 
approach where member countries must protect other members’ 
broadcast signals and must provide adequate legal remedies for 
piracy occurring in their country.72 The mandate that countries 
provide adequate legal remedies is essential for all members and 
their broadcasters, including the U.S., to combat signal piracy.

The future of the Broadcast Treaty is uncertain to say the 
least. In late June, unable to reach any sort of agreement on the 
Treaty, members decided the best course of action was to send 
the Treaty back to the SCCR’s regular session for more discus-
sion.73 If no agreement is reached, then broadcasters may have to 
look for alternate means of protecting their signals from pirates. 
Considering the amount of time and discussion that members 
and other interested parties have spent on this issue, it is difficult 
to foresee the members reaching any sort of agreement on the 
Treaty anytime soon.

Although iCraveTv’s activities were 
legal in Canada, they were illegal in the 
United States.58 In an attempt to protect 
itself from any liability, iCraveTv has its 
users click on several different agreements 
stating that they were located in Canada, 
and required its users to enter in a Cana-
dian area code.59 The U.S. broadcasters 
brought a copyright infringement suit, 
and rather than defending themselves on 
foreign soil, iCraveTv settled.60

Copyright piracy has also been a per-
vasive problem in Mexico.61 One reason 
that piracy is so widespread in Mexico is 
that the Mexican government has failed to 
provide copyright holders with adequate 
legal remedies to enforce their rights.62 Even though Mexico 
is a member to the WIPO Performers and Phonograms and 
WIPO Copyright Treaties, Mexico views those treaties as self-
executing and has not made affirmative efforts to pass laws to 
enforce the protections and rights granted in those treaties.63 
Although Mexico may fail to implement the Broadcast Treaty, 
such a scenario seems unlikely based on Article 11 of the Chair-
man’s non-papers, which specifically mandates that the member 
countries pass certain laws to protect all members’ broadcasting 
organizations from infringement.64 This clause may be the key 
for all U.S. copyright holders and broadcasters in enforcing their 
rights against any infringement occurring in Mexico.

One reason that piracy is so widespread 

in Mexico is that the Mexican 

government has failed to provide copyright 

holders with adequate legal remedies to 

enforce their rights.

BLB

The Broadcast Treaty may help answer some of the ques-
tions that NAFTA left unanswered in terms of broadcast signal 
piracy. Article 8 of the Revised Basic Proposal deals with national 
treatment, which is how members must treat each others’ broad-
casting organizations.65 The Revised Basic Proposal contains 
three different alternatives for national treatment. The first alter-
native, Alternative J, only requires a member to grant to other 
members the rights granted in the Treaty.66 The second alterna-
tive, Alternative K, requires a member to extend to other mem-
bers’ broadcasting organizations any rights that it currently or 
may “hereafter grant to [its] nationals.”67 The third alternative, 
Alternative VV, mandates that a member accord other members’ 
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